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SEPTEMBER     TERM,      1868 


John  E.  Duffin  et  al. 

V. 

Asa  M.  Abbott  et  al. 


1.  Administrator — de  bonis  non — appointment  of,  cannot  be  attacked  collaterally. 
The  legality  of  the  appointment  of  an  administrator  de  bonis  non,  cannot  be  ques- 
tioned in  a  collateral  proceeding. 

2.  Same — may  call  upon  a  former  administrator  to  account — when.  Under  our 
statute,  the  authority  of  an  administrator  de  bonis  non  to  call  upon  a  former 
administrator,  whose  letters  have  been  revoked,  to  account  fully  for  his  adminis- 
tration of  the  estate,  is  clear  and  unmistakable. 

8.  Former  decisions.  The  cases  of  Rowan  v.  KirTcpatricTc,  14  III.  1,  and 
Marsh  et  al.  v.  Tlie  People,  15  ib.  286,  cited  and  explained.  The  case  of  Stose  v. 
The  People,  25  111.  600,  overruled. 

3— 48th  III. 
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Statement  of  the  case.     Opinion  of  the  Court. 

Appeal  from  tlie  Circuit  Court  of  Whiteside  county  ;  the 
Hon.  William  W.  Heaton,  Judge,  presiding. 

This  was  a  suit  in  chancery,  brought  by  the  appellees,  Asa 
M.  Abbott  and  Isabel  Harrison,  as  administrator  and  adminis- 
tratrix de  bonis  non,  of  the  estate  of  John  Harrison,  deceased, 
against  the  appellants,  John  E.  Duffin  and  David  Summers, 
and  one  Ora  B.  Crosby,  to  correct  mistakes  in  the  bond  of  the 
defendants,  given  by  them  as  the  administrator's  bond  of  Ora 
B.  Crosby,  when  he  was  the  administrator  of  said  estate,  whose 
letters  had  been  revoked,  and  praying  that  an  account  be  taken 
as  to  the  amount  due  said  estate  from  said  Crosby,  and  that 
defendants  be  ordered  to  pay  the  same.  On  the  final  hearing, 
the  court  below  decreed  that  judgment  be  entered  against  the 
defendants  for  $2,000,  to  reverse  which,  the  case  is  brought  to 
this  court  by  appeal. 

Mr.  C.  J.  Johnson,  for  the  appellants. 

Messrs.  Barge  &  Heaton,  for  the  appellees. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

Two  questions  are  presented  by  this  record :  First,  can  the 
appointment  of  an  administrator  de  bonis  non  be  attacked  col- 
laterally ?  and  second,  Is  a  former  administrator,  whose  letters 
have  been  revoked,  and  his  sureties,  liable  to  account  to  the 
administrator  de  bonis  non,  in  an  action  brought  for  such  pur- 
pose? 

As  to  the  first  point,  we  deem  that  settled  by  the  case  of 
Wight  v.  Walbaum  et  al.  39  111.  563,  where  it  was  held  that  a 
person  being  appointed  administrator  by  the  proper  court,  is, 
at  least,  administrator  de  facto,  and  being  such,  the  regularity 
of  his  appointment  cannot  be  questioned  in  a  collateral  pro- 
ceeding. 
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Upon  the  second  point,  the  statute  is  clear  and  unmistakable. 
By  section  75  of  the  Statute  of  Wills,  it  is  provided,  "  in  all 
cases  where  any  executor  or  administrator  shall  have  his  letters 
revoked,  he  shall,  nevertheless,  be  liable  on  his  bond  to  such 
subsequent  administrator  or  administrators  for  any  mismanage- 
ment of  the  estate  thus  committed  to  his  care  as  aforesaid,  and 
such  subsequent  administrator  or  administrators  may  have  and 
maintain  actions  of  trover,  debt,  detinue,  account,  and  on  the  case, 
against  such  former  executor  or  administrator  for  all  such  goods, 
chattels,  debts  and  credits,  which  shall  have  come  to  the  pos- 
session of  him  or  her,  and  which  shall  be  withheld,  or  may 
have  been  wasted,  embezzled  or  misapplied,  and  no  satisfaction 
made  for  the  same."     Scates'  Comp.  1196. 

A  reference  is  made  by  appellants'  counsel,  to  the  case  of 
Stose  v.  The  People,  25  111.  600,  in  which  it  was  decided,  on  the 
authority  of  the  case  of  Rowan  v.  Kirkpatrick  et  al.,  14  ib.8,  from 
which  a  full  citation  was  made,  that  an  administrator  de  honis 
non  could  not  call  the  prior  administrator  to  account.  In  that 
case  it  was  distinctly  held,  that  "  an  administrator  de  honis  non 
has  no  authority  to  call  upon  the  first  administrator  for  an 
account  of  assets  already  administered  upon."  No  reference 
was  made  in  Stose's  case  to  the  case  of  Marsh  et  al.  v.  The 
People,  15  ib.  286,  where  the  distinction  is  observed  between  an 
administrator  de  bonis  non  appointed  on  the  death  of  an  admin- 
istrator, and  one  appointed  on  the  revocation  of  the  letters. 
In  the  former  case,  the  representatives  of  the  deceased  admin- 
istrator cannot  be  called  to  account  by  the  subsequent 
administrator,  but  only  by  the  heirs  and  distributees.  In  the 
latter  case,  the  section  of  the  statute  we  have  cited,  expressly 
authorizes  proceedings  by  the  subsequent  administrator  against 
the  prior  administrator.  The  case  of  Stose  v.' The  People  was 
decided  without  reference  to  this  distinction,  and  improperly 
decided.  The  language  of  the  statute  is  too  plain  to  be  mis- 
understood. 
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Syllabus. 

There  being  no  error  in  the   record,  the  decree  must  be 
affirmed. 

Decree  affirmed. 


Isaac  Cook 

v. 

Jehiel  F.  Norton  et  al. 

1.  Limitations  —  act  of  1839.  To  entitle  a  person  to  the  protection  of 
the  limitation  law  of  1839,  his  possession  must  have  been  adverse  ;  or  in  case  of 
payment  of  taxes  on  vacant  land,  payment  must  have  been  made  under  color 
of  title,  held  adversely  to  the  rightful  owner. 

2.  Same  —  the  grantee  of  a  judgment  debtor  may  hold —  as  against  a  purchaser 
under  the  execution.  The  grantee  of  a  judgment  debtor,  who  acquired  title 
before  the  expiration  of  the  time  for  redemption,  and  who  has  held  the  title  and 
possession  for  seven  consecutive  years  thereafter,  claiming  in  his  own  right,  and 
has  paid  the  taxes  as  required  by  the  statute,  may  set  up  his  possession  as  adverse, 
and  claim  the  protection  of  the  limitation  law,  as  against  a  purchaser  under  the 
execution. 

3.  Limitation  of  actions — seven  years'  limitation  act  —  who  may  claim  benefit 
of.  A  junior  purchaser  may  set  up  the  statute  of  limitation,  as  against  a  senior 
purchaser,  from  a  common  grantor,  although  the  elder  title  may  have  been  duly 
recorded. 

4.  Landlord  and  tenant — tenancy  by  sufferance.  And  in  such  case,  although 
the  purchaser  from  the  judgment  debtor,  would  be  a  trespasser,  after  the  execution 
of  the  sheriff's  deed,  yet,  he  can  in  no  sense  be  regarded  as  a  tenant  at  suffer- 
ance ;  his  entry  not  having  been  in  subordination  to  the  title  of  any  other  per- 
son,  but  as  owner  of  the  fee,  claiming,  in  his  own  right,  adversely  against  all 
persons,  and  his  possession  continuing  of  the  same  character. 

5.  Same  —  how  tenancy  by  sufferance  arises.  A  tenancy  by  sufferance,  arises 
from  the  termination  of  some  estate  less  than  the  fee,  and  held  in  subordination 
to  the  fee. 
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Statement  of  the    case.     Opinion  of  the  Court., 

Appeal  from  the  Superior  Court  of  Chicago;  the  Hon. 
Joseph  E.  Gary,  Chief  Justice,  presiding. 

This  was  an  action  of  ejectment,  brought,  in  the  court  below, 
by  the  appellant,  Isaac  Cook,  against  the  appellees,  Jehiel  F. 
Norton,  and  Emily  M.  Norton,  his  wife,  Grace  Josephine 
Clark,  Julius  Wilkie  and  others,  to  recover  an  undivided  two- 
thirds  of  lot  8,  block  23,  in  the  original  town  of  Chicago. 
Originally,  nine  different  suits  were  commenced,  but  subse- 
quently were  consolidated  into  one,  and,  at  the  June  Term, 

1866,  a  trial  was  had  before  the  court,  a  jury  having  been 
waived,  and  judgment  rendered  for  the  defendants.  From 
this  judgment  an  appeal  was  prosecuted  to  the  April  term, 

1867,  of  this  court,  when  the  judgment  was  reversed  and  the 
cause  remanded  for  a  new  trial.  Upon  the  second  trial,  had  at 
the  November  term,  1867,  before  the  court,  a  like  judgment 
was  rendered,  and  the  plaintiif  again  brings  the  cause  to  this 
court  by  appeal.  The  further  facts  in  the  case  are  stated  in 
the  opinion. 

Messrs.  Beckwith,  Ater  &  Kales,  for  the  appellant. 

Messrs.  Higgins  &  Swett,  Mr.  I.  N.  Arnold  and  Messrs. 
Dent  &  Black,  for  the  appellees. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

This  case  was  before  this  court  at  its  April  term,.  1867,  and 
the  judgment  which  had  been  rendered  for  the  defendant  was 
then  reversed,  because  the  proof  of  payment  of  taxes  was 
deemed  insufficient.  The  case  has  been  again  tried  in  the 
Superior  Court,  with  a  like  result,  and  the  plaintiff  again 
brings  up  the  record. 

We  are  of  opinion  that  the  former  deficiency  in  the  proof 
of  payment  of  taxes  has  been  supplied,  and  the  evidence  fairly 
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sustains  the  finding  of  the  conrt  on  that  point.  Indeed,  the 
only  position  upon  which  counsel  seem  to  rely  is,  that  the 
possession  of  the  defendants  was  not  adverse.  Without 
deciding  the  question  in  this  precise  form,  when  the  case  was 
here  before,  we  did  substantially  decide  it,  for,  after  consider- 
ing the  character  of  the  defendant's  title,  we  lield  it  to  be  one 
which  would  be  protected  by  the  limitation  law  of  1839,  if  the 
needful  proof  should  be  made.  We  do  not,  of  course,  deny 
that  under  this,  as  under  every  limitation  law,  the  possession 
must  be  adverse,  or  in  case  of  payment  of  taxes  on  vacant 
land,  the  payment  must  be  made  under  a  color  of  title  held 
adversely  to  that  of  the  rightful  owner.  But  in  the  case  before 
us,  while  we  do  not  decide  that  the  continued  possession  of  the 
judgment  debtor,  whose  land  has  been  sold  under  execution, 
would  be  adverse  to  the  title  of  the  purchaser  at  the  sheriff's 
sale,  we  have  no  doubt  but  that  a  purchaser  from  the  judg- 
ment debtor,  who  has  held  the  title  and  possession  for  seven 
years,  claiming  in  his  own  right,  and  has  paid  the  taxes,  as 
required  by  the  statute,  may  set  up  his  possession  as  an 
adverse  possession,  and  claim  the  protection  of  the  limitation 
laws.  A  junior  purchaser  may  set  up  the  statute  as  against 
a  senior  purchaser  from  a  common  grantor,  although  the 
elder  deed  may  have  been  duly  recorded.  This  has  been 
expressly  decided  by  this  court,  and  the  rule  was  referred  to 
in  the  former  opinion  in  this  same  case.  On  this  question  we 
are  not  aware  that  there  has  ever  been  any  difference  of 
opinion  in  the  profession. 

The  proof  in  regard  to  possession  is  very  clear.  Clark, 
under  a  deed  from  Smith,  conveying  the  entire  premises,  went 
into  possession  in  1847,  and  he  and  his  representatives,  from 
that  date  to  the  trial,  remained  in  open  and  exclusive  posses- 
sion, claiming  the  property  as  their  own. 

Appellant's  counsel,  however,  say  Clark  was  only  a  tenant 
at  sufferance,  and,  hence,  could  not  hold  adversely.  It  is  true, 
he  "came  in  by  right,  and  held  over  without  right,"  after  the 
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sheriff's  deed  was  due,  and  this  is  a  generic  definition  of  a 
tenancy  at  sufferance.  Yet  we  can  not  regard  him  as  a  ten- 
ant at  sufferance  in  such  a  sense  as  to  preclude  him  from 
setting  up  the  statute  of  limitations.  We  must  not  be  led  too 
far  by  a  brief  definition.  He  did  not  enter  in  subordination 
to  the  title  of  any  other  person,  nor  ever,  for  a  moment,  hold 
under  another,  or  acknowledge  allegiance  to  any  other.  His 
entry  was  as  the  owner  in  fee,  claiming  the  land  in  his  own 
right,  and  adversely  to  all  the  world,  and  his  possession  con- 
tinued of  the  same  character.  He  was  no  more  a  tenant  at 
sufferance  than  one  would  be  who  should  buy  a  piece  of  land 
of  the  owner  of  the  legal  title,  receive  a  deed  therefor  and  go 
into  possession,  and  afterwards  another  person  should  appear 
and  claim  the  land,  on  the  ground  that  he  held  a  prior  con- 
tract of  purchase,  which  had  been  duly  recorded,  and  had 
since  received  his  deed.  Would  any  one  deny  that  the  pur- 
chaser in  possession  could  protect  himself,  by  proper  proof, 
under  the  statute  of  limitations,  if  more  than  seven  years  had 
elapsed  from  the  time  when  the  prior  purchaser  had  received, 
or  might  have  received,  his  deed  ?  There  is,  in  this  case,  no 
tenancy,  in  the  sense  in  which  that  word  is  used  when  it  is 
said,  as  in  the  paragraph  quoted  by  counsel,  from  1  Washburne 
393,  that  "  so  far  does  the  principle  that  regulates  the  relation 
of  landlord  and  tenant  apply,  that  a  tenant  at  sufferance  will 
not  be  permitted  to  question  the  title  of  his  lessor  in  an  action 
to  recover  possession."  The  defendant  here  has  never 
acknowledged  a  lessor,  nor  any  title  as  paramount  to  his  own. 
It  is  true,  the  statute  of  limitations  did  not  begin  to  run  in  his 
favor  until  the  expiration  of  fifteen  months  from  the  sheriff's 
sale,  because,  until  then,  there  was  no  outstanding  title 
upon  which  suit  could  be  brought.  But  upon  that  day  the 
purchaser  at  the  sale,  was  at  liberty  to  take  out  his  deed, 
clothe  himself  with  the  legal  title,  and  demand  possession, 
and  from  that  day  the  statute  began  to  run.  But  although 
the  sheriff's  deed,  made  on  that  day,  would  have  divested  the 
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legal  title  from  Clark,  and  vested  it  in  the  purchaser,  yet  that 
fact  would  not  convert  Clark  into  a  tenant.  From  that 
moment  he  became  a  trespasser,  and  might  have  been  sued  as 
such.  It  certainly  would  not  be  contended  that  before  the 
act  of  1861,  amending  the  law  of  forcible  entry  and  detainer, 
he  would  have  been  liable  to  that  action.  That  he  would  not 
have  been,  has  been  expressly  decided  by  this  court,  in  the 
case  of  Steiner  v.  Priddy,  28  111.  179.  Even  since  that  act, 
he  would  be  liable  to  this  action  only  in  the  event  that  he  had 
obtained  possession  by  fraudulent  collusion  with  the  judgment 
debtor,  in  order  to  deprive  the  judgment  purchaser  of  his 
rights.     Jackson  v.  Warren,  32  111.  333. 

Counsel  for  appellant  have  referred  us  to  Jackson  v.  Stern- 
bergh,  1  Johns.  Cases  153  ;  Jackson  v.  Graham,  3  Caines'  Kep. 
189 ;  Jackson  v.  Collins,  3  Cow.  89,  and  Jackson  v.  Bush,  10 
Johns.  223,  as  authorities  in  support  of  their  position.  The 
first  of  the  above  cases  was  merely  to  the  effect,  that  the  con- 
tinued possession  of  the  defendant  in  the  judgment  and 
execution,  after  the  sheriff's  sale  and  deed  to  the  purchaser, 
is  not  such  an  adverse  possession  as  would  avoid  a  deed  by 
the  purchaser  to  a  third  person,  and  the  court  say  the  defend- 
ant is  a  quasi  tenant  at  will,  though  even  from  this  doctrine  one 
of  the  judges  dissented.  The  second  case  is  simply  that  the 
defendant  in  the  execution  can  not  defeat  an  ejectment  brought 
by  the  purchaser,  by  setting  up  an  outstanding  paramount 
title — a  well  settled  rule  which  has  been  applied  by  this  court. 
The  case  in  3  Cowen,  merely  states,  in  three  lines,  that  the 
grantee  of  the  judgment  debtor  has  not  such  an  adverse  pos- 
session as  will  avoid  a  conveyance  executed  by  the  purchaser 
under  the  execution.  That  the  mere  continuance  in  possession 
of  the  judgment  debtor,  after  the  sheriff *s  deed,  is  not,  of 
itself,  a  possession  adverse  to  the  purchaser,  we  probably 
might  concede,  but  that  the  same  rule  must  be  applied  to  the 
grantee  of  the  judgment  debtor,  is  held  in  no  case  that  has 
been  cited,  except  this  in  3  Cowen,  and  for  the  decision  in 
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that  case  the  court  offers  neither  reason  nor  authority.  With 
all  due  respect  for  that  tribunal,  a  decision  thus  announced  is 
not  very  satisfactory.  The  case  cited  in  10  Johns.,  is  to  the 
effect,  that  the  son  of  the  defendant  in  the  execution,  who 
was  in  possession  under  a  deed,  from  his  father,  found  to  be 
fraudulent,  and  therefore,  the  court  say,  in  without  title,  could 
not  defeat  a  recovery  by  the  purchaser  at  the  sheriff's  sale,  by 
setting  up  an  outstanding  title.  The  court  say  the  possession 
was  by  collusion  with  the  father  to  defeat  creditors. 

As  already  remarked,  we  see  very  little  in  these  authorities 
to  support  the  position  of  counsel,  and  our  own  judgment  is 
against  the  meagre  decision  in  3  Cowen.  The  difference 
between  the  judgment  debtor  and  the  grantee  of  the  judg- 
ment debtor  is  a  very  clear  one,  and,  we  think,  has  but  to  be 
stated  to  be  recognized.  It  is  this :  When  the  sheriff  sells 
under  the  judgment  and  execution,  he  sells  under  a  power 
created  by  law,  it  is  true,  but  with  the  same  effect,  if  the  pro- 
ceedings are  regular,  as  if  under  a  power  created  by  the 
judgment  debtor.  He  does  not  create  a  new  title,  but  he  sells 
the  debtor's  title,  whatever  it  may  be,  and  the  debtor  has  no 
more  right  to  claim  that  his  possession,  after  the  sheriff's  sale 
and  deed,  is  adverse  to  the  sheriff's  grantee,  than  he  would 
have  to  set  up  an  adverse  possession  against  his  own  grantee. 
But  a  purchaser,  in  good  faith,  from  the  judgment  debtor,  is 
under  no  such  disability,  for  the  reason  that  the  sheriff  has  not, 
by  authority  of  law,  made  a  deed  purporting  to  convey  his 
title,  and  he  is  as  much  at  liberty  to  insist  upon  his  possession 
against  the  grantee  of  the  sheriff,  as  he  would  be  as  against 
a  prior  grantee  of  the  judgment  debtor.  The  prior  grantee 
would  recover  in  ejectment,  by  proof  that  both  claimed  under 
the  same  title,  and  that  he  held  the  elder  deed,  no  other  proof 
being  given,  and  the  sheriff's  grantee  could  recover  upon  like 
evidence,  but  so  far  as  adverse  possession  is  concerned,  if  the 
defendant  could  set  it  up  against  a  prior  grantee  of  his  own 
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grantor,  he  surely  can  against  a  prior  grantee  through  the 
agency  of  a  sheriff's  deed. 

In  regard  to  the  tenancy  at  sufferance,  which  counsel  press, 
it  is  rather  a  curious  fact,  arising  from  our  system  of  redemp- 
tion, that  a  grantee  of  the  judgment  debtor,  after  a  sale  by 
the  sheriff,  and  before  the  expiration  of  the  fifteen  months, 
should  fall  so  fully  within  the  common  definition  of  a  tenant 
by  sufferance,  given,  by  the  elementary  writers,  as  being 
"  one  who  comes  in  by  right,  and  holds  over  without  right." 
Yet,  as  already  stated,  notwithstanding  the  definition,  we  can 
not  admit  there  is  any  thing  more  than  an  analogy,  or  that 
there  is  such  identity  as  to  prevent  the  running  of  the  statute 
of  limitations.  It  is  said,  in  the  notes  to  the  9th  edition  of 
Watkins'  Conveyancing,  page  25,  that,  perhaps,  one  reason 
why  the  law  raised  this  species  of  tenancy  was,  that  particular 
estates  might  often  determine,  and  the  reversioner  remain 
ignorant  that  they  had  ceased,  and  if,  in  such  cases  the  mere 
continuance  in  possession,  by  the  tenant,  were  held  adverse, 
the  reversioner  might  be  barred  before  he  knew  of  his  right 
to  enter.  The  examples  of  this  tenancy  given  by  the 
elementary  writers  are,  tenants  per  autre  vie,  after  the  death 
of  the  cestui  qui  vie;  tenants  for  years  whose  terms 
have  expired ;  tenants  at  will  whose  estates  have  been 
determined  by  alienation,  or  by  death  of  the  lessor;  under- 
tenants holding  over  after  the  expiration  of  the  original  lease; 
and  a  grantor  who  agrees  to  deliver  possession  by  a  certain 
day,  and  holds  over.  1  Wash,  on  Real  Prop.  524.  "In 
short,"  says  the  same  author,  "  any  one  who  continues  in  pos- 
session, without  agreement,  after  the  determination  of  the 
particular  estate  by  which  he  gained  it." 

Now,  it  will  be  observed,  in  all  these  enumerated  cases,  as 
well  as  in  the  definition  designed  by  the  author  to  be  a  gen- 
eral one,  this  tenancy  arises  from  the  termination  of  some 
estate  less  than  the  fee,  and  held  in  subordination  to  the  fee. 
But  when  the  appellees  in  this  case,  or  rather  the  person  under 
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whom  the j  claim,  bought  from  the  judgment  debtor,  the  fee 
itself  passed  by  the  latter's  deed,  subject  to  be  divested  by  the 
sheriff's  deed,  to  be  subsequently  made.  The  purchaser  from 
the  judgment  debtor  not  only  claimed  the  fee  under  his  deed, 
but  he  really  acquired  and  held  it  until  the  sheriff's  deed  was 
executed,  more  than  thirteen  years  thereafter.  His  possession 
did  not  commence  in  subordination  to  the  fee,  but  as  a  pos- 
session united  to  the  fee,  and  adverse  to  all  the  world.  Here, 
then,  we  see  a  broad  distinction  between  this  case  and  the 
examples  of  a  tenancy  by  sufferance  given  in  the  books. 
Moreover,  if  the  purchaser  at  the  sheriff's  sale  had  a  right  to 
suppose  that  the  purchaser  from  the  judgment  debtor  was 
buying  the  fee  merely  for  the  purpose  of  redeeming,  he  had 
no  right  so  to  think  after  the  time  of  redemption  expired. 
The  latter  continued  in  open  and  exclusive  possession,  claim- 
ing the  land  in  fee,  under  a  deed  that  purported  to  pass  the 
fee,  paying  the  taxes,  and  never  having,  for  a  moment, 
acknowledged  subordination  to  any  other  title.  His  possession 
began  under  his  deed,  as  a  possession  hostile  to  all  other  per- 
sons, and  though  the  statute  of  limitations  did  not  begin  to 
run  until  the  expiration  of  fifteen  months  from  the  day  of  the 
sheriff's  sale,  it  was  not  because  there  was  no  adverse  posses- 
sion, in  fact,  until  that  day,  but  because,  until  then,  there  was 
no  person  in  being  who  could  bring  the  suit.  That  the 
sheriff's  deed  must  be  considered  as  having  been  made  when 
the  right  to  it  accrued,  so  far  as  the  statute  of  limitations  is 
concerned,  is  conceded  by  the  counsel  for  appellant. 

In  conclusion,  we  would  remark,  that  statutes  of  limitation 
are  peculiarly  a  matter  of  local  law,  and  we  must  give  ours 
the  construction  which  will  effectuate  the  object  of  its  passage, 
which  was  to  quiet  colorable  titles  acquired  in  good  faith, 
and  we  are  not  willing  to  defeat  this  object  by  applying 
what,  in  a  case  like  the  present,  would  be  very  nearly  a  legal 
fiction,  and  raising  thereby  a  tenancy  by  sufferance.  If  the 
deed  by  the  judgment  debtor  had  been  made  a  few  days 
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later  than  it  was,  no  tenancy  by  sufferance  would  have  been 
claimed,  and  in  our  opinion  the  deed,  made  at  the  time  it  was, 
did  not  create  such  an  estate  as  would  prevent  the  running 
of  the  statute. 

Judgment  affirmed. 

Mr  Chief  Justice  Breese  dissenting. 


Singleton  Trenary,  Impleaded,  &c, 

v. 

Silas  W.  Cheeyer. 

.1.  Execution — levy — satisfaction.  A  levy  on  personal  property  under  aj£  fa. 
is  prima  facie  a  satisfaction,  but  if,  when  sold,  it  proves  insufficient,  the 
presumption  is  rebutted  to  the  extent  of  the  deficit ;  or  if  the  defendant 
wrongfully  regain  and  hold  possession  of  the  property,  the  presumption  ©f  satis- 
faction is  overcome. 

2.  Same — levy — delivery  bond — its  effect.  Where  a  sheriff  makes  a  levy  under 
a  fi.  fa.  and  the  defendant  gives  a  delivery  bond  under  the  statute,  and  does  not 
return  the  property  according  to  the  conditions  of  the  bond  to  the  sheriff",  the 
levy  thereby  is  removed  and  the  sheriff  may  levy  on  other  property  as  though 
the  first  levy  had  not  been  made,  or  if  the  execution  is  returned  not  satisfied, 
an  alias  execution,  and  not  a  venditioni  exponas,  may  issue>  and  satisfaction) 
obtained  by  levy  on  defendant's  property. 

Writ  of  Error  to  the  County  Court  of  La  Salle  county ;  the 
Hon.  P.  K.  Leland,  Judge,  presiding. 

The  opinion  states  the  case. 

Messrs.  Glover,  Cook  &  Campbell,  for  the  plaintiff  in  error . 
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Messrs.  Crawford  &  Beck,  and  Mr.  Charles  Blanchard, 
for  the  defendant  in  error. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Conrt : 

It  appears  from  the  record  in  this  case,  that  a  judgment,  by 
confession,  was  entered  against  plaintiff  in  error,  and  in  favor 
of  defendant  in  error,  in  the  La  Salle  County  Court,  for  the  sum 
of  $332  52,  on  the  26th  of  May,  1862.  The  power  of  attorney 
upon  which  the  judgment  was  confessed  is  set  out  in  the  record, 
and  appears  to  be  regular.  On  the  26th  day  of  the  same 
month,  an  execution  was  issued,  delivered  to  the  sheriff  of 
La  Salle  county,  which  was  returned  endorsed,  showing  a 
levy  of  personal  property  belonging  to  Cooper,  and  that  a 
forthcoming  bond  was  executed  by  him  and  one  Reese  Brock, 
and  that  the  execution  was  returned  by  order  of  the  plaintiff, 
on  the  28th  day  of  February  1867.  On  the  11th  of  June  fol- 
lowing, an  alias  execution  was  issued  and  delivered  to  the 
sheriff,  who  levied  it  upon  real  estate  belonging  to  Trenary, 
one  of  the  defendants  in  execution. 

On  the  hearing,  defendant  in  error  filed  his  afhdavit,  in 
which  he  states  that  the  judgment  had  not  been  paid,  and  that 
from  information  and  belief,  the  property  levied  upon  under 
the  first  execution  was  not  sufficient  in  value  to  satisfy  the 
judgment.  He  also  filed  the  affidavit  of  Waterman,  the 
sheriff,  who  states  that  he  returned  the  original  execution,  and 
states  his  authority  for  so  doing;  that  the  levy  was  made, 
and  no  money  was  realized  from  it ;  that  the  property  was 
left  in  Cooper's  hands,  and  was  insufficient  in  value  to  satisfy 
the  execution,  and  that  it  had  never  been  delivered  to  him 
according  to  the  condition  of  his  forthcoming  bond.  Grow 
testifies,  in  his  affidavit,  that  he  was  deputy  sheriff,  and  as 
such,  made  the  levy  under  the  first  execution ;  that  the  prop- 
erty was  insufficient  in  value  to  satisfy  the  execution,  and  that 
it  was  retained  by  Cooper. 
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The  court  below  overruled  the  motion  to  quash  the  execu- 
tion and  vacate  the  judgment.  And  to  reverse  that  judgment 
this  writ  of  error  is  prosecuted. 

Defendant  in  error  filed,  in  this  court,  a  plea  of  the  statute 
of  limitations,  to  which  plaintiff  in  error  replied,  that  the 
judgment  refusing  to  quash  the  execution  and  to  vacate  the 
judgment,  was  rendered  within  five  years  before  the  prose- 
cution of  this  writ  of  error.  Plaintiff  in  error  withdrew  the 
errors  assigned  on  the  original  judgment,  and  leaves  those 
relating  to  the  refusal  to  quash  the  execution  in  the  record ; 
and,  thereupon,  defendant  in  error  joined  in  error  upon  them. 
This,  then,  presents  the  question  whether  the  levy  under  the 
execution  of  May  26,  1862,  operated  as  a  satisfaction  so  as  to 
prevent  an  alias  execution  from  issuing  and  being  levied  upon 
other  property. 

The  doctrine  is  well  settled,  that  a  levy  on  personal  pro- 
perty, under  an  execution,  is  prima  facie  a  satisfaction.  But 
when  sold,  if  it  brings  less  than  the  amount  required  to  be 
levied  under  the  execution,  such  sale  rebuts  the  presumption 
to  the  extent  of  the  deficiency.  Again,  the  presumption  is 
rebutted  when  it  appears  that  defendant  in  execution  has 
wrongfully  regained  and  retained  the  property,  when  the  offi- 
cer may,  as  in  case  of  an  insufficient  amount  being  produced 
by  a  sale,,  levy  on  other  property  of  sufficient  value  to  satisfy 
the  debt.  And  the  statute  has  provided,  when  a  delivery 
bond  is  given  by  the  defendant,  when  the  levy  is  made,  that 
if  he  fails  to  deliver  the  property  according  to  the  condition 
of  his  bond,  the  officer  having  such  execution  may  proceed  to 
execute  the  same  in  the  same  manner  as  if  no  levy  had  been 
made.  (R.  S.  306,  Sec.  31.)  Thus,  it  will  be  observed,  that 
a  failure  to  return  the  property  to  the  officer,  as  required  by 
the  delivery  bond,  discharges  the  levy,  and  fully  authorizes 
the  officer  to  proceed  to  make  a  new  levy  on  other  property, 
precisely  as  though  the  levy  had  not  been  made.  It  then  fol- 
lows, that  as  Cooper  failed  to  deliver  the  property  levied  on 
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under  the  first  execution,  according  to  the  condition  of  his 
delivery  bond,  the  levy  thereby  became  canceled,  and 
the  presumption  of  satisfaction  rebutted,  and  the  sheriff  fully 
empowered  to  levy  on  other  property  under  that  execution, 
or  on  its  return,  for  an  alias  execution,  instead  of  a  venditioni 
exponas,  to  issue,  under  which  a  levy  conld  be  made,  and  a 
satisfaction  of  the  judgment  had.  It  would  have  been  more 
regular  for  the  sheriff  to  have  endorsed  that  the  property  had 
been  retained  by  defendant  under  a  delivery  bond,  and  never 
returned  to  him.  But  this  is  only  form,  and  in  nowise  affects 
the  merits  of  the  controversy.  The  judgment  of  the  court 
below  is  affirmed. 

Judgment  affirmed. 


^Etna  Insurance  Company 

v. 

Edward  Stevens. 

1.  Arbitration  and  award — what  not  considered  as  an  award.  A  policy  of 
insurance  provided  that,  "  if  a  difference  of  opinion  should  arise  between  the 
parties  hereto,  as  to  the  amount  of  loss  or  damage,  the  subject  shall  be  referred 
to  two  disinterested  and  competent  men,  each  party  to  select  one,  (and  in  case  of 
disagreement  they  to  select  a  third,)  who  shall  ascertain,  estimate  and  appraise, 
the  loss  or  damage,  and  their  award  in  writing  shall  be  binding  on  the  parties." 
A  loss  having  occurred,  H,  an  agent  of  the  company,  requested  one  F  to  select 
some  one  to  make  the  appraisal  for  each  party,  whereupon  R  and  P  were  selected, 
and  thereupon  H,  R  and  P  made  an  estimate  in  writing  of  such  loss,  which  was 
signed  by  H  and  R  only.  These  proceedings  were  without  the  sanction  of  S,  the 
insured.  Held :  in  action  by  him  to  recover  the  loss,  against  the  company,  that 
this  was  not  an  award  under  the  policy, — the  proof  showing  that  such  arbitra- 
tors were  not  selected  by  the  parties;  that  they  were  not  "disinterested,"  as 
H,  one  of  them,  was  the  agent  of  the  company,  and  that  P,  another,  was  not 
"  competent,"  he  being  a  drinking  fellow  "  of  no  account."     That  the  pretended 
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award  was  signed  only  by  H  and  P,  and  that  being  signed  by  H,  an  interested 
party,  robbed  it  of  all  validity. 

2.  Accord  and  satisfaction — what  is  not.  Nor  in  such  case  would  a  tender 
afterwards  of  the  amount  estimated  to  be  due  to  S,  the  insured,  amount  to  an 
accord  and  satisfaction,  there  being  no  proof  that  S   agreed  to  such  proceedings. 

3.  Same — definition  of.  Accord  is  a  satisfaction  agreed  upon  between  the  party 
injuring  and  the  party  injured,  which,  when  performed,  is  a  bar  to  all  actions  upon 
this  account. 

4.  Insurance — in  preliminary  proofs — articles  destroyed  omitted  from — may  be 
recovered  for  in  suit  up  on  the  policy — when  such  omission  was  inadvertent.  When  a 
party  in  making  his  preliminary  proofs  of  loss,  inadvertently  omitted  mention  of 
certain  articles  which  were  destroyed,  he  may,  if  the  claim  is  not  paid,  and  suit 
is  brought,  recover  in  such  action  for  the  articles  destroyed,  but  omitted  in  such 
proofs. 

Appeal  from  the  Superior  Court  of  Chicago ;  the  Hon. 
Joseph  E.  Gary,  Chief  Justice,  presiding. 

The  opinion  states  the  case. 

.  Messrs.  Sleeper  &vWhiton,  for  the  appellants. 

Messrs.  Tyler  &  Hibbard,  for  the  appellee. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  assumpsit  in  the  Superior  Court  of 
Chicago,  to  recover  for  a  total  loss  on  a  fire  insurance  policy, 
brought  by  Edward  Stevens  against  the  ^Etna  Insurance  Com- 
pany, resulting  in  a  verdict  and  judgment  for  the  plaintiff. 

It  was  attempted,  on  the  trial,  to  induce  the  belief  on  the 
part  of  the  jury,  that  the  burning  was  the  deliberate  act  of  the 
plaintiff  himself.  This  they  failed  to  find.  It  was  a  question 
peculiarly  within  their  province,  and  they  have  given  no  credit 
to  the  charge.     "We  cannot  say,  in  this  they  erred. 

The  policy  provided,  "  if  a  difference  of  opinion  should  arise 
between  the  parties  hereto,  as  to  the  amount  of  loss  or  damage, 
the  subject  shall  be  referred  to  two  disinterested  and  competent 
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men,  each  party  to  select  one,  (and  in  case  of  disagreement 
they  to  select  a  third,)  who  shall  ascertain,  estimate  and  appraise 
the  loss  or  damage,  and  their  award  in  writing  shall  be  binding 
on  the  parties." 

It  seems,  soon  after  the  fire,  when  just  extinguished,  Hovey, 
the  agent  of  the  company,  was  on  the  premises  with  others, 
and  asked  one  Foltz,  a  witness  for  the  plaintiff,  if  he  could  not 
get  some  men  to  make  some  appraisals,  one  for  each  party. 
He  saw  Capt.  Rounds  and  called  him  in,  and  an  ex-policeman 
named  Powers,  a  drinking  man,  "  and  of  no  account,"  had 
been  arrested  for  vagrancy  and  had  been  punished  for  disor- 
derly conduct.  These  men,  Rounds  and  Powers,  went  to  work 
to  look  the  things  over,  and  Hovey  put  down  the  amounts  on 
paper.  Stevens  told  Rounds,  if  he  had  known  what  they  were 
doing,  he  would  have  got  a  man  who  understood  the  business, 
and  objected  to  his  going  on.  Rounds  replied,  he  did  not  want 
to  do  anything  further,  but  Hovey,  the  agent,  told  him  to  go 
on,  and  he  went  to  work  again. 

The  result  thus  arrived  at,  is  claimed  by  appellants  as  an 
award  within  the  clause  of  the  policy  above  quoted. 

We  do  not  think  so.  There  was  no  selection  of  arbitrators 
by  the  parties,  nor  were  they  all  "  disinterested,"  Hovey  being 
the  acting  agent  of  the  company,  and  Powers  can  hardly  be 
said  to  be  "  competent,"  in  the  meaning  of  that  term. 

Nor  was  the  award  signed  by  the  men  who  thus  acted. 
Powers  did  not  sign  it,  and  Hovey's  signature,  being  an  inter- 
ested party,  robbed  it  of  all  validity. 

Appellants  insist,  if  there  wTas  not  a  technical  award,  there 
was  an  accord,  and  the  tender  of  the  amount  afterwards,  was 
satisfaction. 

There  is  no  proof  that  Stevens  agreed  to  these  proceedings. 
Accord  is  a  satisfaction  agreed  upon  between  the  party  injur- 
ing and  the  party  injured,  which,  when  performed,  is  a  bar  to 
all  actions  upon  this  account.  3  Bl.  Com.  15 ;  1  Bac.  abr 
title  "Accord;"  2  Greenleaf's  Ev.  28. 
5 — 48th  III. 
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The  proof  of  the  value  of  the  goods  destroyed,  and  of  the 
value  of  the  stock  on  hand,  at  the  time  of  the  fire,  was  made 
by  several  witnesses,  including  the  testimony  of  the  plaintiff 
himself,  from  which  the  jury  were  justified  in  finding  the  ver- 
dict they  did  find. 

Objections  were  made  by  the  appellants  to  some  questions 
put  to  some  of  the  witnesses  by  appellee.  They  were,  perhaps, 
not  strictly  admissible,  because  immaterial,  and  they  could  not 
have  prejudiced  the  defendant.  Such  are  the  questions  put 
to  Gaines,  Winne,  and  Stevens  himself,  to  which  objection 
was  made,  as  to  the  worth  of  the  stock,  and  what  value  in 
groceries  the  store  would  contain. 

It  appears,  some  articles  claimed  to  have  been  lost,  were 
omitted  in  the  preliminary  proofs  and  notice  of  the  loss,  which 
the  court  allowed  the  plaintiff  to  supply,  against  the  objection 
of  the  defendants. 

If  the  omission  from  the  preliminary  proofs  of  the  articles 
destroyed  was  inadvertent,  we  think,  if  the  claim  is  not  paid, 
and  the  assured  is  obliged  to  sue,  he  is  not  prevented  from 
claiming  in  his  action  for  additional  articles  he  can  prove  were 
destroyed  by  the  fire. 

If  he  can  satisfy  a  jury  the  omission  was  from  no  design  or 
bad  purpose,  and  was  an  inadvertence,  justice  demands,  if  his 
claim  as  first  presented  is  not  promptly  paid,  he  should  be 
allowed  to  recover  for  all  he  can  prove  he  has  lost. 

Appellants  complain  that  some  of  their  instructions  were 
refused — the  first,  second,  eighth,  ninth,  tenth,  eleventh,  thir- 
teenth and  fourteenth.  We  are  of  opinion  the  court  properly 
disposed  of  these  instructions. 

As  to  the  first  instruction,  there  was  no  evidence  on  which 
to  base  it.  The  second  was  supplied  by  an  instruction  from 
the  court,  which  was  all  the  defendants  could  ask.  The  court 
told  the  jury  the  company  were  not  liable,  under  the  terms  of 
the  policy,  to  pay  the  loss  until  the  end  of  sixty  days  from  the 
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time  due  proof  was  made  of  the  amount  of  the  loss,  and  if  no 
such  proofs  were  furnished,  then  the  plaintiff  could  not  recover. 

The  eighth  instruction,  is  an  attempt  to  get  the  court  to  pass 
upon  the  weight  of  the  testimony,  and  should  not  have  been 
given,  and  the  same  may  be  alleged  of  the  ninth. 

It  was  not  a  question  before  the  jury  as  to  the  capacity  in  which 
Ewing  and  Muller  acted.  They  did  not  claim  to  be  appraisers 
under  the  policy,  nor  was  their  evidence  offered  as  the  evidence 
of  such  persons.  The  tenth  instruction  was  therefore  properly 
refused. 

The  eleventh  is  in  opposition  to  what  we  have  herein  said, 
that  a  party,  before  payment  on  the  preliminary  proofs,  could 
recover  for  articles  destroyed,  which  he  had  inadvertently 
omitted  from  such  proofs,  and  consequently,  was  properly 
refused. 

The  thirteenth  instruction,  in  the  terms  in  which  it  appears, 
was  calculated  to  mislead  the  jury,  and  was  indefinite,  and 
uncertain,  and  not  law.  It  tells  the  jury,  they  are  not  at  lib- 
erty to  guess  at  any  losses,  and  in  estimating  the  loss  in  either 
class,  if  there  is  a  want  of  proof  of  the  loss  claimed  on  any 
article,  they  were  at  liberty  to  reject  the  claim  altogether. — 
Now,  whether  this  means  the  whole  claim,  or  a  particular 
claim,  is  uncertain.  It  should  have  been  precise,  and  to  the 
effect  that  they  could  reject  the  particular  claim.  If  given  as 
asked,  and  the  plaintiff  had  proved  all  the  claims  except  one, 
the  jury  would  have  had  a  right  to  reject  the  whole  claim. 
This  is  not  the  law. 

The  fourteenth  instruction  is  upon  the  finding  of  Rounds 
and  Hovey,  and  which,  as  we  have  said  there  was  no  award 
under  the  policy,  was  not  for  the  consideration  of  the  jury  ; 
and  besides,  it  was  not  the  province  of  the  jury  to  say  what 
was  an  adjustment  under  the  policy. 

Perceiving  no  error  in  the  record,  the  judgment  must  be 
affirmed. 

Judgment  affirmed. 
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Murray  Nelson 

V. 

The  First  National  Bank  of  Chicago. 


1 .  GuncKS—liabUily  of  the  drawee  of  a  check  to  the  holder — on  a  promise  to  pay  it. 
Where  a  bank  promised  A  that  it  would  pay  his  checks  for  the  purchase  of  a 

cargo  of  corn,  which  promise  the  drawer  communicated  to  the  payees  of  the 
checks,  who  thereupon  sold  the  corn  to  A  and  took  his  checks  therefor,  on  the 
faith  of  such  promise :  lick/,  that  such  promise  was  binding  upon  the  drawee,  and 
that  an  action  for  the  breach  of  the  promise  to  accept,  could  be  maintained  against 
him. 

2.  Former  decisions.  This  case  differs  from  that  of  77*e  Bank  x.Pettit  &  Smith, 
41  111.  492,  in  the  controling  fact,  that  there,  it  did  not  appear  the  holder  took 
the  check  on  the  faith  of  the  promise  of  the  bank  to  pay  it,  while  in  this  case 
the  holder  did  receive  the  check  solely  on  the  faith  of  such  promise. 

3.  Statute  of  frauds — a  parol  promise  to  accept  or  pay  an  existing  or  non-exist- 
ing check  or  bill.  A  parol  promise  to  accept  or  pay  an  existing  or  non-existing  bill, 
is  not  within  our  statute  of  frauds,  and  is  valid. 

4.  Jurisdiction  in  chancery — wherethereisa  remedy  at  law.  Where  the  holder 
of  a  check  received  it  solely  upon  the  faith  of  the  promise  of  the  drawee  to  pay 
it,  his  remedy  at  law  is  so  complete,  that  it  seems,  if  the  objection  be  taken  at 
the  proper  time,  a  court  of  chancery  would  not  retain  a  bill  filed  by  him  to 
enforce  the  liability  of  the  drawee. 

5.  But  where  such  a  bill  was  filed,  and  the  cause  was  brought  to  the  appellate 
court,  no  objection  being  taken  to  the  jurisdiction  in  chancery,  the  case  was  con- 
sidered upon  its  merits,  it  not  being  regarded  a  casein  which  a  court  of  chancery, 
for  its  own  protection,  need  refuse  to  exercise  jurisdiction. 

Appeal  from  the  Superior  Court  of  Chicago;  the  Hon. 
John  A.  Jameson,  Judge,  presiding. 

This  was  a  proceeding  in  chancery,  instituted  by  the  appel- 
lant against  the  appellee,  in  the  Superior  Court  of  Chicago,  to 
compel  appellee  to  pay  certain  checks  drawn  upon  it  by  one 
George  M.  Allen,  and  which  checks,  it  was  alleged,  appellee 
had  promised  appellant  it  would  pay,  and  which  were  there- 
upon taken  by  appellant  on  the  faith  of  such  promise,  for  a 
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cargo  of  corn  sold  to  Allen.  On  the  hearing  in  the  court 
below,  the  bill  was  dismissed  for  want  of  equity,  to  reverse 
which,  the  case  is  brought  to  this  court  by  appeal. 

Messrs.  Miller,  Yan  Arman  &  Lewis,  and  Messrs.  Wil- 
liams &  Thompson,  for  the  appellant. 

Messrs.  Beckwith,  Ayer  &  Kales,  for  the  appellee. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court  1 

This  case  arises  upon  the  same  state  of  facts  set  forth  in 
The  Bank  v.  Pettit  db  Smith,  41  111.  492,  with  one  material  and 
controlling  difference.  In  this  case,  it  appears  that  the  promise 
of  the  bank  to  pay  the  check  drawn  by  Allen  in  purchase  of 
the  cargo  of  corn,  was  communicated  to  appellant  both  by  Allen 
himself  and  by  Hutchinson,  one  of  the  bank  directors; and 
appellant's  then  partner,  who  sold  the  corn,  testifies  he  knew 
Allen  was  not  pecuniarily  responsible,  and  that  he  took  the 
check  solely  on  the  credit  given  by  the  promise  of  the  bank 
to  pay.  This  fact  did  not  appear  in  the  Pettit  &,  Smith  case,  and 
we  presume  did  not  exist.  The  question  now  is,  whether,  on 
this  new  state  of  facts,  the  bank  must  respond  upon  its 
promise. 

If  the  appellant  had  sold  his  corn,  as  Pettit  did,  merely  on 
Allen's  credit,  and  without  any  knowledge  that  the  bank  had 
undertaken  to  pay  his  checks,  there  would  be  no  ground  for 
holding  it  liable  on  its  promise,  and  no  reason  why  it  should 
not  be  permitted  to  apply  all  the  money  coming  into  its  hands 
in  payment  of  the  debt  due  to  itself,  rather  than  to  the  pay 
ment  of  that  due  appellant.  A  promise  to  Allen  to  pay  his 
checks,  if  it  had  not  come  to  the  knowledge  of  appellant,  and 
been  the  basis  of  the  sale  made  by  him  to  Allen,  would  have 
created  no  privity  between  him  and  the  bank,  and  as  the 
promise  would  have  been  without  benefit  to  the  bank,  and 
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without  injury  to  the  appellant,  if  unaware  it  had  been  made, 
it  would  have  been  absolutely  without  consideration  as  between 
these  parties,  and  therefore  not  binding.  All  the  cases  agree 
in  holding,  that  in  order  to  make  a  promise  of  this  character 
binding  in  favor  of  a  person  who  has  received  a  bill,  the  bill 
must  have  been  taken  on  the  faith  of  the  promise.  But  where 
it  has  been  so  taken,  it  is  now  the  settled  American  law  that 
the  promisor  must  make  his  promise  good. 

The  rule  was  originally  laid  down  in  the  same  way  in  Eng- 
land, in  the  case  of  Phillips  v.  VanMierop,  3  Burr.  1663,  which 
was  twice  argued  and  very  fully  considered  by  Lord  Mans- 
field and  the  other  judges  of  the  King's  Bench.  It  was 
subsequently  shaken  by  Lord  Kenyon,.  in  Johnson  v.  Collins, 
1  East  98,  and  has  since  been  fully  overruled  by  the  Court  of 
Exchequer,  in  Bank  of  Ireland  v.  Archer,  11  M.  &  W.  385. 
It  is  held  in  the  last  case,  and  now  seems  to  be  the  settled  law 
of  that  country,  that  a  promise  to  accept  a  non-existing  bill  is 
not  binding  as  an  acceptance,  even  where  the  bill  is  discounted 
for  the  drawer  upon  the  faith  of  such  promise.  The  court, 
however,  express  no  opinion  as  to  whether  an  action  would  lie 
for  a  breach  of  the  promise  to  accept,  although  they  refer  to 
Beawes'  Lex  Mercatoria,  p.  4:66,  as  laying  down  the  rule  that 
a  promise  to  accept  is  a  contract,  for  the  breach  of  which  an 
action  will  lie,  but  is  not  an  actual  acceptance. 

In  this  country,  the  leading  case  is  Coolidge  v.  Pay  son,  2 
"Wheat.  66,  in  which  Chief  Justice  Marshall,  after  reviewing 
the  English  cases  up  to  that  date,  lays  down  the  rule,  "  that  a 
letter  written  within  a  reasonable  time  before  or  after  the  date 
of  a  bill  of  exchange,  describing  it  in  terms  not  to  be  mistaken, 
and  promising  to  accept  it,  is,  if  shown  to  the  person  who  after- 
wards takes  the  bill  on  the  credit  of  the  letter,  a  virtual 
acceptance,  binding  the  person  who  makes  the  promise."  This 
rule  has  been  constantly  followed  by  the  courts  of  this  country, 
the  only  point  of  dispute  being  as  to  the  degree  of  accuracy 
with  which  the  promise  to  accept  must  describe  the  non-existing 
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bill,  and  it  is  objected  in  the  present  case,  by  counsel  for 
appellee,  that  the  promise  to  pay  by  the  bank  did  not  suffi- 
ciently identify  the  checks  to  which  the  promise  was  to  be 
applied,  and  the  case  of  Boyce  v.  Edwards,  4  Peters,  122,  is 
cited  as  an  authority  in  point.  The  authority  of  that  case  is 
certainly  to  the  effect,  that  the  promise  of  the  bank  cannot  be 
treated  as  a  technical  acceptance,  for  want  of  identification  of 
the  checks.  We  may  be  permitted  to  say,  however,  that  the 
difference  between  a  promise  to  accept  a  particular  bill  or  check 
to  be  thereafter  drawn,  and  a  promise  to  accept  all  checks 
which  a  person  might  draw  for  a  specific  purpose,  is  so 
extremely  technical  and  refined  that  we  should  be  inclined, 
where  the  plaintiff  had  received  the  check  or  bill  upon  the 
faith  of  the  promise,  and  had  sued  on  the  promise  as  an 
acceptance,  to  hold  with  the  Supreme  Court  of  Michigan,  in 
Bissell  v.  Lewis,  4  Mich.  450,  that  it  was  a  distinction  without 
a  difference.  It  seems  to  us,  a  fair  construction  of  the  language 
of  Chief  Justice  Marshall  would  require,  not  that  the  promise 
should  describe  the  bill  to  be  drawn  and  accepted,  by  its  date 
and  amount,  and  the  name  of  the  drawee,  as  that  would  be 
generally  impossible ;  but  merely  in  such  a  mode  that  there 
could  be  no  possible  doubt  as  to  the  application  of  the  promise 
to  the  bill  to  be  drawn.  A  description  of  sufficient  certainty 
could  thus  be  made  to  apply  to  a  series  of  bills,  as  well  as  to 
one  bill.  In  the  present  case,  for  example,  there  can  be  no 
difficulty  in  applying  the  promise  of  the  bank  to  the  check 
under  consideration.  Indeed,  in  this  very  case  of  Boyce  v. 
Edwards,  the  court,  while  giving  so  technical  a  construction 
to  the  language  of  Chief  Justice  Marshall,  say  the  reason  of 
the  rule  is,  "  that  the  party  who  takes  the  bill  upon  the  credit 
of  such  authority  may  not  be  mistaken  in  its  application."  If 
that  be  the  reason  of  the  rule,  it  would  seem  that  any  descrip- 
tion should  be  held  sufficiently  certain  which  would  leave  no 
doubt  that  a  particular  bill  or  series  of  bills  was  intended  by 
the  promise,  and  had  been  negotiated  upon  its  faith. 
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The  question,  however,  whether  the  promise  in  this  case 
can  be  considered  a  technical  acceptance,  we  do  not  propose 
to  decide,  and  it  is  indeed  of  no  practical  importance,  for  in 
this  same  case  of  Boyce  v.  Edwards,  on  which  counsel  for 
appellant  rely  as  showing  the  promise  not  to  be  an  actual 
acceptance,  it  is  held  that,  though  a  recovery  cannot  be  had 
upon  the  bill  as  an  accepted  bill,  it  may  be  had  in  an  action 
founded  upon  a  breach  of  the  promise  to  accept.  In  an  action 
of  the  latter  character,  the  court  say,  "  the  evidence  may  be  of 
a  more  general  character,  and  the  authority  to  draw  may  be 
collected  from  circumstances,  and  extended  to  all  bills  coming 
fairly  within  the  scope  of  the  promise."  The  court  further 
say,  "  as  respects  the  rights  and  the  remedy  of  the  immediate 
parties  to  the  promise  to  accept,  and  all  others  who  may  take 
bills  upon  the  credit  of  such  promise,  they  are  equally  secure 
and  equally  attainable  by  an  action  for  the  breach  of  the  prom- 
ise to  accept,  as  they  could  be  by  an  action  on  the  bill  itself." 
That  a  recovery  may  be  had  in  an  action  of  the  character  above 
indicated,  is  also  held  in  Cassell  v. Bows,  1  Blatchford,  335 ;  Bus- 
sell  v.  Wiggins,  2  Story,  213 ;  Lonsdale  v.  Lafayette  Bank,  18 
Ohio,  126 ;  Bissell  v.  Lewis,  4  Mich.  450.  See  also  Stone  v. 
Logan,  9  Mass.  55  ;.  Carnegie  v.  Morrison,  2  Mete.  406  ;  Good- 
rich v.  Gordon,  15  Johns.  6;  /Schi?7imilpennich  v.  Bayard, 
1  Pet.  264. 

That  the  promise  of  the  bank  in  this  case  so  far  identified 
the  checks  to  wlrich  it  was  to  be  applied  as  to  enable  the  appel- 
lant to  maintain  an  action  for  its  breach,  is  settled  by  the  fore- 
going authorities  and  by  others  which  might  be  cited. 

It  is  also  objected  by  counsel  for  appellee  that  this  promise 
should  have  been  in  writing.  It  is  the  settled  law,  and  has 
been  twice  decided  by  this  court,  that  a  parol  promise  to 
accept  an  existing  bill  is  valid.  Jones  v.  Council  Bluffs  Banh, 
34  111.  319  ;  Mason  v.  Dousay,  35  ib.  424.  If  a  verbal  pro- 
mise to  accept  an  existing  though  non-present  check,  is  binding, 
we  are  wholly  unable  to   discover  any  reason  why  it  should 
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not  be  equally  so  as  to  a  non-existing  bill,  under  the  authority 
of  the  American  cases,  in  none  of  which  is  any  distinction 
made  between  parol  and  written  promises  of  this  character, 
except  where  a  written  promise  is  expressly  required  by  stat- 
ute. A  parol  promise  to  accept  or  pay  a  non- existing  bill  is 
no  more  within  our  statute  of  frauds  than  would  be  a  similar 
promise  to  pay  an  existing  bill,  and  clearly  neither  is  within 
the  statute,  for  such  a  promise,  as  stated  by  Mr.  Justice  Story, 
in  Townsley  v.  Sumrall,  2  Pet.  182,  "  is  an  original  promise  to 
the  purchaser,  not  merely  a  promise  for  the  debt  of  another." 
Such  a  promise  gains  no  additional  validity  or  obligation  from 
being  in  writing.  It  is  merely  susceptible  of  clearer  proof. 
If  in  writing,  it  is  binding  as  to  non-existing  bills  only  wThere 
the  bill  is  received  upon  its  faith,  and  when  this  takes  place  it 
has  neither  less  legal  nor  moral  obligation  because  made  in 
parol.  The  very  question  arose  in  the  case  just  cited  from  2 
Peters,  and  the  first  point  made  in  that  case  by  counsel  for  the 
plaintiff  in  error,  was,  "  that  a  parol  promise  to  accept  a  non- 
existing  bill  does  not  constitute  a  contract  for  the  breach  of 
which  an  action  may  be  maintained."  The  court,  however, 
held  the  parol  promise  to  be  valid. 

This  is  a  proceeding  in  chancery,  and  the  remedy  at  law  is  so 
complete  that  we  see  no  ground  why  an  objection  to  the  juris- 
diction, if  taken  in  the  court  below,  would  not  have  been 
sustained.  But  none  was  taken  by  the  pleadings,  and  none 
has  been  raised  here  in  the  argument.  The  case  has  been 
argued  upon  its  merits,  and  we  presume  it  is  the  wdsh  of  the 
parties  to  have  it  decided  upon  that  ground,  and  an  end  put  to 
the  litigation.  As  no  objection  has  been  raised  to  the  jurisdic- 
tion, and  as  the  case  is  not  one  in  which  a  court  of  chancery, 
for  its  own  protection,  need  refuse  to  exercise  jurisdiction,  we 
reverse  the  decree  of  the  Superior  Court  dismissing  the  bill 
for  want  of  equity,  and  remand  the  cause. 

Decree  reversed. 

6— 48th  III. 
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Joseph  E.  Young 

v. 

Thomas  Kock  et  al. 

i.  New  trial — verdict  against  the  evidence.  Where  two  witnesses  testified  that 
they  were  present  at  a  conversation  between  the  parties  when  defendant  admitted 
that  he  owed  plaintiffs  a  certain  sum,  for  grading  a  portion  of  a  railroad,  and 
defendants  testified  to  the  amount  of  the  grading,  and  the  sum  it  came  to  upon 
estimates  made, and  testified  to  payment  to  a  larger  extent  than  the  jury  allowed, 
and  by  their  verdict  allowed  a  larger  sum  to  plaintiffs  than  could  have  been 
found  had  they  taken  the  evidence  of  defendants'  witnesses  as  true :  Held,  that 
there  was  such  a  conflict  of  evidence  that  the  verdict  will  not  be  disturbed,  as 
it  was  the  province  of  the  jury  to  give  credit  to  such  witnesses  as  they  regarded 
worthy  of  belief. 

Appeal  from  the  Superior  Court  of  Chicago ;  the  Hon. 
Joseph  E.  Gary,  Chief  Justice,  presiding. 

The  facts  of  the  case  are  fully  stated  in  the  opinion  of  the 
court. 

Messrs.  Walker  &  Dexter,  for  the  appellant. 

Messrs.  Eunyon  &  Avery,  for  the  appellees. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  assumpsit,  brought  by  appellees,  at 
the  October  term,  1864,  of  the  Superior  Court  of  Chicago, 
against  appellant,  to  recover  a  balance  of  an  account  claimed 
to  be  due  for  labor  performed  in  grading  a  portion  of  the  Chi- 
cago &  Great  Eastern  Kailroad.  The  labor  was  performed 
near  the  town  of  Crown  Point,  in  the  State  of  Indiana.  The 
declaration  contained  the  common  counts,  to  which  the  gene- 
ral   issue  was  filed.     A  trial  was  had  at  the  May  term,  1866, 
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by  the  court  and  a  jury,  and  a  verdict  was  rendered  for  $2,005 
in  favor  of  appellees,  upon  which,  after  overruling  a  motion 
for  a  new  trial,  the  court  rendered  a  judgment,  and  the  case  is 
brought  to  this  court  by  appeal,  and  a  reversal  is  asked. 

Appellees  recovered  in  this  case  upon  proof  of  admissions 
proved  to  have  been  made  by  appellant.  Two  witnesses  swear 
that  they  were  present  at  a  conversation  which  took  place  in 
Chicago,  between  appellant  and  Thomas  Rock,  on  the  26th  of 
July,  1864.  They  both  say  that  appellant  then  admitted  that 
he  was  owing  appellees  the  sum  of  $2,400  and  over,  but  do 
not  remember  how  much  more.  They  are  clear,  distinct  and 
positive  in  their  statements  in  regard  to  this  admission,  and 
we  fail  to  perceive  anything  in  their  evidence  calculated  to  cast 
suspicion  upon  it,  or  to  detract  from  its  force.  They  both  say 
that  Rock  claimed  $4,100,  but  appellant  denied  that  it  was  so 
much,  but  admitted  the  $2,400  and  upwards.  They  both  say 
that  appellant  referred  to  his  pass  book  for  the  amount. 

On  the  other  side,  the  engineer  who  made  the  estimates 
of  the  work,  testified  to  the  amount  to  which  it  came,  and  that 
it  did  not  exceed  $3,995.40.  He  also  testified  to  a  large  pay- 
ment, which  with  other  payments  testified  to  by  Cramer, 
amount  to  some  seven-eighths  of  the  amount  due  for  labor 
performed.  Appellant  claims  that  it  exceeds  the  amount,  but 
our  calculations  do  not  make  it  so  much.  If  this  evidence 
stood  unopposed,  there  would  not  remain  the  slightest  doubt 
that  the  verdict  was  greatly  too  large.  But  if  the  two  wit- 
nesses who  testified  for  appellees  testify  truly,appellant  admitted 
that  there  was  a  balance  due  from  him  of  more  than  $2,400. 
And  if  this  admission  was  made,  there  can  be  no  reasonable 
doubt  that  it  is  true,  as  men  do  not  deliberately  make  such 
admissions,  unless  they  are  true.  The  jury  in  this  case  believed 
that  the  admission  was  made,  after  seeing  all  the  witnesses 
upon  the  stand,  and  having  ample  means  of  determining  to 
whom  the  credit  should  be  given. 

They  manifestly  believed  but  a  portion  of  the  evidence  of 
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appellant's  witnesses,  as  they  only  allowed  a  part  of  the  pay- 
ments to  which  they  testified.  About  the  estimates,  there 
seems  to  have  been  little,  if  any,  dispute,  and  it  was  alone  in 
regard  to  the  amount  due  that  there  was  a  conflict.  It  was  for 
the  jury  to  say  whether  they  believed  appellant's  or  appellees' 
witnesses.  And  having  given  credit  to  the  former,  and  the 
judge  who  tried  the  cause  having  overruled  the  motion  for  a 
a  new  trial,  and  thus  expressed  his  satisfaction  with  the  verdict, 
we  will  not  lightly  undertake  to  disturb  it.  So  much  depends 
upon  the  appearance  and  manner  of  a  witness  whilst  on  the 
stand,  that  is  wholly  lost  when  his  evidence  is  reduced  to  writ- 
ing, that  persons  not  seeing  him  testify,  are  not  as  capable  of 
judging  of  the  weight  that  should  be  given  to  such  evidence 
as  the  judge  who  tries  the  cause,  and  the  jury  who  find  the 
facts.  Hence,  the  reluctance  of  an  appellate  court  to  disturb 
a  verdict  where  the  evidence  is  conflicting,  and  the  responsi- 
bility is  therefore  left  with  the  judge  trying  the  cause.  For 
aught  that  we  can  see,  the  manner  of  appellant's  witnesses 
may  have  been  such  that  the  jury  were  fully  warranted  in  dis- 
crediting their  evidence.  Although,  from  the  evidence  as  it  is 
contained  in  this  record,  we  might  have  been  better  satisfied 
had  the  verdict  been  for  a  smaller  sum,  still  we  cannot  say  that 
the  verdict  is  not  supported  by  the  evidence.  The  judgment 
of  the  court  below  is  therefore  affirmed. 

Judgment  affirmed. 
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Kobert  Almt 


William  M.  Hunt. 

1.  Taxes — lien  of — when  attaches.  Under  the  revenue  law  of  1853,  the  lien 
of  the  State  for  taxes,  attaches  to  lands  on  the  first  day  of  May  of  each  year, 
that  day  being  the  one  fixed  by  the  statute  when  the  owners  are  required  to  list 
their  lands  for  taxation. 

2.  Same — unpaid — an  incumbrance  upon  land.  Unpaid  taxes  are  an  incum- 
brance upon  the  land  on  which  they  have  been  assessed. 

3.  Covenants  of  title — against  all  liens,  taxes,  assessments  and  incumbrances. 
In  an  action  for  a  breach  of  covenant  in  a  deed,  executed  Oct.  18th,  1865,  when 
the  grantor  covenanted  that  the  premises  conveyed  "were  free  and  clear  from  all 
liens,  taxes,  assessments  and  incumbrances  of  every  kind":  Held,  that  the  action 
would  lie  for  refusal  to  pay  the  taxes  of  that  year,  the  lien  for  which  existed  when 
the  deed  was  made,  upon  such  payment  being  made  by  his  grantee. 

4.  Same — no  objection  that  irregularities  in  the  assessment  occurred.  And  in 
such  case,  it  is  no  objection  that  the  premises  were  not  properly  listed  for  taxa- 
tion for  that  year,  that  there  was  no  legal  levy  of  taxes  upon  them,  in  consequence 
of  their  having  been  misdescribed,  and  hence  the  taxes  were  not  collectable  for 
that  year ;  there  being  a  lien  upon  them  for  such  taxes,  which  was  removed  by 
the  grantee,  his  right  of  action  became  perfect. 

5.  Evidence — of  records.  And  in  such  case,  a  plat  of  the  premises  is  admis- 
sible in  evidence,  for  the  purpose  merely  of  showing  upon  what  part  thereof,  the 
taxes  had  been  paid,  without  a  compliance  with  the  requirements  of  the  statute, 
in  cases  where  such  proof  is  offered  as  a  muniment  of  title. 

Appeal  from  the  Circuit  Court  of  Bureau  county;  the 
Hon.  Edwin  S.  Leland,  Judge,  presiding. 

The  facts  in  this  case  are  fully  stated  in  the  opinion. 

Messrs.  Kendall  &  Ide,  for  the  appellant. 

Messrs.  Fakwell  &  Hereon,  for  the  appellee. 
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Mr.  Chief  Justice  Bkeese  delivered  the  opinion  of  the  Court : 

This  was  an  action  commenced  in  the  Bureau  Circuit  Court, 
by  "William  M.  Hunt  against  Robert  Almy,  for  a  breach  of 
covenant  in  a  deed.  A  large  number  of  pleas  were  put  in  to 
the  action,  on  which  various  issues  were  made  up.  A  trial  was 
had,  and  a  verdict  and  judgment  for  the  plaintiff. 

It  appears,  Almy,  on  the  18th  of  October,  1865,  had  sold 
and  conveyed  to  Hunt,  the  east  one-half  of  lot  45,  in  the  origi- 
nal town  of  Princeton,  in  Bureau  county,  excepting  a  strip 
thirty  feet  in  width  off  the  east  side  of  said  east  half,  and  in 
the  deed,  Almy  covenanted  that  the  described  premises  were 
free  and  clear  from  all  liens,  taxes,  assessments,  and  incum- 
brances of  every  kind. 

Plaintiff  claimed  that  at  the  time  of  the  sale,  the  taxes  had 
not  been  paid  for  the  year  1865,  and  that  he  had  paid  them — 
the  defendant,  on  request,  having  neglected  and  refused  to  pay 
them. 

The  principal  issues  were  upon  this  point. 

Appellant  contends  the  taxes  upon  the  lot  were  not  an 
incumbrance,  and  a  valid  and  subsisting  lien  at  the  time  the  deed 
was  executed,  for  the  reason  that,  by  law,  the  taxes  were  not 
levied  for  that  year  until  the  first  of  November. 

A  lien  for  taxes,  and  an  assessment  or  levy,  are  different 
things. 

It  is  the  great  .and  overruling  idea  in  all  governments,  that 
revenue  must  be  supplied  for  their  support,  and  all  the  property 
of  the  people  is  liable  to  contribute  thereto.  These  contribu- 
tions are  realized  through  and  by  the  machinery  of  the  taxing 
power.  Our  own  statute  is  emphatic  in  the  declaration  that 
real  property,  shall,  in  all  cases,  be  liable  for  the  taxes  thereon, 
and  human  ingenuity  has  not  yet  devised  any  mode  of  escape 
from  this  liability.  No  alienation  of  it  can  shield  it  from 
this  demand.  The  owner  may  change  his  residence,  yet  the 
land  remains,  and  the  lien  is  upon  it  forever.     The  action  of 
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the  board  of  supervisors,  as  appellant  seems  to  insist,  has  noth- 
ing to  do  in  the  creation  of  this  lien.  Their  assessment  but 
fixes  the  amount,  the  payment  of  which  will  discharge  the  lien. 
Our  statute  requires  the  owners  of  land  shall  list  it  for  taxa- 
tion on  the  first  day  of  May.  On  that  day,  then,  so  far  as 
transfers  of  the  land  are  concerned,  the  lien  of  the  State  for 
taxes,  attaches,  and  by  the  same  statute — section  59  of  the 
revenue  act  of  1853 — it  is  expressly  provided,  that  every  per- 
son owning  land  on  that  day  shall  be  liable  for  the  taxes  due 
thereon  for  that  year.  Scates'  Cornp.,  1063.  Thus,  the  land 
and  the  owner  are  both  made  liable  for  the  taxes  for  the  year 
in  which  the  land  is  listed. 

But.  admit  there  was  no  technical,  legal  lien,  the  covenant 
of  appellant  is  also  against  incumbrances,  and  it  needs  no  proof 
to  establish  that  unpaid  taxes  are  an  incumbrance  upon  land. 
But  the  covenant  is  also,  substantially,  that  no  taxes  were  due 
upon  the  land — so  that,  in  any  view  which  may  be  taken  of 
the  covenants,  the  proof  established  the  breach. 

The  case  of  Hill  v.  Figley,  23  111.  420,  cited  by  appellant, 
relates  to  liens  on  personal  property,  and  that  of  Morrill  v. 
Swartz,  39  ib.  108,  was  a  question  of  jurisdiction  in  the  court 
to  pronounce  judgment  against  a  tract  of  land  for  delinquent 
taxes,  and  was  an  ejectment  case  on  a  tax-title. 

Appellant  makes  another  objection:  that  the  tract  was  not 
properly  listed  for  taxation  for  1865,  nor  was  there  any  legal 
levy  of  taxes  upon  it,  the  lot  having  been  misdescribed,  and 
consequently,  no  taxes  were  collectible,  upon  it  for  that  year. 
This  last  proposition  might  be  admitted,  yet,  if  there  was  aliei 
upon  it,  as  we  have  shown  there  was,  the  covenant  was  broken, 
as  that  lien  had  to  be  removed,  and  if  appellee  removed  it  by 
paying  the  taxes,  his  right  of  action  was  perfect. 

But  was  the  lot  misdescribed  ?  It  appeared  in  evidence  that 
lot  45,  being  three  hundred  and  twenty  feet  east  and  west,  had 
been  sub-divided  by  the  county  surveyor,  into  ten  lots,  num- 
bered from  one  to  ten,  inclusive,  and  lot  ten  was  on  the  west 
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side  of  the  east  half  of  lot  45.  It  was  proved  by  the  assessor 
that  the  tax  on  lot  45  was  levied  according  to  the  sub-divisions, 
and  although  the  description,  "  west  part  of  lot  10,"  might  be 
void  for  indeh'niteness,  yet  the  proof  was  that  the  east  half  of 
45  comprised  all  of  lot  ten,  and  the  covenant  was  as  to  the 
whole  east  half,  except  a  strip  of  thirty  feet  in  width  on  the 
east  side  of  this  east  half,  and  it  was  proved  that  the  taxes  on 
the  east  thirty  feet  of  lot  ten  were  assessed  to  and  paid  by 
another  person  ;  so  that,  it  is  demonstrated,  that  whatever  other 
taxes  were  assessed  on  lot  ten,  whether  on  all  or  a  part  of  the 
residue,  were  assessed  on  the  land  described  in  the  deed  and 
within  the  covenants,  and  were  paid  by  the  plaintiff. 

It  was  contended  on  the  trial,  that  when  the  deed  was  made, 
appellee  had  agreed  to  pay  the  taxes  ;  but  that  question  was 
settled  by  the  jury,  and  we  think  from  the  evidence,  correctly, 
that  appellant  was  to  pay  them. 

Another  point  is  made  by  appellant,  on  the  admission  in 
evidence  of  the  plat  of  the  sub-division  of  lot  45,  as  wanting 
some  of  the  requisites  of  the  statute.  This  plat  was  not  offered 
as  a  muniment  of  title  ;  the  only  purpose  for  which  it  was 
introduced,  was  to  ascertain  and  show  upon  what  part  of  the  lot 
45  the  taxes  had  been  paid,  and  therefore  no  certificate  or  pre- 
liminary proof  was  necessary.  These  are  all  the  material 
points  made  on  the  record,  and  are  in  favor  of  appellee,  as 
found  by  the  circuit  court,  and  the  judgment  of  that  court 
must  be  affirmed. 

Judgment  affirmed. 
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Hope  Insurance  Company 

v. 

Thomas  Lonergan. 

1.  New  trial — verdict  against  the  evidence.  This  court  will  not  disturb  the 
finding  of  the  circuit  court  upon  the  facts,  unless  such  finding  is  plainly  against 
the  evidence. 

2.  And  when  there  is  a  contrariety  of  evidence  on  both  sides,  but  the  facts  and 
circumstances  by  a  fair  and  reasonable  intendment,  will  warrant  the  finding  of 
the  court,  it  will  not  be  disturbed. 

Appeal  from  the  Superior  Court  of  Chicago ;  the  Hon. 
Joseph  E.  Gary,  Chief  Justice,  presiding. 

The  opinion  fully  presents  the  facts. 

Mr.  O.  B.  Sansum,  for  the  appellants. 

Mr.  John  Borden,  and  Mr.  Wm.  B.  Snowhook,  for  the 
appellee. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

In  this  case  the  policy  provided  that  the  company  would 
not  be  liable  for  loss  occasioned  by  the  explosion  of  a  steam 
boiler,  unless  fire  should  ensue,  and  then  only  for  the  damage 
by  fire.  The  insurance  was  upon  two  brick  buildings  of  three 
stories,  standing  in  a  block,  and  used  as  a  mill.  The  boiler 
was  in  a  shed  in  the  rear,  its  head,  which  was  nearest  the  mill, 
being  twenty-two  feet  distant.  The  boiler  exploded  in  the 
night,  thereby  communicating  fire  to  the  mill,  which  was 
destroyed.  The  record  presents  for  our  decision  only  a  ques- 
tion of  fact,  to- wit :  was  the  mill  substantially  destroyed  by 
the  explosion,  or  by  the  fire  ?     Or,  more  accurately,  did  the 

plaintiff  prove  that  the  mill  was  damaged  by  the  fire  alone,  to 
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the  extent  of  the  entire  insurance  effected  upon  it  in  the  differ- 
ent companies  ? 

If  we  were  sitting  as  the  tribunal  before  which  this  case  was 
for  the  first  time  on  trial,  we  admit  we  should  have  great  diffi- 
culty in  coming  to  a  satisfactory  conclusion.  But  under  the 
rules  which  govern  us  as  an  appellate  court,  our  duty,  in 
this  case,  is  not  so  difficult.  It  is  hardly  necessary  to  repeat 
what  has  been  so  often  said,  that  where  the  question  before  us 
is  purely  one  of  fact,  we  do  not  reverse  unless  the  finding  in 
the  circuit  court  has  been  plainly  against  the  evidence.  In 
the  record  before  us,  the  evidence  upon  the  point  at  issue  is  so 
contradictory,  and  there  is  upon  each  side  such  an  array  of 
witnesses  apparently  deserving  of  credit,  that  w.e  could  not  set 
aside  a  verdict  found  for  either  party  upon  this  testimony, 
without  disregarding  the  settled  practice  of  this  court.  Some 
of  the  witnesses  swear  they  arrived  upon  the  ground  immedi- 
ately after  the  explosion,  and  before  the  fire  had  made  much 
headway,  and  that  the  walls  had  then  in  great  part  fallen,  and 
the  buildings  were  substantially  a  mass  of  ruins.  Their  testi- 
mony, if  uncontradicted,  would  show  the  loss  was  occasioned 
chiefly  by  the  explosion,  and  not  by  the  fire.  But  there  are 
other  witnesses  who  seem  equally  credible,  with  the  same  means 
of  observation,  and  at  least  equal  reasons  for  observing, 
and  who  swear  that  when  they  reached  the  building, 
after  the  explosion,  the  walls  were  standing.  If  their 
evidence  is  correct,  the  court  trying  the  case,  a  jury  having 
been  waived,  was  justified  in  finding  that  the  loss  was  substan- 
tially caused  by  the  fire  instead  of  the  explosion.  As  we  have 
not  the  witnesses  betore  us,  our  means  of  determining  to  which 
class  most  credit  is  due,  are  not  so  good  as  those  of  the 
court  below.  But  he  may  have  considered  them  equally  hon- 
est and  intelligent,  and  have  given  credence  to  one  state  of 
facts,  rather  than  the  other,  on  account  of  their  greater  intrin- 
sic probability.  And  we  cannot  say  the  court  erred  in  doing 
this.     The  boiler,  as  already  remarked,  was  twenty-two  feet 
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distant,  and  no  part  of  it  struck  the  mill,  so  far  as  the  record 
discloses.  So  far  as  injury  was  done  by  the  explosion,  it  was 
by  its  atmospheric  effects.  Yet  how  should  these  expend 
themselves  so  exclusively  upon  these  two  buildings,  and  not 
injure  the  adjoining  tenements  in  the  same  block,  nor  any  of 
the  neighboring  buildings.  And  how  could  the  building  fall 
without  carrying  with  it  the  frame  building  on  the  north,  whose 
joists  rested  in  the  north  wall,  and  in  which  the  witness 
McG-ary  was  sleeping,  who  testified  the  walls  of  the  mill  were 
standing  when  he  came  down  upon  the  street  %  These  and 
other  probabilities,  the  court  had  a  right  to  weigh,  and  proba- 
bly did  weigh,  in  balancing  the  testimony  of  opposing  wit- 
nesses, and  we  cannot  say  he  erred.  The  conclusion  he  came 
to  was  probably  this  :  that  the  bricks  which  were  spoken  of  by 
the  witnesses  as  hurled  through  the  air  by  the  explosion,  came 
from  the  brick- work  in  which  the  boilers  were  set ;  that  proba- 
bly some  of  the  windows  of  the  mill  were  blown  out,  but 
that  the  walls  were  substantially  uninjured  by  the  explosion, 
and  fell  only  in  consequence  of  the  fire.  Having  arrived  at 
this  conclusion,  there  was  sufficient  evidence  as  to  the  value  of 
the  property  to  justify  the  court  in  finding  that  the  damage  by 
fire  equalled  all  the  insurance  effected  in  the  different  compa- 
nies. There  was  so  strong  a  body  of  evidence  in  support  of 
these  conclusions,  that  we  should  not  be  justified  in  reversing 
the  j  udgment. 

Judgment  affirmed. 
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Leverett  S.  Chittenden 

v. 
John  Eyans. 

1.  Verdict — form.  Where  a  jury  returns  a  verdict  good  in  substance,  but 
informal,  the  clerk  may  reduce  it  to  form,  under  the  direction  of  the  court.  If 
the  party  against  whom  it  is  rendered  regards  the  amendment  substantial  he 
should  raise  and  preserve  the  question  in  a  bill  of  exceptions.  He  can  not  raise 
the  question  for  the  first  time  in  the  appellate  court. 

2.  Instructions  —  improper.  Instructions  which  are  argumentative,  or  only 
present  a  partial  view  of  a  case,  are  improper,  and  should  not  be  given,  as  tend- 
ing to  mislead  the  jury. 

3.  New  trial — verdict  against  tlie  evidence.  Where  the  evidence  is  conflict- 
ing, and  three  juries  have  all  found  the  same  way,  the  verdict  will  not  be 
disturbed  unless  the  finding  is  palpably  against  the  evidence. 

Appeal  from  the  Circuit  Court  of  DuPage  county ;  the  Hon. 
Silvanus  Wilcox,  Judge,  presiding. 

The  opinion  states  the  case. 

Mr.  Charles  Wheaton,  for  the  appellant. 

Mr.  Charles  Blanchard,  for  the  appellee. 

Mr.  Justice  "Walker  delivered  the  opinion  of  the  Court: 

This  was  an  action  brought  by  appellant,  before  a  justice  of 
the  peace,  against  appellee,  for  the  recovery  of  a  colt.  The 
trial  before  the  justice  of  the  peace,  resulted  in  a  judgment 
in  favor  of  defendant.  The  case  was  removed,  by  appeal,  to 
the  Circuit  Court  of  Kendall  county,  and  the  venue  was  sub- 
sequently changed  to  DuPage  county,  where  a  trial  was  had 
before  the  court  and  a  jury,  with  the  same  result.     The  case 
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is  brought  to  this  court  by  appeal,  and  a  reversal  is  asked  on 
several  grounds. 

It  is  first  insisted,  that  the  court  below  erred  in  changing  the 
verdict  after  it  was  brought  into  court  by  the  jury.  The  ver- 
dict upon  which  the  judgment  is  rendered  is  formal  in  all 
respects.  But  at  another  page  of  the  record,  it  appears  that 
the  jury  returned  a  verdict  not  altogether  formal,  and  the 
clerk  was  ordered  to  put  it  in  form.  It  appears  that  the 
affidavit  on  which  the  writ  issued,  alleged  that  appellant  was 
the  owner  of  the  colt ;  and  the  verdict,  as  returned  by  the  jury, 
found  the  issue  for  appellee.  This  was  substantially  responsive 
to  the  issue,  so  far  as  we  can  see,  and  we  are  not  prepared  to 
hold  that  it  would  not  have  supported  the  judgment  without 
alteration.  But  by  the  twenty-fourth  section  of  the  practice 
act  it  is  declared  that,  "  It  shall  be  sufficient  for  the  jury  to 
pronounce  their  verdict,  by  their  foreman,  in  open  court,  with- 
out reducing  the  same  to  writing,  and  the  clerk  shall  enter  the 
same,  in  form,  under  the  direction  of  the  court."  Under  this 
provision  it  is  believed  to  have  been  the  uniform  practice  in 
the  courts  of  this  State,  ever  since  the  adoption  of  this  act,  to 
have  verdicts,  substantially  good  but  defective  in  form, 
reduced  to  proper  form  by  the  clerk,  under  the  direction  of  the 
court.  Nor  do  we  see  that  any  possible  injury  can  result  from 
such  practice.  If  not  satisfactory  to  the  party  against  whom 
it  is  rendered,  and  he  desires  to  present  the  question,  whether 
the  change  is  substantial,  he  should  raise  and  preserve  the 
question  in  a  bill  of  exceptions.  Appellant  has  failed  to  do 
so  in  this  case,  and  he  can  not  raise  the  question,  for  the  first 
time,  in  this  court. 

It  is  next  objected  that  the  court  erred  in  refusing  to  give 
a  portion  of  the  instructions  asked  by  appellant.  The  court 
below  properly  refused  these  instructions,  because  they  were 
argumentative.  They  announced  no  rule  of  law  governing 
the  case,  and  only  group  together  a  portion  of  the  facts  in  the 
case,  and  inform  the  j  ury  what  their  verdict  should  be  if  they 
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believe  these  facts  to  have  been  proved.  The  instructions  in 
the  form  they  were  asked,  were  objectionable,  and  well  cal- 
culated to  mislead  the  jury,  by  presenting  a  part  of  the  case 
for  their  consideration,  and  giving  undue  prominence  to  por- 
tions of  evidence.  Those  given  presented  the  case  fully  and 
fairly  to  the  jury,  and  we  do  not  see  that  they  could  have  been 
aided  in  arriving  at  the  truth  by  giving  those  that  were  refused. 
It  is,  lastly,  insisted,  that  the  evidence  does  not  sustain  the 
finding  of  the  jury.  As  is  always  true  when  the  question  of 
the  identity  of.  property  is  involved,  there  is  a  conflict  in  the 
evidence.  But  when  it  is  all  considered,  we  must  hold  that  it 
supports  the  verdict.  After  three  juries  have  successively 
found  the  same  way,  we  should  hesitate  to  disturb  their  find- 
ing, unless  it  was  palpably  against  the  evidence.  We  do  not 
find  that  to  be  the  case  on  this  record,  and  the  judgment  of 
the  court  below  must  be  affirmed. 

Judgment  affirmed. 


John  A.  Peck,  who  sues  for  the  use  of 

George  M.  Deland, 

v. 

Leonard  Brewer  et  al. 

1.  Contracts — construction  of  a  particular  contract.  Where  B,  under  an 
agreement  with  P,  received  the  use  and  possession  of  a  certain  number  of  sheep, 
for  a  specific  time,  at  an  agreed  price,  and  stipulates  therein,  among  other 
things,  that  at  the  expiration  of  the  time  he  would  return  to  P,  "in  good  mar- 
ketable condition,"  the  same  number  of  the  same  breed  of  sheep,  which  he  had 
received,  together  with  the  increase  thereof,  or  the  increase  of  the  same  animals 
left  with  him,  and  the  sheep  so  delivered  to  B,  under  the  contract,  were,  after 
their  receipt  by  him,  found  to  be  diseased:  Held,  the  true  construction  of  this 
agreement,  as  to  kind  of  sheep  to  be  re-delivered,  is,  that  the  sheep  returned  by 


1868.]  Peck  v.  Brewer  et  al.  55 

Syllabus.     Opinion  of  the  Court. 

B,  shall  be  as  "good  and  marketable"  as  can  reasonably  be  expected,  the  ani- 
mals being  diseased. 

2.  Same  —  wlien  may  be  affirmed  or  rescinded,  after  a  discovej'y  of  /rated,  and 
damages  arising  from  the  fraud  recovered  by  separate  action  or  recouped.  And  in 
such  case,  when  the  contract  had  been  partially  executed,  "before  B  discovered 
the  fraud  which  had  been  practiced  upon  him,  by  delivering  to  him  diseased 
sheep,  he  had  the  option  either  to  affirm  or  rescind  the  contract,  reserving  his 
claim  for  damages  arising  from  such  fraud,  either  by  a  separate  action,  or  claim- 
ing them  by  way  of  recoupment,  if  sued  upon  the  contract. 

3.  Recoupment  —  when  allowed.  The  established  doctrine  is,  that  recoupment 
will  be  allowed  whenever  an  action  for  damages,  arising  out  of  the  subject 
matter  of  the  suit,  can  be  sustained,  and  thus  avoid  circuity  of  action.  Courts 
will  favor  recoupment,  rather  than  drive  a  party  to  a  separate  action. 

4.  Former  decisions.  Stow  v.  Yarwood,  14  111.  424;  Brigham  v.  Hawley,  17 
ib.  38  ;  Sclmchmann  v.  Knoebel,  2*7  ib.  178  ;  Sanger  v.  Flncher,  28  ib.  347  ;  Bates 
v.  Courtwrightet  al.,  36  ib.  518  ;  Zunnr.  Gage,  37  ib.  19,  and  Wright  v.  Lattin 
et  al.,  38  ib.  293,  cited  in  support  of  this  doctrine. 

5.  Jury  —  affidavit  of  juror  can  not  be  heard  to  impeach,  but  may  be  to  sustain 
verdict.  The  rule  is  well  settled,  that  the  affidavit  of  a  juror  can  not  be  heard  to 
impeach  their  verdict,  but  can  be  to  sustain  it 

Appeal  from  the  Circuit  Court  of  Lee  county ;  the  Hon. 
W.  W.  Heaton,  Judge,  presiding. 

The  opinion  states  the  case. 

Messrs.  Goodwin  &  "Williams,  for  the  appellant. 

Messrs.  Barge  &  Heaton,  for  the  appellees. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  covenant,  brought  in  the  Lee  Circuit 
Court,  by  John  A.  Peck,  for  the  use  of  George  M.  Deland, 
against  Leonard  Brewer,  Horace  Preston  and  George  E".  Hano- 
ver, on  certain  articles  of  agreement  under  seal. 

By  the  articles,  Peck  covenanted  and  agreed  to  give  Brewer 
the  use  and  possession  of  six  hundred  and  eighteen  head  of 
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sheep  hree  \;.'.--  Brewer  covenanted  that  be  would 
,  n,v  to  Peek,  or  his  legal  representative,  ob  the  first  daj  of 
ad  v -\  eryyear,  ee years  From  the  -..  i  lie  agree- 
ment, two  and  one-half  pounds  ofv  ool  for  each  ami  on  on  sheep 
let":  ssess  g  Peek,  ..  od  merchantable  condition, 
D  \  .  and  if  not  called  for  at  that  time,  Brewer  was  to 
keep  the  fteeees,  subject  to  the  order  of  Peck,  or  His  lawful 

representative)  in  the  same  §     stable  condition,  until 

the     -  v  .  sxt     that  the  wool  should 

be  the  fleeces  the  same  si  aep  ..  ?en  into  Brewers  pos- 
sess .  )  Peck,  the  fleeces  of  the  increase  of  those  sheep; 
that  at  the     \  hree  years 

verto  Peck,  or  his  lawful  rep- 
rest  ..       go       marketable   -  ..  six  hundred  and 
eighth         the  same      ...       sheep,  and  the  increase  of 
sai   -.               .  same  sheep,  .••.•  ^f  the  inereaso  ot*  the  same  so 
lefl  ^  ith  Brev  sr  bj  P<  -  k 

'/  i  re  n  ere  three  i  ounts  In  tl  b   1<  ciai  t     a,  to  *  h  ch  the 

i3 s]   saded  sixty-nine  pleas,  te  nearly  . :  which, 

exeej  :    the  ,  sixtieth        Is  i     second  pleas,   a 

demurrer   was  susta    -  L,  and  leave  given  bo   defendants  fo 

pleas,  wl        was       ne  by  tiling  five 

gas,  >-  that  issues  ol  were  made  up  on  eight 

pleas      B        les         -    ses  pleadings,  but   we  can 

I  expressing  our  disapprobation  of  such  unparalleled 

ixit  -       ag  no  good  purpose  but  tc  accumu- 

latt  .   -  s,         when  the  whole  merits  of  the  d    .    se 

.in    three  or  brief   pleas,      C 

contest    about  the    fleeces,   but    only    about 
ol  the  number  of  s  and  their  condition  when 

wed      Che   U  fens*  san  I  e  well  ond<  rstood 
wra  :  the  live  pleas  last  filed,  the 

third  of  which  is  as  follows:  T  agreement 

I  thesJ  "..  the  pla  lis*      and  fraud* 

tly  repn  3  ares 


:ase;  that  the  sheep  wet 
with  a  ate,  called  the  foot  rot;  that 

Breweri  stations  of  the  plaintiff,  and  by 

receive  the  iheepfrc  astound,  health. 

weruse';  ;ep 

and  ,f  the  Hun  he 

■,  to   Deland,  then  the  lawful  rej 
plaintiff,  nix  hundred  / 

;      j  marketable  conditio 
f  the  said  disease,  and  has  ever  since  been  ready 
r  them. 
In  look.  the  volume of  cause,  we 

are  issues  presented  by  ndants  in  tl 

several  pleas,  were  fully  sustained.    It  is  true,  then 

.  as  there  will  be  in  all  eases  of  this 
nature.     The  jury  have  endeavoi 

have,  as  we  think,  justly  found  the  weight  in  favor  of  the 
we  deem  it  amply  sufficient  to  sustain  the 
verdict 

ee  tending  to  show  that  these  sheep,  or  some 

a,  had  the  Ohio,  whence  they  carne,  and  that 

k  knew  it,  and,  also,  knew  it  at  the  time  he  delivered  them 

Brewer,  under  the  agreement.    It  is  in  proof,  while  the 

aged  in  making  the  contract,  Brewer  directed 

Peck's  ail  :je  or  more  lame  sheep,  and  on  enquir 

of  Peck,  the  cause  of  the  lameness,  he  gave  for  answer,  that 

they  got  hurt  on  the  cars  while  bringing  them  out  to  this 

Sta*  :".  that  soon  after  Brewer  received  the 

sheep,  the  disease  spread  through  the  flock,  which  Brewer  in 

vain  attempted,  by  the  use  of  well  recognized  remedie- 

arrest ;  it  is  further  proved,  that  during  all  the  time  Brewer 

had  the  sheep  he  used  all  proper  care  and  diligence  toward 

thern,  supplying  them  with  proper  and  sufficient  food  and 

shelter,  and  that  at  the  close  of  the  engagement,  he  tendered 
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to  Deland,  the  lawful  representative  of  Peck,  the  stipulated 
number  of  the  same  sheep,  and  the  increase  thereof,  left 
by  Peck,  and  in  good  marketable  condition,  except  the  foot 
rot,  and  the  consequences  and  effects  of  that  disease,  which 
Deland  refused  to  receive.  By  the  terms  of  the  contract, 
Brewer  was  not  required  to  deliver  the  best  sheep  in  the  flock, 
but  only  good  sheep,  in  marketable  condition,  and  of  the  same 
flock  received  of  Peck.  Where,  then,  it  is  proved  a  con- 
tagious disease  was  in  the  flock  when  Brewer  received  it, 
which  he  had  striven  to  conquer,  but  failed,  it  would  be 
unreasonable  to  contend  that  his  contract  obliged  him  to  re-de- 
liver sound  and  healthy  sheep.  The  true  spirit  and  meaning 
of  the  contract,  the  fact  of  disease  being  afterwards  discov- 
ered, is,  that  the  sheep  to  be  re-delivered  should  be  as  good  and 
marketable  as  could  reasonably  be  expected,  having  that  dis- 
ease among  them. 

It  is  urged  by  appellant,  that  it  was  the  duty  of  Brewer  to 
have  rescinded  the  contract,  or  offered  to  do  so,  when  he  dis- 
covered the  foot  rot  was  among  them.  Had  he  rescinded,  he 
would  have  been  required  to  have  returned  the  sheep  to  Peck, 
which  would  not  have  been  so  easily  done,  as  Peck  resided  in 
a  distant  State.  A  mere  notice  to  Peck  might  not  have 
availed,  and  there  was  no  obligation  on  Brewer  to  give  that 
notice. 

But  what  were  Brewer's  legal  rights  under  such  circum- 
stances ? 

It  is  claimed  by  appellants,  if  there  was  fraud  on  Peck's 
part,  in  delivering  diseased  sheep  to  Brewer,  when  discovered 
by  Brewer,  he  should  have  rescinded  so  soon  as  circumstances 
would  permit,  on  discovery  of  the  fraud,  and  should  not  have 
gone  on  with  the  contract  after  the  discovery,  and  thus 
increase  the  injury  and  damage  to  Peck,  by  a  continuance  of 
the  contract,  unless  he  was  willing  to  stand  by  the  contract  as 
made,  and  waive  all  right  to  claim  damages  on  account  of  the 
fraud  after  it  was  discovered.     He  insists  that  Brewer,  by 
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keeping  the  sheep,  elected  to  affirm  the  contract,  and  agreed 
from  thenceforth  to  take  it  with  all  its  burdens  as  well  as 
advantages,  and  from  the  time  of  the  discovered  fraud  he  is 
estopped  from  setting  up  damages  by  way  of  recoupment. 

Entertaining  these  views,  appellant  questions  the  fifteenth 
instruction  given  for  defendants,  which  was  as  follows  : 

"The  jury  are  further  instructed  that  the  defendants  have 
a  right  to  set  up  fraud  as  a  defense  in  this  case,  without 
rescinding  or  offering  to  rescind  the  contract,"  to  which  the 
court  added,  "  but  if  he  do  so,  he  must  show  that  he  had 
come  as  near  to  a  fulfillment  of  the  contract  as  was  possible, 
after  using  reasonable  care  and  diligence,  by  electing  to  exe- 
cute the  contract ;  instead  of  rescinding  it  as  he  had  a  right, 
he  assumed  to  execute  it  as  fully  as  possible,  with  reasonable 
care  and  diligence,  having,  also,  the  right  to  recoup  or  recover 
in  damages  for  any  extra  care  made  necessary  by  such  fraud." 

Appellant  has  cited  some  cases  supposed  to  support  the 
views  he  has  presented,  one  of  which,  The  Saratoga  and 
Schenectady  Railroad  Co.  v.  Row  dh  Treadway,  24  Wendell 
74,  does  not  seem  to  bear  on  this  case.  That  was  a  contract 
for  the  transportation  of  coke,  from  New  York  city  to  Sche- 
nectady, at  one  dollar  and  fifty  cents  per  chaldron,  which 
included  the  expense  of  transferring  the  coke  from  the  cellars 
of  the  store  in  New  York  to  the  boat,  and  unloading  it  at  Sche- 
nectady. A  boat  load  of  the  coke  arrived  at  Schenectady,  which 
Row,  the  captain  of  the  boat,  refused  to  deliver  to  the  railroad 
company,  except  upon  the  payment  of  charges  greatly  beyond 
the  contract  price.  The  plaintiffs  offered  to  pay  the  contract 
price,  and  demanded  the  coke,  which  was  refused  and  replevin 
brought.  The  defense  set  up  was,  that  the  cellar  was  further 
from  the  water  than  had  been  represented  at  the  time  the 
contract  was  made,  in  consequence  of  which  the  whole  of  the 
coke  was  not  shipped,  the  boat  being  obliged  to  leave  before 
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all  could  be  got  aboard.  The  defendants  insisted  that  the  true 
location  of  the  coke  had  been  misrepresented,  and  this  had 
prevented  a  full  compliance  with  the  contract.  The  judge 
left  the  matter  to  the  jury,  as  a  question  of  fraud,  and  they 
found  for  the  defendants. 

On  a  motion  for  a  new  trial,  the  Supreme  Court  said,  if 
the  alleged  misrepresentation  had  related  to  some  other  mat- 
ter than  the  location  of  the  coke,  and  the  truth  had  not  been 
discovered  until  after  the  performance  of  the  contract  had 
been  commenced,  a  different  question  would  have  been  pre- 
sented. But  when  a  party  has  discovered  what  he  deems 
a  fraud,  before  he  has  entered  upon  the  performance,  he  must 
then  decide  whether  he  will  stop  short,  or  go  on  with  the 
contract.  He  can  not  say  this  is  a  good  contract,  for  the  pur- 
pose of  authorizing  me  to  do  the  work,  but  it  does  not  bind 
me  in  relation  to  the  rate  of  compensation.  By  going  on, 
Teall  &  Co.  affirmed  the  contract,  and  they  and  their  agents 
are  bound  by  it. 

The  obvious  difference  between  that  case  and  this,  is,  that 
Brewer  did  not  discover  the  fraud  until  after  he  had  entered 
upon  the  performance  of  the  contract,  and  he  did  not  know 
but  that  he  might  conquer  the  disease,  or  that  it  would  spread 
through  the  flock. 

The  case  of  Selway  v.  Fogg,  5  Mees.  &  Wels.  83,  was  a 
special  contract  to  remove  a  pile  of  rubbish,  for  fifteen  pounds, 
which  the  party  paid.  He  was  then  sued  for  five  pounds 
additional,  on  the  pretence  that  the  pile  was  deeper  than  he 
had  represented  it  to  be.  The  plaintiff  was  nonsuited,  on  the 
ground  that  he  had  full  knowledge  of  all  that  constituted  the 
fraud  in  the  case  either  before  or  during  the  work,  and,  as 
soon  as  he  knew  it,  he  should  have  discontinued  the  work,  and 
repudiated  the  contract.,  or  he  must  be  bound  by  its  terms. 

The  case  of  Campbell  v.  Fleming,  1  Adolphus  &  Ellis,  40, 
was  a  sale  of  stocks,  and  it  was  held,  if  a  party  be  induced  to 
purchase  stocks  by  fraudulent  misrepresentations  of  the  seller 
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respecting  it,  and,  after  discovering  the  fraud,  continues  to 
deal  with  the  article  as  his  own,  he  cannot  recover  back  the 
money  from  the  seller. 

Many  other  like  cases  may,  no  doubt,  be  found  in  the  books, 
but,  though  analagous  in  principle  to  the  case  under  conside- 
ration, are  not  the  same,  the  subject  matter^  purposes  and 
objects  being  wholly  dissimilar.  Here  is  no  attempt  to 
recover  back  anything  on  the  ground  of  after  discovered  fraud, 
but  such  fraud  is  attempted  to  be  set  up  as  a  reason  why  the 
contract  was  no  better  kept  than  it  was,  and  the  contract  itself 
was  not  wholly  executory  when  the  fraud  was  discovered. 
In  the  case  cited  from  24  Wend,  supra,  it  was. 

Another  class  of  cases  has  been  referred  to  by  appellees' 
counsel,  where,  in  contracts  not  wholly  executory,  but  in  part 
performed  before  the  discovery  of  the  fraud,  the  party  alleg- 
ing the  fraud  has  the  election  either  to  rescind  the  contract, 
or  to  affirm  it  and  rely  upon  his  action  for  damages  for  the 
fraud,  or  claim  the  same  by  way  of  recoupment.  Such  is 
the  case  of  Horine  v.  Sibley  et  at.,  36  Maine  350,  which  was 
an  action  of  covenant  broken,  arising  out  of  a  lease  under  seal. 
In  this  case,  it  was  held  that  the  rights  of  a  party  who  has 
been  defrauded  in  making  a  contract  are,  on  the  discovery  of 
the  fraud,  within  a  reasonable  time,  to  rescind  the  contract 
and  restore  the  parties  to  their  former  condition,  or  to  affirm 
the  contract  and  claim  compensation  in  damages  for  the  injury 
sustained  by  reason  of  the  fraud. 

A  strong  case  cited  by  appellees  on  this  point,  is  that  of 
Whitney  v.  Allaire,  1  Comstock  305,  which  was  an  action  of 
covenant  for  rent.  The  defence  was,  a  fraudulent  misrepre- 
sentation of  the  extent  of  the  demised  premises.  The  judge 
at  nisi  prius  charged  the  jury,  that,  although  the  defendant, 
after  the  discovery  of  the  plaintiff's  interest  in  the  wharf  in 
question,  had  entered  into  the  possession  thereof,  and  enjoyed 
the  use  of  it  for  the  term  specified,  without  rescinding,  or 
offering  to  rescind  the  contract,  yet  he  had  a  right  to   set  up 
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any  fraudulent  representations  or  concealment  of  the  plaintiff 
in  respect  to  the  contract,  in  bar  of  his  claim  for  the  rent,  or 
in  reduction  of  the  amount  of  such  claim. 

This  charge  was  approved  by  the  court  of  appeals,  and  they 
say,  "  if  the  agreement  was  executory,  it  would  not  change  the 
right  of  the  parties.  It  is  conceded  if  the  contract  had  been 
partly  executed,  even  in  the  most  trifling  particular,  the 
defendant  would  have  the  right  to  rescind  and  bring  his  action 
for  the  deceit,  or  affirm  the  contract  and  have  his  remedy  by 
way  of  recoupment,  when  sued  for  the  rent.  Why  should  he 
not  have  the  same  remedies  when  the  contract  is  executory  ? 
In  neither  case,  according  to  the  assumption  of  the  plaintiff, 
could  there  be  a  contract  until  ratified  with  a  knowledge  of 
the  fraud.  And  if  an  adoption,  under  such  circumstances, 
of  the  agreement,  is  an  abandonment  by  the  person  defrauded, 
of  his  claim  to  damages  for  the  deceit  in  the  one  case,  it  must 
be  in  both.  In  neither  will  the  repudiation  of  the  contract 
alone  relieve  the  party  defrauded  from  his  responsibility,  and 
restore  him  to  his  rights  as  they  existed  prior  to  the  agree- 
ment. No  such  distinction  is  recognized  by  the  authorities. 
It  is  true,  if  a  party  affirms  a  contract  with  a  knowledge  of 
the  fraud,  he  affirms  it  wholly,  and  this,  whether  it  is  execu- 
tory or  partially  executed.  But  in  neither  case  does  he  affirm 
it  as  a  contract  made  in  good  faith.  He  consents  to  be  bound 
by  the  provisions  of  the  agreement,  but  does  not  thereby 
release  or  waive  Iiis  claim  for  damages  arising  from  a  fraud 
collateral  to  the  agreement." 

In  this  case,  the  contract  was  partially  executed  by  Brewer 
before  he  discovered  the  fraud  which  had  been  practiced.  He 
was  then  in  a  position  to  elect  the  course  he  would  take,  and 
in  this  his  own  interest  was  his  only  guide.  If  he  decided  he 
could  make  more  by  affirming  the  contract  than  he  could  by 
rescinding,  he  had  the  right  so  to  do,  reserving  his  claim  for 
damages,  arising  from  the  fraud,  either  by  a  separate  action, 
or  claiming  them  by  way  of  recoupment  if  sued  upon  the 
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contract.  This  course  he  has  pursued,  and  it  is  the  doctrine  of 
this,  and  other  courts,  that  recoupment  will  be  allowed  when- 
ever an  action  for  damages  can  be  sustained,  and  thus  avoid 
circuity  of  action,  and  courts  will  favor  recoupment  rather 
than  drive  a  party  to  a  separate  action.  Numerous  cases  are 
cited  by  appellee  recognizing  this  doctrine.  Stow  v.  Yar- 
wood,  14  111.  424 ;  Brigham  v.  Ilaioley,  IT  ib.  38  ;  Schuchmann 
v.  Knoebel,  27  ib.  178  ;  Sanger  v.  Fincher,  28  ib.  347 ;  Bates 
v.  Courtwright  et  al.,  36  ib.  518  ;  Lunn  v.  Gage,  37  ib.  19 ; 
Wright  v.  Lattin  et  al,  38  ib.  293. 

The  doctrine  in  2  Pars,  on  Con.  780,  782,  does  not  militate 
against  that  of  the  cases  cited.  That  learned  author  holds, 
and  such  is  the  scope  of  all  the  authorities,  that  when  a  party 
has  the  right  to  rescind  a  contract  on  the  ground  of  fraud,  and 
elects  so  to  do,  he  must  do  it  at  once,  upon  his  discovery  of 
the  fraud ;  and  he  further  says,  if  a  party  seeks  to  set  aside  a 
contract  entirely  on  the  ground  of  fraud,  he  must  either  wait 
until  sued  upon  the  contract  and  then  interpose  this  defence 
at  law,  or,  by  his  bill  in  equity,  seek  for  an  injunction,  or 
other  proper  remedy,    p.  782. 

We  have  examined  the  instructions  given  in  the  cause,  and 
find  them  unobjectionable.  They  plainly  and  fully  state  the 
law  of  the  case  to  the  jury. 

The  remaining  point  is,  the  refusal  of  the  court  to  receive 
the  affidavit  of  the  juror,  McKinney,  to  prove  misconduct  of 
the  jury,  and,  at  the  same  time,  receiving  the  affidavits  of 
other  jurors  to  disprove  the  same.  On  this  point  there  was 
no  error  in  the  ruling  of  the  court.  So  far  back  as  the  case 
of  Forrester  et  al.  v.  Guard  et  al.,  Breese  74,  decided  in  1823, 
the  doctrine  was  held  that  the  affidavits  of  jurors  cannot  be 
heard  to  impeach  their  verdict,  but  they  can  be  to  sustain  the 
same.  Smith  v.  Fames,  3  Scam.  76 ;  Martin  et  al.  v.  Fhren- 
fels,  24  111.  187. 

There  have  been  two  trials  of  this  cause,  each  of  them 
resulting  in  a  verdict  for  the  defendant  on  the  facts  proved. 
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"We  are  satisfied  the  facts  sustain  the  verdict,  and  finding  no 
error  in  law,  we  must  affirm  the  judgment. 

Judgment  affirmed. 


Charles  H.  Hapgood  et  al. 


Cornelius  Cornwell  et  al. 

1.  Partnership — when  one  partner  sells  his  entire  interest  to  his  co-partner — pur- 
chaser may  use  the  property  to  pay  his  individual  debts.  When  one  partner  sells 
his  entire  interest  in  the  firm  to  his  co-partner,  the  purchasing  partner  may 
appropriate  the  property  to  the  payment  of  his  individual  debts,  discharged  of 
any  claim  or  equity  of  the  partnership  creditors. 

2.  Nor  will  it  invalidate  the  transaction,  that  such  purchase  was  made 
with  the  express  intention  of  turning  over  the  property  to  the  creditor  of  the 
purchasing  partner,  in  payment  of  an  individual  debt. 

3.  The  partners  are  the  owners  of  the  property,  free  from  any  lien  of 
fheir  creditors,  which  can  only  attach  through  the  partners,  and  they  have  a  legal 
right,  either  by  purchase  or  otherwise,  to  surrender  partnership  property  in  pay- 
ment of  the  demand  of  an  individual  creditor. 

4.  Former  decision.  These  principles  are  fully  recognized  in  the  case  of 
Ladd  v.  Grisivold,  4  Gilm.  36. 

5.  Partnership — iffect  of  agreement  by  purchasing  partner  that  he  will  pay  the 
firm  debts.  And  in  such  case,  a  promise  made  by  the  purchasing  partner  that  he 
will  pay  the  firm  debts,  creates  only  a  personal  obligation,  and  not  a  lien  on  the 
partnership  effects,  which  may  still  be  used  by  him  in  payment  of  his  individual 
debts,  and  when  so  applied,  the  individual  creditor  taking  them  without  notice 
of  any  such  promise,  stands  in  the  position  of  a  purchaser  for  a  valuable 
consideration,  and  holds  the  property,  discharged  of  all  lien  on  the  part  of  the 
firm  creditors. 


Appeal  from  the  Superior  Court  of  Chicago ;   the  Hon. 
John  A.  Jameson,  Judge,  presiding. 
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The  opinion  states  the  case. 

Mr.  George  Payson,  for  the  appellants. 

Messrs.  Jones  &  Gardner,  for  the  appellees. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

Amory  Bigelow,  Gilbert  F.  Bigelow,  and  David  Burr,  were 
partners  in  business  in  Chicago.  Hapgood,  the  appellant,  as 
trustee  for  Amory  Bigelow's  wife,  had  loaned  to  him  a  conside- 
rable sum  of  money,  which  had  come  to  her  from  her  grand- 
father. Fearing  that  the  money  was  in  peril,  he  urged  Bige- 
low  to  secure  it,  and  suggested  to  him  to  buy  out  his  partners 
and  turn  over  to  him  the  stock.  Bigelow  did  this,  whereupon 
the  appellees,  who  were  creditors  of  the  firm,  and  had 
obtained  a  judgment,  brought  a  bill  in  chancery  against  Hap- 
good and  the  members  of  the  firm,  and  the  court  decreed  the 
payment  of  their  judgment  by  Hapgood.  From  this  decree 
he  appealed. 

The  first  question  in  this  case  is,  was  Hapgood  practicing  a 
fraud  or  a  wrong  upon  the  creditors  of  the  firm,  by  suggesting 
that  Amory  Bigelow  should  buy  the  interest  of  his  partners 
and  secure  the  debt  to  him  with  the  firm  assets.  It  would 
undoubtedly  have  been  a  wrong,  if  the  law  recognized  the 
firm  creditors  as  having  a  superior  equity  to  that  of  individual 
creditors,  for  payment  from  the  partnership  assets.  But  it 
does  not.  It  recognizes  the  members  of  the  partnership  as 
having  a  superior  lien  on  the  partnership  property  for  the  pay- 
ment of  the  firm  debts  and  allows  the  creditors  to  avail  them- 
selves of  this  lien,  to  the  exclusion  of  individual  creditors, 
where  it  has  not  been  surrendered  by  the  partners.  But  it  is 
the  equitable  lien  of  the  partners  that  is  worked  out  for  the 
benefit  of  the  creditors,  and  not  a  lien  inhering  in  the  credi- 
tors themselves.  Thus,  if  all  the  members  of  a  firm  agree  to 
9— 48th  III. 
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the  appropriation  of  firm  property  in  payment  of  an  individ- 
ual debt,  due  from  one  of  the  members,  the  creditor  would 
take  the  property  discharged  of  any  claim  or  equity  of  the 
partnership  creditors,  and  this,  because  the  members  of  the  firm 
have  expressly  parted  with  their  lien,  and  the  creditors  have 
none  except  through  the  partners.  .The  same  result  follows 
from  a  sale  to  one  partner  by  the  others.  The  purchasing 
partner  may  use  the  goods  in  payment  of  the  partnership  or 
of  his  individual  debts,  as  he  may  prefer,  and  it  cannot  invali- 
date the  transaction  that  the  purchase  is  made  with  the  express 
intention  of  turning  over  the  goods  to  the  creditor  of  the  pur- 
chasing partner.  If  that  can  be  done  directly  with  the  con- 
sent of  all  the  partners,  it  can  certainly  be  done  through  the 
indirect  medium  of  a  sale  to  one  of  them.  It  also  necessarily 
follows,  if  the  law  holds  such  a  transaction  legal,  and  acknow- 
ledges no  inherent  claim  to  priority  on  the  part  of  firm  cred- 
itors, that  an  individual  creditor  is  guilty  of  neither  wrong 
nor  fraud  in  requesting  his  debtor  to  procure  the  consent  of 
his  co-partners,  either  by  purchase  or  otherwise,  to  a  surrender 
of  partnership  property  in  payment  of  the  individual  debt. 
These  principles  were  fully  recognized  by  this  court  in  Zadd 
v.  Griswold,  4  Gilm.  36,  and  are  the  settled  law.  The  part- 
ners are  the  owners  of  the  goods,  free  from  any  lien  on  the 
part  of  their  creditors,  and  if  they  choose  to  let  one  member 
use  them  in  payment  of  his  individual  debt,  they  have  a  legal 
right  to  do  so,  and  the  individual  creditor  has  a  legal  right  to 
receive  payment  in  that  mode. 

It  is,  however,  urged,  in  behalf  of  appellees,  that  in  the 
case  at  bar,  Amory  Bigelow,  when  he  purchased  from  his  part- 
ners, agreed  with  them  to  pay  the  partnership  debts,  and  that 
they  thereby  retained  their  lien  on  the  partnership  effects  for 
the  payment  of  partnership  debts.  The  proof  is,  that  Bigelow, 
when  he  purchased,  refused  to  assume  the  debts,  but  promised 
to  do  the  best  he  could  with  the  assets,  and  did,  in  fact,  settle, 
by  compounding,  with  a  part  of  the  firm  creditors.     What 
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would  have  been  the  effect  of  this  promise  of  Bigelow,  if 
Hapgood  had  been  cognizant  of  it,  we  do  not  find  it  necessary 
to  decide.  In  Rankin  v  Jones,  2  Jones'  Eq.  Rep.  (N.C.)  169, 
it  is  held,  that  a  promise  by  the  purchasing  partner  to  pay  the 
firm  debts,  creates  only  a  personal  obligation,  and  not  a  lien, 
and  does  not  prevent  such  partner  from  using  the  goods  in 
payment  of  his  individual  debts.  See  also  Ex  parte  Muffin,  6 
Vesey  jr.,  119.  In  Wildes  v.  Chapman,  4  Edw.  C.  R.  669, 
cited  by  counsel  for  appellees,  the  property  was  assigned  by 
one  partner  to  the  other,  expressly  in  trust  to  pay  the  partner- 
ship debts,  and  it  was  held  this  trust  could  be  enforced  by  the 
partnership  creditors,  as  it  clearly  could,  but  certainly  only 
against  persons  taking  the  property  with  notice  of  the  trust. 

In  the  case  at  bar,  Hapgood  did  not  merely  take  the  goods 
in  satisfaction  of  the  debt  due  to  him,  but  he  gave  his  notes 
for  over  ten  thousand  dollars,  which  were  negotiated  by 
Amory  Bigelow,  and  both  he  and  Bigelow  testify  he  had  no 
notice  of  any  undertaking  on  the  part  of  Bigelow,  when  he 
bought  from  his  partners,  to  pay  the  debts,  if  such  was  the 
understanding.  We  see,  then,  no  ground  on  which  Hapgood 
can  be  required  to  surrender  these  goods  to  the  creditors  of 
the  firm,  or  to  account  for  their  proceeds.  He  stands  in  the 
position  of  a  purchaser  for  a  valuable  consideration,  and  with- 
out notice  of  any  facts  which  would  raise  a  superior  equity  on 
the  part  of  the  appellees.  So  far  as  this  record  discloses,  he 
dealt  with  Amory  Bigelow  simply  as  the  purchaser  from  his 
co-partners,  without  any  agreement  to  apply  the  goods  in  pay- 
ment of  the  firm  debts.  So  far  as  he  knew,  Bigelow  had 
become  the  sole  owner  of  the  goods,  unencumbered  by  any 
trust,  and  Hapgood  had  the  right  to  buy  the  goods  from  him, 
or  take  them  in  payment  of  a  debt. 

It  is  true,  the  case  has  at  first  sight  a  bad  complexion,  from 
the  fact  that  Amory  Bigelow,  in  turning  out  these  goods  to 
Hapgood,  was  paying  a  debt  to  the  trustee  of  his  own  wife ; 
but  this  should  not  prevent  us  froin  dispassionately  weighing 
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the  actual  facts,  independently  of  this  relationship.  The  fact 
that  Bigelow's  wife  might  be  benefited,  did  not  impair  his 
right  to  pay  or  secure  the  debt  due  to  her  trustee.  It  is  not 
pretended  the  debt  was  not  honestly  due,  and  when  the  entire 
transaction  is  sifted,  we  only  find  that  Amory  Bigelow  bought 
the  interest  of  his  partners  in  the  partnership  assets,  and  then 
appropriated  them  to  the  payment  of  his  individual  debt. 
This  he  had  the  right  to  do,  and  the  fact  that  he  bought  the 
goods  with  this  intent,  and  that  Hapgood  was  cognizant  of  it, 
did  not  render  the  transaction  illegal,  or  preserve  the  lien  of 
the  retiring  partners  upon  the  partnership  effects,  for  the  pay- 
ment of  partnership  debts. 

Decree  reversed. 


Stephen  Hassett 


William  S.  Johnson. 

1.  Instructions — should  be  based  upon  the  evidence.  Instructions  should  be 
based  upon  the  evidence  before  the  jury,  and  where  they  are  not  it  is  error,  for 
which  a  judgment  will  be  reversed,  if  it  is  probable  they  have  misled  the  jury 
in  finding  their  verdict. 

2.  Same — should  not  assume  facts.  An  instruction  should  not  assume  facts  as 
proven, — that  is  for  the  jury  to  determine. 

3.  Forcible  entry  and  detainer — of  the  character  of  possession  required.  In 
an  action  of  forcible  entry  and  detainer,  it  appeared  that  some  ten  years  previous 
to  the  alleged  entry  of  the  defendant,  the  plaintiff  had  placed  a  fence  around  the 
lot  in  controversy,  but  that  within  six  or  seven  years  thereafter,  all  the  fence  had 
been  removed  by  unknown  persons,  except  the  short  stumps  of  two  or  three  of 
the  posts,  and  three  or  four  years  after  the  premises  were  reduced  to  that  condi- 
tion, the  alleged  forcible  entry  was  made.  It  was  held,  that  while  the  facts  would 
show  a  previous  possession  in  the  plaintiff,  they  did  not  establish  possession  in 
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him  at  the  time  the  defendant  entered.  By  allowing  the  fence  to  be  removed, 
without  repairing  or  keeping  it  up,  the  plaintiff  showed  an  abandonment  of  the 
possession  as  strongly  as  he  did  a  retention  thereof. 

4.  But  the  plaintiff  might  show  an  actual  possession,  -  without  the  lot  being 
enclosed  with  a  fence  ;  as,  if  another  person,  by  his  permission,  was  using  the 
ground  at  the  time  of  the  alleged  unlawful  entry,  in  piling  wood  and  lumber  upon 
it,  in  such  manner  as  would  naturally  apprise  the  public  that  he  was  in  the  actual, 
clear  and  visible  possession  thereof,  this  would  be  the  possession  of  the  plaintiff, 
and  would  entitle  him  to  maintain  the  action. 

5.  The  legal  title  or  fee  draws  to  it  the  legal  possession  of  land,  but  where  a 
pedis  possessio  is  relied  upon,  it  must  be  open,  exclusive  and  public.  The  acts  in 
reference  thereto  must  indicate  by  whom  they  were  performed,  and  must  be  such 
as  men  usually  employ  in  the  enjoyment  of  property,  and  they  should  be  contin- 
uous, not  merely  occasional. 

Appeal  from  the  Superior  Court  of  Chicago ;  the  Hon. 
John  A.  Jameson,  Judge,  presiding. 

The  facts  in  this  case  are  fully  presented  in  the  opinion. 

Messrs.  Gookins  &  Kobeets,  and  Mr.  John  Borden,  for  the 
appellant. 

Messrs.  Scammon,  McCagg  &  Fuller,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  forcible  entry  and  detainer,  brought 
by  appellee,  before  a  justice  of  the  peace  of  Cook  county, 
against  appellant  to  recover  a  parcel  of  ground  in  the  city  of 
Chicago,  fronting  east,  near  300  feet  on  Halstead  street,  and 
extending  about  half  a  block  towards  Green  street.  It  appears 
that  appellee  married  a  daughter  of  Justin  Butterfield  as 
early  as  the  year  1850,  and  that  the  property  in  question  was 
claimed  by  Butterfield  in  his  life  time.  That  in  the  year  1856, 
several  persons  had  intruded  upon  the  property,  and  were 
occupying  inferior  buildings,  or  "  shanties."   Appellee  removed 
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these  persons  and  "  shanties  "  from  the  premises,  and  enclosed 
them  with  a  post  and  board  fence,but  in  the  course  of  six  or  seven 
years,,  the  fence  was  removed  by  "unknown  persons,  a  board  at 
a  time,  until  no  portion  was  remaining  except  the  ends  of  two 
or  three  of  the  posts,  about  a  foot  above  the  ground.  It  appears 
that  Mauft's  had  an  old  sleigh  and  a  small  amount  of  cord  wood 
on  it  at  the  time  when  appellant  removed  a  house  upon  it,  and 
placed  a  tenant  in  the  building,  in  April  or  May,  1866.  It  is 
also  contended  that  one  of  the  Mauffs  had  some  lumber  piled 
upon  the  lot,  and  it  is  insisted  that  the  Mauffs  placed  this  pro- 
perty there  by  the  permission  of  appellee,  while  appellant 
denies  that  it  was  by  such  authority. 

On  the  trial  in  the  court  below,  to  which  the  case  had  been 
removed  by  appeal,  appellee  recovered  a  judgment  for  the 
possession  of  the  premises,  and  the  case  is  brought  to  this 
court,  and  a  reversal  is  asked  on  various  grounds. 

It  is  first  insisted  that  the  court  below  erred  in  giving  instruc- 
tions for  appellee,  and  refusing  instructions  for  appellant. 
The  first  instruction  given  for  appellee,  which  is  relied  upon 
as  being  erroneous,  is  this:, 

"  The  jury  are  instructed,  that  if  they  believe,  from  the  evi- 
dence, the  plaintiff  enclosed  the  premises  with  a  fence,  and  did 
this  with  the  intention  of  taking  possession  of  them,  at  the  time 
stated  by  the  witnesses,  that  he  thus  acquired  an  actual  pos- 
session of  the  premises  ;  and  if  the  jury  further  believe,  from 
the  evidence,  that  the  plaintiff  continued  such  fence  and  thus 
retained  such  possession,  down  to  the  time  that  is  alleged  the 
defendant  unlawfully  entered  upon  said  premises,  then  the 
defendant's  acts,  in  moving  a  house  upon  the  land  and  fencing 
it,  in  the  manner  shown  by  the  evidence,  were  unlawful,  and 
the  jury  will  find  for  the  plaintiff." 

It  appears  from  the  testimony  embodied  in  the  record,  that 
there  was  no  evidence  upon  which  this  instruction  could  be 
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predicated.  It  seems  to  be  satisfactorily  proved,  and  it  is  not 
contested,  that  appellee  did  enclose  the  premises  by  a  fence, 
from  which  it  may  be  inferred  that  his  intention  was  to  reduce 
the  lot  to  possession,  and  the  instruction  is  thus  far  sustained 
by  the  evidence ,  but  the  remaining  portion  of  the  instruction, 
which  informs  the  jury  that  if  they  believe  the  fence  was 
continued  until  appellant  entered  into  possession,  they  should 
find  for  appellee,  has  no  evidence  to  support  it.  Appellee  him- 
self testified  that  the  fence  was  all  removed  except  the  ends  of 
two  or  three  posts,  in  six  or  seven  years,  and  there  is  no  con- 
flict on  this  point,  and  it  appears  that  appellant  did  not  make 
his  entry  upon  the  lot  until  in  the  spring  of  1866,  some  three 
or  four  years  after  the  fence  was  gone.  Hence  the  instruction 
was  not  based  upon  any  evidence  in  the  case.  It  is  a  well 
recognized  rule  of  practice,  that  instructions  should  be  based 
upon  the  evidence  before  the  jury,  and  where  they  are  not  it 
is  error  for  which  a  judgment  will  be  reversed,  if  they  have 
probably  misled  the  jury  in  finding  their  verdict. 

In  this  case,  we  do  not  see  that  the  evidence  in  regard  to 
this  fence  tended  in  the  slightest  degree  to  prove  that  appellee 
was  in  possession  at  the  time  appellant  entered.  It  no  doubt 
proved  a  prior  possession  ;  but  by  suffering  the  fence  to  be 
removed  and  obliterated,  without  repairing  or  keeping  it  up, 
it  tended  at  least  as  strongly  to  prove  an  abandonment  as  it 
did  a  retention  of  the  possession  of  the  premises.  The  instruc- 
tion was,  we  have  no  doubt,  calculated  to  mislead  the  jury  in 
arriving  at  their  verdict,  as  they  must  have  inferred,  from  its 
language,that  the  two  or  three  short  stumps  of  the  posts  remain- 
ing, amounted,  in  the  opinion  of  the  court,  to  a  continuance  of 
the  possession.  The  court  below,  therefore,  erred,  in  giving 
this  instruction. 

It  is  objected  that  the  fourth  instruction  given  for  appellee 
is  erroneous,  in  so  far  as  it  is  based  upon  the  evidence  that  the 
lot  had  been  previously  enclosed  with  the  fence,  by  appellee. 
In  that  instruction,  the  erection  of  the  fence  is  coupled  with 
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the  other  acts  indicating  possession  by  Manns,  and  the  other 
acts  are  rather  made  to  depend  upon  the  premises  having 
been  previously  enclosed.  It  informs  the  jury  that  the  other 
acts,  considered  in  connection  with  the  fact  that  the  lot  had 
been  fenced,  tended  to  prove  possession  at  the  time  appellee 
made  his  entry  upon  the  lot.  This,  by  implication,  said  that 
the  other  acts,  disconnected  from  the  previous  enclosure,  would 
not  prove  possession,  or  at  least  implied  a  doubt  of  the  fact, 
and  we  presume  the  jury  must  have  so  understood  the 
instruction.  It  was,  therefore,  like  the  second  instruction, 
calculated  to,  and  may  have,  misled  the  jury,  and  should  not 
have  been  given  without  being  modified.  Had  the  other  acts 
been  clear  and  free  from  doubt,  that  appellee  was  in  possession 
it  could  not  have  mattered,  as  the  jury  would  then  have  found 
such  possession  without  such  an  instruction. 

It  is  also  urged  that  the  court  below  erred  in  refusing  to  give 
the  sixth  instruction  asked  by  appellant.  It  was  properly 
refused,  because  it  assumed  to  find  facts,  which  were  alone  for 
the  consideration  of  the  jury.  It  asserts  that  the  lot  was  entirely 
vacant  in  the  summer  and  fall  of  1865,  because  the  fence  had 
been  removed,  and  the  possession  of  appellee  was  thereby  lost. 
It  does  not  follow,  as  a  conclusion  of  law,  that  although  appellee 
did  not  then  have  the  property  enclosed  with  a  fence,  he 
did  not,  or  could  not,  have  had  possession  in  some  other  mode. 
There  are  many  modes  of  having  the  actual,  open  and  exclu- 
sive possession  Of  lands,  without  their  being  enclosed.  In  the 
great  commercial  mart  of  Chicago,  lots  are  in  the  visible  and 
notorious  possession  of  parties,  as  lumber  yards,  wood  yards, 
coal  yards,  brick  and  stone  yards,  and  many  other  purposes, 
without  any  visible  or  actual  enclosure.  The  law  has  never 
designated  any  particular  mode  of  acquiring  or  holding  posses- 
sion of  real  estate. 

While  the  legal  title  or  fee  draws  to  it  the  legal  possession, 
it  is  different  as  to  a  pedis  possessio.  In  the  latter  case,  it  must 
be  open,  exclusive  and  public,  or  it  will  not  be  sufficient.     If 
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the  acts  claimed  to  indicate  actual  possession  are  of  a  charac- 
ter that  they  may  indicate  as  well  a  mere  trespass  as  an 
assertion  of  ownership,  then  it  will  not  be  regarded  as  suffi- 
cient. If  the  acts  are  of  such  a  nature  as  not  to  indicate  by 
whom  they  were  performed,  or  they  are  of  so  trivial  a  char- 
acter as  not  to  arrest  the  attention  of  those  in  the  vicinity,  or 
are  performed  in  a  manner  that  indicates  they  are  only  casual, 
a  possession  would  not  be  inferred.  The  acts  should  be  such 
as  men  usually  employ  in  the  enjoyment  of  property,  and  they 
should  be  continuous,  and  not  occasional.  The  merely  pass- 
ing over  real  estate,  or  occasionally  going  upon  it  for  a  tem- 
porary purpose,  is  not  a  pedis  possessio.  McCartney  v.  Mc- 
Mullin,  38  111.  237.  If,  then,  MaufFs  was  using  the  ground 
in  piling  wood  and  lumber  upon  it,  in  such  a  manner  as  would 
naturally  apprise  the  public  that  he  was  in  the  actual,  clear, 
and  visible  possession,  and  if  this  was  done  under  appellee, 
and  it  was  so  used  when  appellant  entered,  then  this  action 
will  lie ;  but  if  his  possession  was  not  of  that  character,  then 
it  would  be  otherwise.  If  he  did  such  acts  in  the  manner 
indicated,  by  the  authority  of  appellee,  then  such  possession 
would  be  that  of  appellee,  and  he  would  be  entitled  to  regain 
possession  in  this  form  of  action. 

The  judgment  of  the  court  below  must  be  reversed,  and 
the  cause  remanded. 

Judgment  reversed. 


10-48th  III. 
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The  Union  Hide  and  Leather  Company 

v. 

Benjamin  Shoenmann  et  ah 


1.  New  trial — verdict  against  tlie  evidence.  This  court  will  not  disturb  the 
finding  of  the  circuit  court,  the  evidence  being  conflicting,  and  substantial  justice 
appearing  to  have  been  done. 

Appeal  from  the  Superior  Court  of  Chicago ;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  brought  in  the  court  below 
by  the  appellees  against  the  appellants,  to  recover  the  price  of 
four  hundred  and  forty-seven  dry  hides,  sold  under  an  alleged 
special  contract.  The  cause  was  tried  by  the  court,  a  jury 
being  waived,  and  a  finding  and  judgment  for  $120.95  for 
the  plaintiff  had,  whereupon  the  defendants  appealed  to  this 
court. 

Messrs.  Gookins  &  Roberts,  for  the  appellants. 

Messrs.  Rosenthal  &  Pence,  for  the  appellees. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  is  a  controversy  about  a  lot  of  hides  sold  by  appellees 
to  appellants,  and  turns  on  the  question  of  a  warranty  as  to 
quality. 

On  this  point  the  evidence  is  somewhat  conflicting,  and  we 
cannot  disturb  the  finding  of  the  court.  It  is  very  evident 
there  was  a  sufficient  quantity  of  hides  to  answer  a  warranty, 
had  there  been  one,  piled  up  in  plaintiffs'  warehouse,  from 
which  defendants  made,  themselves,  the  selection,  without  any 
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interference  by  the  plaintiffs,  and  if  they  failed  to  get  the  best 
of  the  lot,  it  was  their  misfortune. 

We  can  perceive  no  error  in  the  record.     The  judgment 
must  be  affirmed. 

Judgment  affirmed. 


The  Union  Hide  and  Leather  Company 

v. 

Charles  Reissig  et  al. 

1.  Warranty  —  implied.  A  owned  two  boilers,  which  had  been  left  at  the 
shop  of  R  for  repairs,  but  without  any  directions  therefor.  B,  desiring  to  pur- 
chase them,  was  assured  by  R  that  they  could  be  repaired,  and  was  told  in  what 
manner,  whereupon  B  bought  them  from  A,  B  and  R  agreeing  upon  what 
repairs  should  be  made,  and  A  agreeing  to  pay  for  the  same,  and  giving  the 
order  therefor.  The  repairs  made  proved  worthless,  and  thereupon  B  ordered 
R  to  make  additional  repairs,  which  was  done.  Held:  in  an  action  by  R,  against 
A,  for  the  price  of  the  second  repairs,  it  appearing  that  the  material  used  by 
R,  in  making  the  first  repairs,  was  worthless,  that  he  could  not  recover,  there 
being  an  implied  warranty  on  R's  part,  that  the  material  and  workmanship  were 
good. 

2.  Same.  The  rule  is  well  settled,  that  the  manufacturer  of  an  article  for  a 
specific  purpose,  impliedly  warrants  the  quality  of  the  material,  and  the  goodness 
of  the  workmanship. 

3.  Same  —  of  privity  between  tJie  parties.  In  such  case,  there  was  sufficient 
privity  between  these  parties,  to  allow  of  such  defense  being  made. 

Appeal  from  the  Superior  Court  of  Chicago;  the  Hon. 
"William  A.  Porter,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  brought  by  the  appellees 
against  the  appellants,  in  the  Superior  Court  of  Chicago,  to 
recover  for  the  labor  and   materials   alleged    to   have   been 
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furnished  in  repairing  certain  boilers  belonging  to  appellants. 
The  further  facts  in  the  case  are  stated  in  the  opinion. 

Messrs.  Gookins  &  Koberts,  for  the  appellants. 

Mr.  George  E.  Adams,  for  the  appellees. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

The  Northwestern  Manufacturing  Company  owned  two 
boilers  which  were  out  of  repair,  and  lying  at  the  shop  of 
the  appellees,  but  no  directions  had  been  given  for  their  repair. 
The  appellants,  desiring  to  purchase  them,  were  assured  by 
the  appellees  that  they  could  insert  new  plates,  of  the  best 
quality  of  iron,  in  that  part  of  the  boilers  over  the  fire,  and 
thereby  make  them  fit  for  appellants'  use.  The  latter,  there- 
upon, bought  them  of  the  Northwestern  Manufacturing 
Company,  the  company  agreeing  to  pay  for  the  repairs,  and 
giving  the  order  to  that  effect.  The  mode  of  making  the 
repairs  was  agreed  upon  between  the  appellants  and  appellees. 
The  plates  were  inserted^  and  the  boilers  removed  to  the  shop 
of  appellants,  where  the  new  plates  proved  unserviceable,  and 
additional  repairs  were  made  by  appellees,  at  the  request  of 
appellants.  For  the  price  of  these  repairs  this  suit  was 
brought. 

The  appellants  defended,  on  the  ground  that  the  iron  of 
the  plates  first  inserted  was  unfit  for  the  purpose  for  which  it 
was  designed,  and  that  the  appellees  were  under  obligation 
to  the  appellants,  to  make  good  the  defects.  The  court  below 
thought  otherwise,  and  gave  judgment  for  the  plaintiffs,  a 
jury  having  been  waived. 

In  our  opinion,  the  evidence  clearly  shows  the  iron  was 
worthless  for  the  purpose  for  which  it  was  used,  and  the  rule 
is  well  settled,  that  he  who  manufactures  an  article  for  a  spe- 
cific purpose,  warrants,  at  least,  the  quality  of  the  material 
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and  the  goodness  of  the  workmanship.  Beers  v.  Williams, 
16  111.  70.  The  decision  of  the  judge  who  tried  this  cause 
was  probably  based  upon  the  opinion,  that  there  was  not  suf- 
ficient privity  between  these  parties  to  authorize  this  defense 
to  be  made,  and  certainly  the  question  is  not  free  from  diffi- 
culty or  doubt.  It  is  obvious,  however,  if  this  defense  is  per- 
mitted, circuity  of  action  will  be  avoided,  and  the  parties  will 
be  at  once  placed  where  they  would  finally  be,  if  the  plain- 
tiffs were  allowed  to  recover,  and  the  defendants  were  then  to 
sue  the  Northwestern  Manufacturing  Company  and  recover, 
and  that  company  were  to  sue  the  present  plaintiffs.  But  there 
would  be  difficulties  attending  this  circuity  of  action.  The 
Northwestern  Manufacturing  Company  would  defend  a  suit 
brought  by  these  defendants,  on  the  ground  that  they  had  not 
repaired  the  boilers,  and  had  not  warranted  them,  and  were, 
therefore,  not  responsible,  either  for  the  iron  or  the  work- 
manship, and,  until  a  recovery  had  been  had  against  them, 
they  could  evidently  have  none  against  these  appellees.  Sub- 
stantial justice  would  thus  be  defeated,  and  the  appellees  be 
permitted  to  collect  an  inequitable  claim.  But  we  are  of 
opinion  there  is  here  sufficient  privity  to  allow  this  defense  to 
be  made,  and  thus  attain  substantial  justice  without  violating 
the  rules  of  law.  The  appellants  were  really  not  strangers  to 
the  original  contract  of  repair.  On  the  contrary,  the  repairs 
were  made  for  their  use,  and  they  really  paid  for  them,  through 
the  Northwestern  Manufacturing  Company.  Instead  of  pay- 
ing that  company  the  value  of  the  boilers,  without  the  repairs, 
and  paying  for  the  repairs  themselves,  and  directly,  they  have 
such  repairs  made  as  they  desire,  and  have  the  cost  paid  by 
the  company,  and  this  cost  is,  of  course,  added  to  what  would 
have  been  the  price  of  the  boilers  without  the  repairs.  It  is 
much  the  same  thing  as  if  the  appellants,  desiring  a  set  of 
boilers,  had  ordered  them  from  the  appellees  under  an 
arrangement  that  the  Northwestern  Manufacturing  Company 
was  to   pay  for  them.     If  the  defect  in  the  iron   had   been 
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discovered,  in  this  case,  before  the  cost  of  the  first  repairs  had 
been  paid,  the  appellees  could  not  have  recovered  such  cost 
from  either  the  Northwestern  Manufacturing  Company,  or 
from  the  appellants,  and  they  should  not  now  be  permitted  to 
demand  payment  a  second  time,  for  merely  doing  what  they 
should  have  done  in  the  first  instance.  When  the  second 
repairs  were  made,  it  is  not  pretended  that  the  appellants  prom- 
ised payment.  The  appellees  were  merely  notified  that  the 
first  work  was  defective,  and  requested  to  make  it  good.  The 
majority  of  the  court  think  the  judgment  should  have  been 
for  the  defendants. 

Judgment  reversed. 


George  L.  Stephenson 

v. 

* 

Newell  Browning. 

1.  Chattel  mortgage  —  execution  liens.  Where  a  debtor  executed  a  mort- 
gage on  chattels  to  secure  a  debt,  and,  by  the  terms  of  the  instrument,  was 
authorized  to  retain  possession  of  the  property  until  the  1st  of  July,  1867,  but  it 
was  acknowledged  before  a  justice  of  the  peace,  in  a  different  justice's  precinct 
from  that  in  which  the  mortgagor  resided,  and  was  never  recorded ;  and  it 
appeared  that  an  execution  was  issued  against  the  mortgagor,  and  placed  in  the 
hands  of  a  constable,  on  the  12th  of  June,  of  that  year:  Held,  that  the  execu- 
tion became  a  prior  and  better  lien  on  the  property,  inasmuch  as  the  mortgage, 
although  binding  on  the  parties  to  it,  was  fraudulent  in  law,  as  to  creditors  and 
purchasers,  and  the  property  could  be  seized  and  sold  on  the  execution. 

2.  Replevin — levy  under  an  execution.  Where,  in  such  a  case,  the  constable 
made  a  levy  on  the  mortgaged  property,  and  the  mortgagee  brought  replevin  for 
its  recovery,  the  constable  may  successfully  defend  under  the  execution  and  levy. 
Nor  would  the  promise  of  the  beneficial  plaintiff,  that  if  the  mortgagor  would 
delay,  for  a  specified  time,   in  reducing  the  property  to  possession,    he  would 
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pay  his  debt,  being  without  consideration,  release  or  discharge  the  lien  of  the 
execution. 


Appeal  from  the  Circuit  Court  of  Knox  county ;  the  Hon. 
Arthur  A.  Smith,  Judge,  presiding. 

The  opinion  states  the  case. 

Mr.  F.  C.  Smith  and  Mr.  A.  M.  Craig,  for  the  appellant. 

Messrs.  Frost  &  Tunnicliff,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

It  appears  from  the  record  in  this  case,  that  Charles  Sage, 
in  February,  1867,  executed  a  chattel  mortgage  on  a  horse, 
to  appellee,  to  secure  a  debt  of  $56.16,  due  on  the  first  day  of 
July  following.  It  was  acknowledged  before  a  justice  of  the 
peace,  but  in  a  different  precinct  from  that  in  which  the 
mortgagor  resided,  and  was  never  recorded.  It  also  appears, 
that  one  Erick  Hubbard  held  a  judgment  for  $22.40  and 
costs,  against  the  mortgagor,  which  was,  on  the  5th  of  June, 
1867,  assigned  to  Horace  L.  Sage,  and  he  had  an  execution 
issued  on  the  12th  of  that  month,  which  was  placed  in  the 
hands  of  appellant.  The  execution  having  been  lost,  its  date 
and  contents  were  proved  by  the  justice  of  the  peace,  and  appel- 
lant testified  that  he  levied  it  upon  the  horse  a  few  days  after 
the  mortgage  became  due,  but  can  fix  no  definite  time  when 
he  made  the  levy.  At  the  time  of  the  levy,  the  defendant 
in  execution  gave  a  delivery  bond,  and  the  property  was  left 
in  his  possession. 

Appellee  testified,  that  he  took  the  horse  into  possession 
about  two  weeks  after  the  mortgage  matured,  and  then  sued 
out  this  writ  of  replevin  before  a  justice  of  the  peace,  from 
whose  judgment  an  appeal  was  prosecuted  to  the  Knox  Circuit 
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Court,  where  a  trial  was  had  by  the  court,  a  jury  having 
been  waived  by  consent  of  the  parties.  The  issues  were 
found  for  appellee,  and  the  cause  is  brought  to  this  court,  and 
appellant  asks  a  reversal. 

Appellee  claims  the  property  under  his  mortgage,  and  appel- 
lant, as  constable,  under  the  execution  and  levy  upon  the  pro- 
perty. On  the  trial,  appellee  testified  that  about  the  time  the 
mortgage  matured  he  called  upon  Horace  L.  Sage,  who  was 
the  assignee  of  the  judgment,  and  controlled  the  execution, 
and  that  he  agreed  to  pay  it  about  the  10th  of  July,  if  appel- 
lee would  not  trouble  the  mortgagor  ;  that  he  agreed  that  he 
would  not,  and  that,  in  consequence  of  the  agreement  he  did 
not  take  possession  of  the  horse  until  after  the  time  expired. 
This,  Horace  L.  Sage,  in  his  testimony,  positively  denies.  It 
will  be  observed,  that  the  execution  was  issued  on  the  12th  of 
June,  1867,  and  the  mortgage  did  not  mature  until  the  1st 
of  July  following.  The  mortgage  not  having  been  recorded, 
and  not  being  properly  acknowledged,  the  horse  was  liable  to 
be  seized  under  it,  as  the  mortgage,  whilst  binding  between 
the  parties,  was,  in  law,  fraudulent,  as  to  creditors  and  bona 
fide  purchasers.  The  lien  of  the  execution,  then,  attached  on 
the  day  it  issued,  as  the  justice  of  the  peace  testifies  that  it  was 
then  placed  in  the  constable's  hands.  This  lien  was  superior 
to  that  of  the  mortgage,  and  must  hold  the  property,  unless 
it  has  been  waived  or  released.  It  is,  however,  claimed  that 
such  was  the  case,  by  the  promise  of  Horace  L.  Sage  to  pay 
the  debt. 

We  can  see  no  possible  reason  to  induce  him  to  make  the 
promise,  and  Horace  L.  Sage  denies  that  he  ever  did,  and 
several  witnesses,  and,  amongst  them,  the  justice  of  the  peace, 
state  that,  on  the  trial  before  him,  appellee  did  not  swear  to  a 
positive  promise,  but  that  he  only  inferred  from  the  conversa- 
tion that  he  would  pay  his  debt  if  he  would  delay  in  taking 
possession  of  the  horse.  If  such  a  promise  was  made,  and  it 
is  not  satisfactorily  proved,  it  was  without  consideration,  and 
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Sage  could  not  have  derived  the  least  benefit  by  the  delay,  as 
he  could  have  had  the  property  seized  on  execution,  as  well 
before  as  after  the  maturity  of  the  mortgage.  Appellee  then 
held  the  mortgage  subject  to  the  execution,  and  could  have 
paid  it,  and  held  the  horse,  if  no  other  lien  had  attached  before 
reducing  it  to  possession.  A  promise,  to  be  binding,  must  be 
supported  by  a  sufficient  consideration.  It  is  true,  that  it 
need  not  be  money  or  property,  but  it  may  be  a  benefit  to 
one,  or  an  injury  to  the  other  party.  In  this  case  there  is  no 
pretense  that  appellee  paid  any  money  or  property,  or  that 
he  sustained  any  injury,  or  that  Sage  received  any  benefit  by 
the  agreement,  if  it  was  made. 

It  is  also  urged,  that  the  justice  of  the  peace,  who  rendered 
the  judgment  upon  which  the  execution  issued,  had  no  juris- 
diction. It  is  claimed  that  the  summons  issued  by  the  jus- 
tice showed  that  there  were  not  five  days  intervening,  between 
its  date  and  the  day  of  the  trial,  which  is  denied  by  the  other 
side.  But  the  summons  is  not  set  out  in  the  bill  of  exceptions, 
and,  hence,  we  are  unable  to  see  whether  the  objection  is  true 
In  fact.  On  the  contrary,  the  circuit  judge  admitted  it  in  evi- 
dence, and  we  must  presume  that  it  was  proper  until  the  appel- 
lant, assigning  it  as  error,  establishes  that  it  was  not  regularly 
issued,  or  served  the  proper  length  of  time  before  the  trial. 
A  party  who  alleges  error  must  establish  it,  and  in  this  appel- 
lant has  not  shown  error. 

But,  for  the  reason  indicated,  the  judgment  must  be  reversed 
and  the  cause  remanded. 

Judgment  reversed. 


11— 48th  III. 
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Alice  P.  Prescott 

v. 
William  .Maxwell. 

1.  Mechanic's  lien  —  recovery  can  not  be  had  beyond  the  amount  claimed  in  the 
petition.  In  a  proceeding  to  enforce  a  mechanic's  lien,  under  the  act  of  1863, 
the  plaintiff  recovered  the  amount  claimed  in  his  petition,  together  with  forty- 
seven  dollars  as  interest  thereon:  Held,  that  the  judgment  was  erroneous,  to 
the  extent  of  such  sum  beyond  the  amount  claimed;  if  plaintiff  was  entitled 
to  interest,  he  should  have  claimed  it  in  his  petition ;  he  could  not  recover 
beyond  the  amount  so  claimed. 

2.  Same — act  of  1863,  construct! on  of.  Where  a  party  contracted  to  pay  for 
the  work  and  materials  on  a  certain  building,  as  the  work  progressed,  reserving 
the  right  to  retain  ten  per  cent.,  for  his  own  security,  and  before  the  building 
was  completed  paid  the  contract  price  in  full :  Held,  that  such  owner  was  not  lia- 
ble for  work  performed  by  an  employee  of  such  contractor,  begun  and  completed 
nearly  two  months  after  such  payment  in  full;  that  having  once  paid  for  it,  he 
was  discharged  from  payment  a  second  time. 

3.  Same — notice  and  specif  cations  must  be  fled,  to  stop  payments  to  original 
contractor.  In  order  to  prevent  an  owner  from  making  payment  to  the  original 
contractor,  such  sub-contractor  must,  as  required  by  the  second  section  of  the  act, 
file  his  specifications,  and  give  the  proper  notice  ;  otherwise,  payment  can  not 
be  prevented. 

4.  Instructions  —  must  be  based  upon  the  evidence.  An  instruction  which  has 
no  basis  in  the  evidence  is  erroneous. 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
Erastus  S.  Williams,  Judge,  presiding. 

The  opinion  states  the  case. 

Messrs.  Helm  &  Hawes,  for  the  appellant. 

Mr.  John  Borden,  for  the  appellee. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court: 
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This  was  a  petition,  by  a  sub-contractor,  to  enforce  a  mechan- 
ic's lien,  under  the  act  of  1863.  This  act  is  applicable  to  a 
few  counties  only,  in  the  State,  and  its  construction  is  now 
before  us  for  the  first  time. 

The  original  contractors  were  Clancy  &  Walsh,  who  engaged 
to  finish  the  building  complete,  for  three  thousand  one  hun- 
dred dollars,  to  be  paid  as  the  work  progressed,  with  the  privi- 
lege reserved  to  the  owner  of  the  lot  to  retain  ten  per  cent., 
as  her  security. 

The  contract  was  made  June  9, 1864,  and  the  whole  amount 
of  the  payments,  without  any  reservation,  was  made  to  the 
contractors  on  and  before  September  26,  1864,  although  they 
had  not  then  completed  the  work. 

On  the  26th  of  October,  1864,  the  petitioner,  Maxwell,  took 
the  contract,  from  Clancy  &  Walsh,  to  do  the  plumbing  work 
then  remaining  undone  on  the  house,  for  the  stipulated  sum 
of  two  hundred  and  thirty-nine  dollars,  and  on  the  refusal  of 
the  defendant  to  pay  this  demand,  he  filed  his  petition  for  a 
mechanic's  lien,  and,  on  the  trial  before  a  jury,  under  the 
instructions  of  the  court,  a  verdict  was  rendered  for  the 
petitioner  for  two  hundred  and  eighty-six  dollars.  A  motion 
for  a  new  trial  was  made  and  overruled,  and  judgment  entered 
on  the  verdict. 

*  To  reverse  this  judgment  the  defendant  has  appealed  to  this 
court,  complaining  of  the  second  instruction  given  for  plain- 
tiff, and  refusing  those  asked  by  the  defendant,  and  for  ren- 
dering judgment  for  more  than  was  claimed  in  the  petition. 

Against  this  objection  it  is  urged  by  appellee,  that  interest 
legitimately  followed  on  the  presentation  and  refusal  of  defend- 
ant to  pay  the  claim.  If  this  were  so,  it  should  have  been 
claimed  in  the  petition.  The  whole  amount  demanded,  was 
two  hundred  and  thirty-nine  dollars,  and  beyond  that  there 
could  be  no  recovery.  The  case  of  The  Protective  Union  v. 
JSfixon,  1  E.  D.  Smith  671,  (N.  Y.,)  shows,  that  on  presenting 
the  account  for  payment,  or  giving  notice  thereof,  interest  was 
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claimed.  The  notice  is  filed  to  create  the  lien,  and  that  must 
show  the  amount  claimed.  The  petitioner  has  recovered 
forty-seven  dollars  more  than  he  was  entitled  to,  and  to  that 
extent  the  judgment  wTas  erroneous. 

But  there  is  a  more  important  question  behind,  arising  upon 
the  instructions. 

The  court  gave,  for  the  petitioner,  the  following  instruction, 
to  which  exception  was  taken  : 

"The  jury  are  instructed  that,  even  though  they  should 
believe,  from  the  evidence,  that  the  defendant  had  paid  the 
full  contract  price,  prior  to  the  work  done  by  the  plaintiff,  yet, 
if  they  further  believe,  from  the  evidence,  that  such  payment 
was  made  in  violation  of  the  terms  of  the  written  contract 
between  the  defendant  and  the  original  contractors,  and  that 
defendant,  or  her  agent,  fraudulently  misrepresented  or  con- 
cealed the  fact  of  payment,  by  reason  whereof  the  plaintiff  was 
induced  to,  and  did,  perform  the  work,  and  furnish  the  mate- 
rial, under  the  belief  there  was  money  due  on  the  contract, 
and  if  they  further  believe,  from  the  evidence,  that  the  plain- 
tiff did  the  work  proved  to  have  been  done  on  the  building  in 
question,  relying  on  the  terms  of  the  contract  for  his  pay, 
they  should  find  for  the  plaintiff,  provided  the  plaintiff  has, 
in  other  respects,  established  his  claim." 

A  slight  examination  of  this  instruction  will  show  its  impro- 
priety. It  tells  the  jury,  if  a  party,  contracting  to  pay  for 
the  work  and  materials  on  a  building,  as  the  work  pro- 
gresses, reserving  the  right  to  retain  ten  per  cent.,  for  his  own 
security,  pays  the  whole  amount  due  on  the  contract,  reserv- 
ing nothing,  before  the  building  is  completed,  such  payment 
can  not  be  allowed,  to  the  prejudice  of  any  employee  of  the 
contractor,  and  that  the  same  is  a  violation  of  the  terms  of 
the  contract.  Was  it  ever  before  held  that  a  party  could  not  pay 
in  advance  for  work  to  be  done  for  him,  or  that  he  could  not 
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waive  a  provision  in  his  contract  intended  for  his  own 
benefit  and  protection  ?  Is  it  possible  a  property  owner,  mak- 
ing valuable  improvements  upon  his  lots  or  land,  before  he  can 
pay  the  contractor,  must  ascertain  how  many  employees,  for 
the  statute  includes  them  all,  the  contractor  may  have,  and 
how  much  money  he  may  owe  them,  before  he  can  venture  to 
discharge  his  own  obligations  ?  Can  it  be  true,  an  employee 
or  sub-contractor,  made  so  without  the  interference  of  the 
owner  of  the  lot,  can  come  between  the  owner  and  contractor, 
and  prevent  the  owner  from  making  payment  to  the  contractor, 
even  if  not  required  so  to  do,  by  the  contract?  Certainly 
not,  unless  he  files  specifications  and  gives  the  notice  as  required 
by  the  second  section  of  the  act,  before  payments  in  full  are 
made  to  the  contractor.  The  law  is  not  designed  to  relieve  a 
sub-contractor,  or  employee,  of  the  necessity  he  is  under  to 
use  ordinary  diligence  in  the  protection  of  his  own  interests. 
He  is  not  relieved  from  the  obligation,  before  he  contracts,  to 
know  how  his  principal  stands  with  the  party  with  whom  he 
has  contracted ;  whether  there  is  any  thing  due  him  or 
not,  and  whether  he  has  the  means  of  complying  with  his 
contract.  A  month  before  the  petitioner  undertook  to  do 
the  plumbing  work,  and  even  two  months  before  he  gave 
the  defendant's  agent  notice  of  filing  the  specifications,  the 
defendant  had  paid  every  dollar  she  owed  on  the  contract, 
and  this  petitioner  could  have  known,  by  inquiring  in  the 
proper  direction. 

There  is  also  worked  up  into  this  instruction  an  element 
which  has  no  place  in  the  transaction.  Not  a  witness,  nor 
even  the  petitioner,  alleges  any  fraudulent  misrepresentation, 
or  concealment  of  any  fact  important  to  the  petitioner  to 
know,  and  which  the  defendant  was  bound  to  communicate  to 
him.  Nothing  of  the  kind,  yet  the  minds  of  the  jury  were 
drawn  to  the  consideration  of  facts  not  proved,  and  not 
alleged,  and  of  which  no  semblance  existed.  And  again,  how 
could  the  jury  say,  from  the  evidence,  that  petitioner  relied 
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upon  the  terms  of  the  original  contract  for  his  pay  ?  Where 
is  the  testimony  on  this  head  ?  Why  is  it  not  as  probable,  or 
more  so,  that  he  relied  on  the  responsibility  of  those  with 
whom  he  had  contracted,  who,  it  appears,  were  master-build- 
ers and  contractors,  and  presumed  to  employ  large  capital  % 

The  instruction  was  wrong  in  all  its  parts,  and  should  not 
have  been  given. 

In  the  modification  of  the  defendant's  instructions,  this  same 
element  of  fraud  is  incorporated,  which,  having  no  basis  in 
the  evidence,  renders  those  instructions  erroneous. 

The  fact  that  the  agent  of  the  defendant  said,  after  the  work 
was  done,  on  being  inquired  of  how  the  account  stood  between 
the  defendant  and  the  contractor,  that  there  was  not  more  than 
one  hundred  dollars  due  on  the  contract,  amounts  to  nothing. 
Had  it  been  said  before  the  petitioner  undertook  the  work,  it 
might  be  a  plausible  inference,  that  this  was,  in  part,  the 
inducement  for  undertaking  the  work,  on  his  part.  But  it 
was  said  after  the  work  was  done.  But  the  agent  spoke  from 
recollection  only  ;  the  fact  was,  that  nothing  was  due.  The 
petitioner  could  not  have  been  deceived  by  this,  for  he  had 
then  done  the  work. 

There  is  not  the  least  ground  on  which  to  base  fraud,  or 
concealment,  on  the  part  of  defendant,  or  her  agent. 

The  fact  that  appellant's  agent  called  at  appellee's  shop,  to 
know  if  he  intended  to  do  the  work  he  had  engaged,  with  the 
original  contractors,  to  do,  was  quite  natural,  and  compro- 
mised in  no  manner  his  principal.  The  evidence  shows  there 
had  been  delay  in  the  prosecution  of  the  work,  and  it  was, 
in  fact,  left  uncompleted  by  the  contractors  when  they  had 
received  their  pay  in  full.  They  had  told  the  agent,  they 
had  employed  appellee  to  do  the  plumbing.  What  more 
natural,  or  reasonable,  than  that  the  agent  should  endeavor  to 
find  out  if  he  did  intend  to  do  it.  It  was  not  the  agent's 
business  to  tell  him  there  was  no  money  due  his  employers. 
That  was  a  hazard  he  run  when  he  engaged  to  do  the  work, 
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and  lie  should  have  satisfied  himself  of  that  fact  before  he 
undertook  it.  How  could  the  agent  know  what  relations 
existed  between  the  contractors  and  this  petitioner  ? 

The  verdict  does  the  defendant  great  inj  ustice.  It  was  evi- 
dently occasioned  by  these  instructions,  and  as  they,  in  our 
opinion,  were  wrong,  the  judgment  must  be  reversed,  that  a 
new  trial  may  be  had.  It  would  be  great  injustice  to  compel 
the  defendant  to  pay  twice  for  work,  for  which  she  has  once 
fully  paid,  and  without  notice  of  any  existing  claim  to  forbid 
her,  and  when  none  did,  in  fact,  exist. 

Judgment  reversed. 


The  Hahnemannian  Life  Insurance  Company 

v. 
George  D.  Beebe. 


1.  Libel — action  therefor  by  a  corporation.  A  domestic  corporation  may  main- 
tain an  action  for  libel ;  but  gucere,  whether  the  comity  by  which  a  foreign 
corporation  is  permitted  to  bring  suit  in  our  courts  upon  its  contracts,  should  be 
so  far  extended  as  to  permit  a  suit  for  libel. 

2.  Same — what  constitutes  a  libel  upon  a  corporation.  If  an  insurance  company 
has  procured  a  charter  which  authorizes  it  to  pay  an  interest  of  thirty  per  cent, 
per  annum  to  its  stockholders,  before  laying  by  a  fund  for  the  security  of  its  pol- 
icy holders,  a  publication  cannot  be  held  libellous,  merely  because  it  assumes 
that  the  company  will  do,  for  the  profit  of  its  stockholders,  that  which  it  has 
obtained  an  express  power  to  do,  and  because  it  argues  that  a  company,  orga- 
nized under  such  a  charter,  must  necessarily  be  unworthy  of  public  confidence. 

3.  A  free  criticism  of  the  charter  of  an  insurance  company,  or  of  any  other 
corporation  which  claims  the  confidence  of  the  public,  and  seeks  the  possession 
of  its  funds,  is  to  be  encouraged  rather  than  repressed,  as  a  means  of  public  secu- 
rity ;  and  it  would  be  against  public  policy  to  treat  as  libellous  an  article  which 
merely   assumes    that    an  insurance  corporation    proposes   to   do  for   its  own 
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advantage,  or   that   of  its   stockholders,    whatever  its  charter   may   expressly 
authorize  it  to  do. 

4.  If,  however,  the  charter  contains  no  authority  to  do  that  which  is  made 
the  subject  of  criticism,  and  the  company  does  not  propose  to  do  its  business  in 
the  method  which  is  objected  to,  the  publication  may  be  libellous. 

5.  Pleading — of  the  declarationin  an  action  for  libel.  In  an  action  by  a  foreign 
corporation,  for  an  alleged  libel,  on  demurrer  to  the  declaration,  it  was  held,  that 
the  charter  of  the  plaintiff  should  be  set  out  at  length,  in  order  that  it  might  be 
seen  whether  the  publication  was  false  in  stating  the  mode  in  which  it  authorized 
the  business  of  the  company  to  be  done,  and  which  was  the  subject  of  the  criti- 
cism which  constituted  the  alleged  libel. 

6.  Nor  could  the  charter  be  treated  as  properly  pleaded,  when  only  brought 
before  the  court  as  a  part  of  the  alleged  libellous  publication. 

7.  Neither  would  the  usual  formula,  to  the  effect  that  the  defendant  falsely 
and  maliciously  wrote,  published,  &c,  be  sufficient  in  a  case  of  this  character; 
it  is  sufficient  in  an  action  by  a  natural  person,  for  words  actionable  in  them- 
selves, because  the  law  presumes  such  person  to  be  of  good  credit  and  charactor 
until  the  contrary  is  made  to  appear.  But  it  can  not  be  presumed  that  the  legis- 
lature of  a  foreign  State  has  not  granted  an  unwise  charter  to  a  corporation. 

Writ  of  Error  to  the  Superior  Court  of  Chicago. 

The  opinion  states  the  case. 

Messrs.  Tyler  &  Hibbard,  for  the  plaintiffs  in  error. 

Messrs.  Goodrich,  Farwell  &  Smith,  for  the  defendant  in 
error. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

This  was  an  action  for  libel,  brought  by  an  insurance  com- 
pany incorporated  under  the  laws  of  the  State  of  Ohio.  A 
demurrer  to  the  declaration  was  sustained  in  the  Superior 
Court,  and  that  ruling  is  now  assigned  for  error. 

It  has  been  held,  both  in  England  and  in  this  country,  that 
a  domestic  corporation  may  maintain  an  action  for  libel. 
Whether  a  foreign  corporation  may  do  so,  is  a  question  which 
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we  do  not  find  to  have  been  decided.  It  is  only  by  comity 
that  we  permit  a  foreign  corporation  to  bring  suit  in  our 
courts  upon  its  contracts,  and  it  is  not  necessary  to  decide,  in 
the  present  case,  whether  the  comity  should  be  so  far  extended 
as  to  permit  a  suit  for  libel,  as  we  are  of  opinion  that,  even 
conceding  the  power  to  sue,  the  demurrer  to  the  present  dec- 
laration was  properly  sustained. 

There  are  three  counts  in  the  declaration,  but  the  alleged 
libel  is  charged  substantially  in  the  same  way  in  each,  the 
difference  being  in  the  degree  of  fullness  in  which  the  publi- 
cation is  set  out  in  the  different  counts.  In  the  second  it  is 
given  at  length,  and  in  hcec  verba.  It  is  a  card  published 
by  defendant,  who,  it  appears,  was  formerly  the  agent  of 
the  plaintiffs,  in  which  he  states  the  company  proposes  to  pay 
over  thirty  per  cent,  interest  to  the  stockholders  before  pro- 
viding for  its  liabilities,  and  expresses  the  opinion  that  it  is 
unworthy  of  confidence.  This  is,  we  understand,  the  offending 
portion  of  the  publication. 

It  would  be  clearly  against  public  policy  to  treat  as  libellous 
an  article  which  merely  assumes  that  an  insurance  corporation 
proposes  to  do  for  its  own  advantage,  or  that  of  its  stockhold- 
ers, whatever  its  charter  may  expressly  authorize  it  to  do.  If 
a  charter  is  obtained  by  any  association  which  seeks  to  secure, 
for  its  own  emolument,  the  control  of  the  money  of  individu- 
als, it  is  proper  to  call  the  attention  of  the  public  to  its  provi- 
sions, and  to  take  it  for  granted  that  the  incorporation  proposes 
to  avail  itself  of  whatever  privileges,  in  dealing  with  the  pub- 
lic, it  has  induced  the  legislature  to  bestow.  A  free  criticism 
of  the  charter  of  an  insurance  company,  or  of  any  other  incor- 
poration which  claims  the  confidence  of  the  public,and  seeks  the 
possession  of  its  funds,  is  to  be  encouraged  rather  than 
repressed,  as  a  means  of  public  security,  and  if  an  insurance 
company  has  procured  a  charter  which  authorizes  it  to  pay  an 
interest  of  thirty  per  cent,  per  annum  to  its  stockholders,  before 
laying  by  a  fund  for  the  security  of  its  policy  holders,  we 
12— 4:8th  III. 
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certainly  can  not  hold  a  publication  libellous,  merely  because  it 
assumes  that  the  company  will  do,  for  the  profit  of  its  stock- 
holders, that  which  it  has  obtained  an  express  power  to  do  ; 
and  because  it  argues  that  a  company,  organized  under  such  a 
charter,  must  necessarily  be  unworthy  of  public  confidence. 

This  brings  us  to  the  precise  question  upon  this  record, 
namely,  does  the  charter  of  this  company  authorize  it  to  do 
what  the  publication  says  it  proposes  to  do.  If  it  does,  the 
publication  cannot  possibly  be  considered  libellous.  It  would 
be  merely  a  just  criticism  upon  an  objectionable  charter,  and 
a  proper  caution  to  the  public  against  trusting  its  money  to  a 
corporation  which  had  obtained  a  legislative  right  so  to  use 
that  money  as  necessarily  to  make  the  public  insecure.  If  the 
charter  contains  no  such  authority,  and  the  company  does  not 
propose  to  do  its  business  in  this  method,  the  publication  may 
be  libellous.  Herein  consists  the  fatal  defect  in  this  declara- 
tion. It  nowhere  purports  to  set  out  the  charter,  either  in  sub- 
stance or  in  hcec  verba.  True,  the  card  or  publication,  which 
is  set  forth  at  length  in  the  declaration,  purports  to  give  the 
charter,  in  order  to  show  the  justice  of  the  criticism  made  upon 
it,  but  it  is  evidently  only  partially  given,  and  even  if  given 
in  full,  we  could  not  treat  it  as  properly  pleaded  when  only 
brought  before  us  as  a  part  of  the  alleged  libellous  publica 
tion.  The  plaintiff  should  have  set  out  the  charter  at  length, 
that  phe  court  might  determine  whether  the  publication  was 
false  in  stating  the  mode  in  which  it  authorized  the  business 
of  the  company  to  be  done. 

The  declaration,  it  is  true,  has  the  usual  formula,  to  the 
effect  that  the  defendant  falsely  and  maliciously  wrote,  pub- 
lished, &c,  but  in  a  case  of  this  character,  this  is  not  sufficient. 

It  is  sufficient  in  an  action  by  a  natural  person  for  words 
actionable  in  themselves,  because  the  law  presumes  such  per- 
son to  be  of  good  credit  and  character  until  the  contrary  is 
made  to  appear.  But  we  cannot  presume  that  the  legislature 
of  the  State  of  Ohio  has  not  granted  a  very  unwise  insurance 
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charter.  We  can  not  presume  that  that  legislature  has  not 
authorized  this  company  to  do  the  very  thing  which  the  defen- 
dant charges  it  with  proposing  to  do,  and  thereby  jeopardizing 
the  interests  of  the  policy  holders.  It  is  not  a  case  for  pre- 
sumptions. The  plaintiff  should  have  set  forth  its  charter, 
and  thereby  enabled  us  to  see  that  the  defendant,  in  the  alleged 
libel,  falsely  stated  its  provisions,  and  the  plan  upon  which 
the  company  proposed  to  do  its  business.  The  defendant 
has  not  charged  the  plaintiff  with  a  violation  of  its  charter, 
but  only  that  the  charter  itself  is  radically  unsound,  and  the 
plaintiff  has  neither  directly  traversed  the  truth  of  these  charges, 
nor  set  forth  the  charter  by  which  we  could  have  determined 
whether  they  were  true  or  false.  We  hold  the  demurrer  to 
have  been  properly  sustained. 

Judgment  affirmed. 


Joshua  W.  Cabeen 

V. 

James  T.  Breckenridge. 


1.  Deed — not  recorded— possession,  notice.  Where  a  patentee  of  land  conveys 
the  same  by  deed,  which  was  not  recorded,  and  subsequently  again  conveys  the 
same  to  another  person,  but  the  first  grantee  had  taken  open  and  visible  posses- 
sion before  the  junior  deed  was  recorded :  Held,  that  a  grantee,  deriving  his 
title  from  the  junior  deed,  and  while  the  grantee  of  the  elder  deed  was  in  posses- 
sion, could  not  recover  in  an  action  of  ejectment  against  the  tenant  of  the  elder 
grantee,  as  his  possession  was  notice,  and  equal  to  recording  the  elder  deed. 

2.  Former  decision.  The  case  of  Warden  v.  Williams,  24  111.  67,  held,  not 
to  control  this  case. 
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Appeal  from  the  Circuit  Court  of  Mercer  county;  the 
Hon.  Ira  O.  "Wilkinson,  Judge,  presiding. 

The  opinion  states  the  case. 

Messrs.  Goudy  &  Chandler,  for  the  appellant. 

Messrs.  Frost  &  Tunnicliffe,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  ejectment,  brought  in  the  Mercer 
Circuit  Court,  to  recover  a  tract  of  land  lying  in  that  county. 
Upon  the  trial  in  the  circuit  court,  appellant  read  in  evidence, 
a  patent  from  the  United  States  Government,  dated  the  2d  of 
June,  1818,  for  the  premises  in  controversy,  to  Daniel  Dough- 
erty ;  a  deed  from  him  to  Joseph  Watson,  dated  the  11th  of 
August,  1818,  recorded  in  Mercer  county,  the  20th  of  May, 
1863  ;  a  deed  from  Watson  to  James  Smith,  dated  the  20th  of 
January,  1820,  recorded  the  14th  of  January,  1863,  in  Mercer 
county  ;  also  a  deed  from  Smith  to  Joshua  Cabeen,  the  appel- 
lant, dated  the  7th  of  December,  1863,  and  recorded  on  the 
17th  of  December,  1863.  It  was  agreed  by  the  parties  that 
appellee  was  in  possession  of  the  premises  when  the  declara- 
tion was  served  upon  him. 

Appellee  then  read  in  evidence,  a  stipulation  of  the  parties 
that  he  was  in  possession  of  the  premises,  under  a  lease 
from  Daniel  Pauline,  in  March,  1861,  and  continued  in  such 
possession  until  the  commencement  of  the  suit ;  that  Pauline 
had  a  house  erected  on  the  land  at  the  time  the  lease  was  exe- 
cuted, which  had  been  occupied  by  appellee  while  in  posses- 
sion, and  that  he  had  built  for  Pauline  a  substantial  fence, 
enclosing  the  premises. 

Appellee  also  introduced  in  evidence,  a  deed  from  Daniel 
Dougherty  to  Thomas  Carroll,  dated  the  3d  of  August,  1818  ; 
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a  deed  from  Carroll  and  wife  to  Daniel  Pauline,  dated  the  7th 
of  September,  1859,  and  a  lease  from  Pauline  to  appellee,  dated 
the  8th  of  January,  1861;  none  of  which  were  recorded. 
Upon  this  evidence,  the  court  found  the  issues  for  appellee, 
and  appellant  moved  for  a  new  trial,  which  the  court  denied, 
and  rendered  judgment  in  accordance  with  the  finding.  The 
record  is  brought  to  this  court  on  appeal,  and  it  is  assigned 
for  error  that  the  circuit  court  found  the  defendant  not  guilty  ; 
in  overruling  the  motion  for  a  new  trial,  and  in  rendering 
judgment  for  the  defendant. 

It  will  be  observed,  that  both  parties  derive  title  from  the  same 
source.  That  while  appellee  claims  through  the  elder  deed 
from  the  patentee,  and  was  in  possession  before  either  deed 
was  recorded,  appellant  claims  through  the  junior  deed  which 
was  first  recorded.  This  presents  the  question,  which  holds 
the  legal  title  to  the  land.  At  the  common  law,  the  first 
grantee  acquired  the  title  without  reference  to  notice,  either 
actual  or  constructive,  and  this  principle  is  so  plain  as  to 
require  no  reasoning  or  illustration  to  support  it.  Noaks  v. 
Martin,  15  111.  118.  It  then  follows,  that  up  to  the  time  when 
Dougherty's  deed  to  Watson  was  recorded,  appellee's  land- 
lord held  the  undisputed  title  to  the  land.  There  is  not,  nor 
can  there  be,  the  least  pretense  that  Watson  or  his  grantees, 
up  to  that  time,  had  the  better  title.  In  a  suit  in  ejectment 
by  him  or  his  grantees,  prior  to  the  record  of  that  deed,  he  or 
they  must  inevitably  have  failed  as  against  Pauline's  title. 
Did  the  recording  of  the  deed  from  the  patentee  to  Watson, 
alter,  or  in  any  degree  change,  the  rights  of  the  parties  ? 

It  has  been  held  by  this  court,  that  as  to  subsequent  pur- 
chasers, notice,  either  actual  or  constructive,  will  defeat  the 
junior  grantees,  and  that  such  notice  may  be  by  recording, 
possession  of  the  premises,  or  by  other  means.  McConnel  v. 
Reed,  4  Scam.  117 ;  Rupert  v.  Mack,  15  111.  540  ;  Kexjs  v. 
Test,  33  111.  316 ;  Brown  v.  Gaffney,  28  111.  150.  It  is  the 
obvious  design  of  our  recording  laws,  to  protect  purchasers 


94:  Cabeen  v.  Breckenridge.  [Sept.  T., 

Opinion  of  the  Court. 

from  latent  legal  or  equitable  titles.  Hence,  its  operation  in 
snch  cases  in  giving  notice  to  the  world,  protects  all  persons 
against  fraud,  by  the  grantors  wrongfully  selling  lands  a  sec- 
ond time.  And,  as  a  general  rule,  when  the  same  person  has 
executed  two  deeds  for  the  same  land,  the  first  deed  recorded 
will  hold  the  title,  unless  the  junior  grantee  has  purchased 
with  notice,  in  which  case  a  prior  recording  of  his  deed  would 
not  avail  against  the  prior  deed  of  which  he  had  notice.  The 
statute  has  only  given  the  priority  to  the  junior  deed  first 
recorded,  when  the  grantee  has  acted  in  good  faith.  If,  at 
the  time  he  makes  the  purchase,  he  has  notice  of  an  elder 
unrecorded  deed,  he  must  be  regarded  as  acting  in  bad  faith, 
and  neither  principles  of  justice  nor  the  policy  of  the  law  will 
permit  him  to  avail  of  the  priority  of  the  record.  McConnel  v. 
Heed,  supra.  It  then  follows  that,  actual,  visible,  open  posses- 
sion being  regarded  as  notice  equal  to  the  recording  of  the  deed 
under  which  the  grantee  is  in  possession,  the  person  hold- 
ing the  first  conveyance,  and  being  in  open,  visible  possession 
before  the  junior  deed  is  recorded,  must  be  held  to  be  the  owner 
of  the  title,  as  against  the  grantee  in  the  junior  deed. 

It  is  admitted,  that  had  the  deed  from  Dougherty  to  Carroll 
been  first  recorded,  the  title  of  appellee  must  have  pre- 
vailed, and  we  have  seen  that,  actual,  open,  visible  possession 
is  the  same  in  effect  as  recording  the  deed  under  which  it  is 
held.  Then,  if,  at  common  law,  Pauline  held  the  title,  and 
did  that  which 'was  equal  to  recording  the  deed  to  Carroll, 
upon  what  principle  of  justice  or  reason  can  that  title  be  de- 
stroyed by  a  deed  junior  in  date,  which,  in  fact,  conveyed  no 
title,  and  was  not  recorded  until  after  the  holder  of  the  better 
title  had  reduced  the  land  to  possession  ?  Such  a  construction 
cannot  be  reasonably  or  justly  given  to  our  recording  laws. 
It  is,  however,  contended  that  this  case  falls  within,  and  muet 
be  governed  by,  the  principle  of  the  case  of  Warden  v.  Williams, 
24  111.  67.  In  that  case,  Lombard,  by  his  agent,  had  notice  of 
the  prior  conveyance,  at  the  time  he  purchased  for  his  principal 
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and  it  operated  as  notice  to  Lombard.  And,  it  will  be 
observed  that,  as  to  him,this  notice  was  as  effectual  as  if  the  deed 
had  been  on  record  when  he  received  his  conveyance.  He  was 
acting  in  bad  faith,  and  could  not  have  asserted  his  title 
against  the  prior  grantees.  The  case  standing  thus,  he  sold 
and  agreed  to  convey  to  Weed  and  Harding,  who  also  agreed 
to  convey  to  the  Wardens,  but  neither  of  these  contracts  was 
recorded  until  after  the  elder  deed  had  been  recorded,  which 
was  subsequent,  in  point  of  time,  to  the  junior  deed.  The 
Wardens,  however,  entered  into  possession  soon  after  they 
contracted  for  the  purchase,  and  before  the  elder  deed  was 
recorded,  under  their  agreement  and  a  tax  title.  Deeds  under 
these  contracts  were  subsequently  made  and  recorded.  It 
was  held  that  the  elder  deed  was  not  postponed  to  the  junior 
fraudulent  deed,  or  those  claiming  through  it. 

In  that  case,  the  elder  bona  fide  deed  was  sustained  against 
the  fraudulent  grantee  and  those  claiming  under  him.  In 
this  case,  Pauline  holds  the  prior  conveyance,  bona  fide,  and 
was,  by  his  tenant,  in  the  open  and  exclusive  possession.  He 
nor  his  grantors  committed  any  fraud  upon  the  persons  claim- 
ing under  the -junior  title,  but,  on  the  other  hand,  he  took 
possession,  which  operates  against  appellant  as  notice  when 
he  purchased.  In  that  case,  it  was  the  grantee  under  the 
junior  and  fraudulent  deed  who  was  in  possession,  and  his 
bond  for  a  conveyance  was  recorded.  In  this,  it  is  the  holder 
of  the  title  first  conveyed,  who  was  in  possession.  The  cases 
are,  to  that  extent,  entirely  different,  and  we  do  not  see  that 
any  principle  is  there  announced  that  brings  this  case  within 
its  operation.  The  most  that  case  can  be  held  to  decide,  is, 
that  where  a  deed  junior  in  date,  taken  with  notice  of  the 
prior  conveyance,  but  first  recorded,  will  not  protect  a  pur- 
chaser of  the  title  from  the  junior  grantee,  who  fails  to  record 
his  agreement  for  the  conveyance  of  the  junior  title,  although 
in  possession  before  the  prior  deed  is  recorded.     While  that 
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case  may  govern  all  similar  cases,  it  cannot  control  this  or  like 
cases. 

For  these  reasons,  the  judgment  of  the  court  below  must 
be  affirmed. 

Judgment  affirmed. 


The  Board  of  Trustees  op  the  Illinois  and  Michigan 

Canal 

V. 

Charles  Daft. 

1.  Negligence — action  for,  will  not  lie  against  the  board  of  trustees — must  be 
brought  against  the  State  trustee.  In  an  action  on  the  case  brought  against  the 
board  of  trustees  of  the  Illinois  and  Michigan  Canal,  to  recover  damages  for  the 
loss  of  a  canal  boat,  occasioned,  as  alleged,  by  the  negligence  of  the  defendant : 
Held,  that  the  action  was  alone  maintainable  against  the  State  trustee,  and  would 
not,  therefore,  lie  against  the  defendants  as  a  board  of  trustees. 

Appeal  from-  the  Superior  Court  of  Chicago ;  the  Hon. 
William  A.  Pobtee,  Judge,  presiding. 

The  opinion  states  the  case. 

Mr.  I.  N.  Arnold  and  Mr.  Geo.  C.  Campbell,  for  the 
appellants. 

Messrs.  Rae  &  Proudfoot,  for  the  appellee. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  an  action  on  the  case,  brought  in  the  Superior 
Court  of  Chicago,  by  Charles  Daft  against  the  board  of  trustees 
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of  the  Illinois  and  Michigan  Canal,  to  recover  damages 
for  the  loss  of  the  canal  boat  "  Bay  State,"  occasioned,  as  is 
alleged,  by  the  negligence  of  the  defendants. 

It  appears,  the  bottom,  by  reason  of  long  use  and  decay, 
dropped  out  of  one  span  of  the  acqueduct  across  Vermilion 
river,  and  let  the  water  out,  and  the  boat  sunk  to  the  bottom. 
The  boat  was  not,  at  the  time  of  the  accident,  in  the  prism 
of  the  canal,  but  in  an  enlargement  of  it,  for  the  use  of  which 
the  board  of  trustees  charged  and  received  tolls  on  this  boat, 
and  where  she  lay  a  dock  had  been  built  by  the  superintendent 
of  the  canal,  for  the  accommodation  of  canal  boats.  It  was 
used  for  that  purpose  — for  canal  boats  to  lie  in. 

The  jury  found  the  defendants  guilty,  and  assessed  the 
damages  at  fourteen  hundred  and  fifty-seven  dollars  and  seventy- 
eight  cents.  A  motion  for  a  new  trial  was  overruled,  and 
judgment  entered  on  the  verdict,  to  reverse  which  the  defen- 
dants bring  the  record  here  by  appeal,  and  assign  various 
errors,  the  most  important  of  which  is  the  seventh,  in  holding 
that  this  action  could  be  maintained  against  the  appellants. 

This  point  has  been  argued  with  great  ability,  on  both  sides, 
and  were  it  not  for  the  act  of  February  28,  184:7,  1  Pur  p. 
Stat.  478,  Scates'  Comp.  931,  we  should  hold,  on  principle, 
that  the  board  was  liable  to  an  action,  for  the  want  of  ordinary 
care  and  skill  in  the  management  of  the  canal,  and  in  the 
performance  of  their  duties,  and,  therefore,  that  the  instructions 
of  the  court,  on  that  point,  were  proper,  and  that  the  verdict 
was  fully  sustained  by  the  evidence,  that,  showing  the  grossest 
carelessness  by  the  defendants.  It  is  impossible  to  allow  that 
these  great  interests  depending  on  safe  canal  navigation,  shall 
be  subjected  to  injuries,  wanton  or  otherwise,  by  the  negli- 
gence of  those  entrusted  with  its  management,  and  there  be 
no  remedy  for  the  wrongs  done,  by  action  at  law. 

But  that  act,  which  does  not  seem  to  have  attracted  much 

attention  on  either  side,   provides  in  express  terms,  where 

individuals,  or  corporations,  had  a  right,  under  the  former 
13— 48th  III. 
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laws  of  this  State,  or  any  of  them  relating  to  the  Illinois  and 
Michigan  Canal,  to  prosecute  suits  against  the  board  of  com- 
missioners of  the  canal,  whilst  such  board  was  in  existence, 
such  individuals  or  corporations,  shall  have  the  right  to  prose- 
cute suits  in  all  competent  courts  of  this  State  against  the 
u  State  Trustee  of  the  Illinois  and  Michigan  Canal,"  by  that 
name  and  style,  the  appointment  of  this  trustee  having  been 
authorized  by  the  act  of  February  21,  1843.  The  act  further 
provides  that  such  suits,  so  to  be  brought  against  such  trustee, 
shall  be  prosecuted  and  defended  in  the  same  manner  as  suits 
heretofore  authorized  against  the  board  of  commissioners  were 
prosecuted  and  defended,  and  judgment  against  such  trustee 
shall  be  of  the  same  nature,  and  have  the  same  effect  as  judg- 
ments recovered  against  the  board  of  commissioners. 

It  is  further  provided,  by  the  second  section  of  this  act, 
that  the  State  trustee,  by  the  above  name  and  style,  may 
also  prosecute  and  defend  suits  in  all  cases  where  the  board 
of  commissioners  might,  or  could,  have  prosecuted  and 
defended  suits,  so  far  as  is  not  inconsistent  with  the  act  of 
February  21,  1843.  The  act  is  entitled  "  An  act  to  authorize 
the  bringing  of  suits  against  the  State  trustee  of  the  Illinois 
and  Michigan,  Canal." 

The  argument  of  appellee  is,  that,  as  by  the  tenth  section  of 
the  act  of  January  9,  1836,  the  board  of  canal  commission- 
ers were  constituted  a  body  politic  and  corporate,  and  in  their 
corporate  name  to  sue  and  be  sued,  and,  as  the  act  of  February 
21, 1843,  provides  that  the  board  of  trustees  shall  possess  all  the 
powers,  and  perform  all  the  duties,  conferred  on  the  board  of 
canal  commissioners,  therefore,  they  can  sue  and  be  sued,  and 
this,  we  think,  would  follow,  did  not  the  act  of  1847,  which  we 
have  quoted,  otherwise  provide.  This  act  is  the  expressed 
will  of  the  legislature,  on  this  particular  subject,  and  must 
furnish  the  only,  and  exclusive,  rule  of  proceeding  for  the 
misfeasance,  malfeasance,  or  nonfeasance  of  the  board,  as  a 
board ;  and  why  should  this  be  so  %     The  answer  is  plain. 
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The  canal  and  its  revenues  are  pledged  to  such  cred- 
itors of  the  State  as  expended  their  money  in  its  completion, 
and  no  portion  of  which  can  be  withdrawn  for  any  purpose 
not  contemplated  by  the  act  of  1843,  without  their  consent, 
but  that  there  may  be  a  remedy  afforded  those  who  may  be 
injured  by  the  operations  of  the  board,  the  State  steps  in  and 
assumes  the  responsibility,  by  saying  to  all  such,  Bring  your 
action  against  the  State  trustee,  who  represents  the  State,  and 
such  damages  as  you  may  obtain  we  will  pay.  The  trustees 
appointed  by  the  creditors,  acting  in  a  fiduciary  character, 
have  no  power  over  the  fund  under  their  control,  otherwise 
than  to  pay  it  out  to  their  cestuis  que  trust.  In  the  same  pro- 
portion that  their  legitimate  receipts  would  be  lessened  by 
recoveries  of  this  nature,  to  the  same  extent  would  the  State  be 
required  to  make  it  good  by  payments  from  the  public  treas- 
ury; hence,  the  declaration,  Bring  your  action  against  the 
State  trustee,  and  the  amount  of  your  recovery  will  be  paid 
by  the  State. 

Counsel  for  appellee  refer  to  this  statute  in  their  brief,  as 
an  argument  in  favor  of  the  right  of  action  against  the  board 
of  trustees,  and  couple  it  with  an  act  passed  March  1,  of  the 
same  year.  That  act  was  passed  to  amend  several  acts  to  pro- 
tect the  canal  lands  against  trespassers,  and,  with  great  propri- 
ety, it  provided,  by  the  fourth  section,  that  all  suits,  except  prose- 
cutions by  indictment,  commenced  under  that  act,  and  the  act 
to  which  it  was  an  amendment,  should  be  brought  in  the 
name  of  the  "  Board  of  Trustees  of  the  Illinois  and  Michigan 
Canal,"  and  why  \  Because  by  the  act  of  1845,  supplemental 
to  this  act  of  February  21,  1843,  the  State,  by  the  Governor, 
conveyed  the  lands  and  lots  remaining  unsold,  to  the  trustees, 
consequently,  for  any  trespasses  on  them,  they  alone  should 
sue,  having  the  legal  title.  This  act  of  March,  1847,  nowhere 
provides,  as  appellee's  counsel  seem  to  understand,  that  all 
suits  commenced  subsequent  to  the  change  of  management, 
from  a  board  of  canal  commissioners  to  that  of  a  board  of 
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trustees,  shall  be  brought  against  the  board  of  trustees.  All 
there  is  in  the  act,  on  that  subject,  is  the  fourth  section,  which 
we  have  quoted,  and  that  has  reference  solely  to  suits  against 
trespassers  on  the  canal  lands,  and  declaring  that  such  suits 
must  be  brought  m  the  name  of  the  board  of  trustees,  as  the 
legal  title  was  in  them. 

Entertaining  these  views,  we  are  constrained  to  reverse  the 
judgment,  the  action  being  sustainable  against  the  State 
trustee  alone. 

Judgment  reversed. 

Mr.  Justice  Lawrence  :  If  the  action  is  maintainable  at 
all,  I  am  of  opinion  it  may  be  maintained  against  the  board 
of  trustees  as  well  as  against  the  State  trustee. 


Mart  A.  Shays  et  al. 

v. 
Faulkner  J.  Norton. 


1.  Deed  —  when  treated  as  a  mortgage.  Where  a  deed  of  conveyance  Is 
absolute  on  its  face,  it  will  be  held  a  mortgage,  only  when  it  appears  that  it 
was  the  intention  of  the  parties  that  it  should  operate  as  a  security  for 
money  loaned,  or  due,  at  the  time  when  it  was  executed.  But  to  give  it  that 
effect,  it  should  satisfactorily  appear  that  such  was  the  design  of  the  parties. 
Loose  and  uncertain  evidence,  or  contradictory  evidence,  which  preponderates 
in  favor  of  the  absolute  character  of  the  deed,  will  not  suffice. 

2.  Attorney  in  fact  —  his  powers.  Where  a  party  purchases  land,  subject  to 
a  deed  of  trust,  given  to  secure  a  debt,  and  gives  the  debtor  a  power  of  attorney 
to  sell  and  convey  it,  and  to  avoid  the  expense  of  a  sale  by  the  trustee,  he  agrees 
with  his  creditors  that  he  shall  purchase  the  property  in  satisfaction  of  the  debt, 
and  the  property  is  so  conveyed :  Held,  that  the  title  passes  to  the  creditor. 

3.  Chancery — jurisdiction,  bill  to  quiet  title.  Where  a  creditor  purchases  real 
estate  of  his  debtor,  in  satisfaction  of  his  debt,  but   [as  never  taken  possession 
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of  the  property,  and  the  vendor  is  claiming  to  be  in  possession,  and  is  asserting 
that  the  conveyance  is  but  a  mortgage  and  he  has  the  right  to  redeem  the  lands, 
the  purchaser  may  maintain  a  bill  to  quiet  his  title.  If,  however,  he  was  claim- 
ing to  have  a  legal  title,  held  by  the  vendor  in  possession,  removed,  and  his  legal 
title  established,  the  remedy  at  law,  in  such  a  case,  being  complete,  the  court 
could  not  entertain  jurisdiction  in  chancery  to  afford  such  relief;  but  it  is  other- 
wise in  settling  purely  equitable  rights. 

Writ  of  Error  to  the  Superior  Court  of  Chicago ;  the 
Hon.  Johjs  A.  Jameson,  Judge,  presiding. 

The  opinion  states  the  case. 

Messrs.  Dent  &  Black,  for  the  plaintiffs  in  error. 

Messrs.  Miller,  Tan  Arman  &  Lewis,  for  the  defendant 
in  error. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  a  bill  filed  by  defendant  in  error,  in  the  Superior 
Court  of  Chicago,  against  plaintiffs  in  error,  to  quiet  the  title 
to  certain  lots  in  that  city.  It  appears  that  Igl chart  &  Clay- 
ton, in  November,  1857,  were  indebted  to  defendant  in  error, 
in  the  sum  of  $4,700,  and  gave  to  him  their  promissory  note 
for  that  amount ;  and,  to  secure  the  payment  of  the  same, 
Clayton  executed  a  trust  deed  to  Lucius  B.  Otis,  for  the  premi- 
ses in  controversy ;  that  in  July,  I860,  the  makers  being 
unable  to  pay,  it  was  agreed  that  defendant  in  error  should 
take  a  conveyance  of  the  property  in  satisfaction  of  the  note, 
and  it  should  be  surrendered ;  that,  in  the  following  August, 
this  arrangement  was  consummated  by  the  trustee,  and  the 
persons  holding  the  title  subject  to  the  trust  deed,  conveying 
the  lots  to  defendant  in  error,  when  he  surrendered  the  note 
to  the  makers. 
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It  is  insisted,  that  this  transaction  only  amounts  to  a  mort- 
gage as  security  for  the  money  due  upon  the  note,  and  not  to 
a  conveyance  of  the  title  to  defendant  in  error.  While 
courts  of  equity  always  look  to  the  nature  of  the  transaction, 
as  manifested  by  the  intention  of  the  parties,  and  if  a  deed, 
absolute  on  its  face,  was  only  intended  as  a  security,  it  will  be 
treated  and  enforced  as  a  mortgage,  still  the  courts  have  never 
gone  the  length  of  holding  that  the  mortgagor  may  not  sell 
the  mortgaged  premises  to  the  creditor.  Such  a  rule  would 
be  harsh  and  unreasonable ;  and  the  law  has  not  prohibited 
such  transactions,  although  the  form  that  the  transaction  may 
assume  will  not  be  regarded,  but  the  intention  of  the  parties, 
if  the  transaction  be  otherwise  unobjectionable,  will  be  carried 
out.  Hence,  it  has  been  long  and  uniformly  held,  that  if  the 
parties  intend  a  deed  but  as  a  security  for  a  sum  of  money,  it 
will  be  treated  as  such,  but  if,  on  the  other  hand,  it  is  designed 
as  an  absolute  conveyance,  it  will  be  so  enforced. 

Was  this,  then,  intended  as  a  mortgage  or  an  absolute  con- 
veyance ?  Defendant  in  error  swears  that  it  was  a  conveyance, 
and  not  as  a  security,  and  the  two  Otises  testify  that  it  was 
intended  to  be  a  satisfaction  of  the  debt,  and  to  vest  the  title 
absolutely  in- defendant  in  error.  All  of  the  evidence  in  the 
case,  except  that  of  Iglehart,  tends  strongly  to  stamp  the  trans- 
action as  an  absolute  sale,  and  not  as  a  security.  From  the 
testimony  of  .defendant  in  error,  no  other  conclusion  could  be 
drawn.  It  is  clear,  full  and  consistent,  and  altogether  satis- 
factory, and  clearly  sustains  the  decree,  unless  the  testimony 
of  Iglehart  overcomes  and  destroys  its  weight. 

He  testifies  that  he  only  intended  that  the  conveyance 
should  operate  as  a  security  for  the  money ;  that  he  was  to 
have  a  year,  within  which  to  sell  the  property  and  pay  the 
debt.  On  his  cross-examination,  he  says  that,  at  the  time  the 
arrangement  was  made,  he  thought  defendant  in  error  sup- 
posed he  had  the  absolute  title  in  himself,  and  assigns  that  as 
the  reason  why  he  said  nothing  to  Judge  Otis  about  his  having 
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a  year  to  redeem ;  that  he  was  willing  defendant  in  error 
should  remain  under  the  impression  that  he  was  acquiring  an 
absolute  title.  He  also  says,  the  reason  that  he  did  not  reserve 
the  right,  by  the  bond  he  executed,  to  redeem  within  the 
year,  was,  because  he  did  not  want  Judge  Otis  to  know  it. 
Defendant  in  error  testifies,  that  he  did  not  make  such  an 
agreement,  and  James  Otis  swears  that  he  was  present  when 
the  arrangement  was  consummated,  and  that  defendant  said, 
in  Iglehart's  presence,  "  I  have  bought  the  lots  of  Iglehart, 
if  he  can  make  the  title  good."  To  which  the  latter  replied, 
he  could.  And  L.  B.  Otis  testifies,  that  it  was  understood 
that  the  title  was  to  be  conveyed  to  defendant  in  error,  and 
the  note  canceled. 

We  regard  it  clear,  not  only  from  Iglehart's  testimony,  but 
from  the  other  circumstances  in  the  case,  that  defendant  in 
error  intended  the  conveyance  should  be,  and  that  he 
supposed  it  was,  absolute  and  wholly  unconditional.  And  the 
witnesses  cognizant  of  the  facts  disclosed  by  the  parties  in 
having  it  consummated,  so  understood  it.  The  fact  that 
defendant  in  error  obtained  no  greater  security,  and  was  giv- 
ing up  the  means  of  immediate  sale  and  realization  of  his 
debt,  if  the  property  was  worth  that  sum,  for  a  security  of 
another  form,  to  run  indefinitely,  and  have  to  be  foreclosed  by 
a  bill  in  chancery,  negatives  the  supposition  that  he  intended 
to  hold  the  premises  simply  as  a  security.  By  such  an 
arrangement  he  would  have  gained  nothing,  but  would  have 
placed  himself  in  a  worse  condition.  Creditors  and  money 
lenders  are  not,  it  is  believed,  accustomed  to  voluntarily  sur- 
render such  advantages.  But  if  the  evidence  of  defendant  in 
error,  on  the  one  side,  and  Iglehart  on  the  other,  as  to  the 
extension  of  time,  were  of  equal  credit,  still  Iglehart  must 
fail,  as  he  must  make  out  his  case  by  a  preponderance  of  evi- 
dence. And  it  appears  that  defendant  in  error  is  strongly 
corroborated,  as  Iglehart  failed  to  speak  of  the  extension  of 
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time,  when  defendant  in  error  said  lie  had  purchased  the 
property,  but  assented  to  the  statement,  by  his  reply. 

We  are  bound  to  give  credit  to  defendant  in  error  in  his 
statement,  supported,  as  it  is,  by  corroborating  testimony  in 
the  case.  And  Iglehart  admits  that  defendant  in  error  sup- 
posed he  was  obtaining  an  absolute  title,  and  that  he,  so  far 
from  undeceiving  him,  encouraged  the  belief,  and  systemati- 
cally refrained  from  saying  or  doing  any  act  which  would  cor- 
rect the  impression.  Such  conduct  is  not  fair,  equitable,  or 
just,  and  does  not  commend  itself  to  the  conscience  of  the 
chancellor.  But  we  are  not  satisfied  that  the  time  was 
extended  for  the  period  of  one  year,  to  enable  Iglehart  to 
sell  the  premises  and  pay  the  money.  On  the  contrary,  we 
are  satisfied  that  the  transaction  was  intended  to  be,  and  was, 
an  absolute  sale,  and  must  be  supported  as  such,  to  carry  the 
intention  of  the  parties  into  effect.  Nor  do  we  see  that  there 
was  any  fraud  or  unfairness,  on  the  part  of  defendant  in  error. 
He  received  property,  in  payment  of  his  debt,  which  Iglehart 
admits  was  unsaleable,  that  did  not  increase  in  value  during 
the  next  twelve  months  after  the  sale,  and  which  real  estate 
agents  place  at  less  value  than  the  debt  when  the  purchase 
was  made. 

Had  this  been  but  a  security,  the  note  would  not  probably 
have  been  surrendered,  as  business  men  are  not  in  the  habit 
of  giving  up,  the  evidence  of  their  debts  when  they  obtain 
security  to  enable  them  to  enforce  payment.  Again,  had  the 
property  not  risen,  or  had  it  depreciated  in  value,  and  defend- 
ant in  error  had  filed  a  bill  to  foreclose,  and  to  obtain  a  decree 
in  personam,  can  any  one  suppose  that  Iglehart  would  not 
have  insisted  that  it  was  an  absoJute  sale?  And,  had  such  a 
defense  been  interposed,  there  is  no  doubt  that  on  the  evi- 
dence in  this  record  he  would  have  maintained  his  defense. 
To  render  such  transactions  a  mere  security,  there  must  be 
mutuality.  Both  parties  must  be  able  to  treat  and  enforce  it 
as  a  mortgage.     Had  this  property  fallen  in  price,  we  should 
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probably  never  have  heard  it  asserted  that  this  transaction  only 
constituted  a  mortgage. 

Inasmuch  as  Mrs.  Shays  entrusted  her  business  to  Iglehart, 
and  fully  empowered  him  to  manage  it,  as  her  agent,  and 
as  her  lot  had  been  previously  embraced  in  the  deed  of  trust, 
and  was  subject  to  it  when  she  purchased  it,  she  can  not  object 
to  its  transfer  in  satisfaction  of  the  debt. 

It  is  also  insisted,  that  the  defendants  being  in  possession, 
the  court  had  no  jurisdiction  to  entertain  this  bill,  but  the 
party  should  have  been  left  to  his  ejectment.  It  is  manifest 
that  an  ejectment  suit  would  not  have  settled  the  questions  pre- 
sented in  this  record,  as  they  are  strictly  of  equitable  jurisdiction. 
The  question  then  resolves  itself  into  this, — whether  a  court  of 
equity  will  compel  a  party  out  of  possession,  holding  the  legal 
title,  but  against  whom  a  party  in  possession,  or  claiming  to 
have  possession,  is  asserting  an  equitable  title,  to  proceed  at 
law  and  regain  possession,  before  it  will  entertain  jurisdiction 
to  settle  the  equities  of  the  parties.  As  a  general  rule,  where 
a  party  has  a  complete  remedy  at  law,  equity  will  not  inter- 
fere, but  leave  the  party  to  seek  his  rights  through  his  legal 
remedy.  But  to  this  rule  there  are  some  exceptions,  as,  where 
the  relief  in  chancery  is  more  complete  and  effectual.  Morris 
v.  Thomas,  17  111.  112  ;  Frazer  v.  Miller,  16  111.  48.  And  in 
the  case  of  Martin  v.  Dry  den,  1  Grilm.  187,  it  was  held,  that 
parties  may  try  the  strength  of  their  legal  titles  at  law,  but 
where  they  seek  by  bill  to  remove  all  liens  and  encumbrances, 
if  any,  created  by  a  proceeding  in  attachment,  and  thus  to 
quiet  the  title  by  a  decree,  a  court  of  equity  may  then  exercise 
its  jurisdiction,  and  determine  the  equities  of  the  parties. 
From  this  authority  it  seems,  that  where  equitable  rights  exist, 
although  cognizable  in  a  court  of  law,  a  party  will  not  be  sent 
to  that  forum  to  assert  them,  but  a  court  of  equity  will  retain 
the  bill  and  afford  the  relief.  In  that  case,  as  in  this,  it  was 
insisted  that  the  party  could  assert  his  rights  at  law. 

The  case  of  the  Alton  Marine  and  Fire  Insurance  Company 
14— 48th  III. 
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v.  Buchmaster,  13  111.  201,  is  referred  to  in  support  of  the 
position  relied  upon  by  plaintiffs  in  error.  In  that  case  the 
court  was  considering  legal,  and  not  equitable,  titles;  and 
the  court  say,  "  And  bills  filed  for  the  purpose  of  quieting 
one  legal  title,  by  the  suppression  of  another,  have  ever  been 
received  by  courts  of  equity  with  great  caution."  "  The  rea- 
son why  a  party  out  of  possession  can  not  maintain  such  a 
bill  is,  that  he  may  bring  an  action  at  law  to  test  his  title, 
which,  ordinarily,  a  party  in  possession  can  not  do.  Such  a 
bill  is  only  entertained  by  a  court  of  equity,  because  the  party 
is  not  in  a  position  to  force  the  holder  of,  or  one  claiming  to 
defend  under  the  adverse  title,  into  a  court  of  law,  to  contest 
its  validity ;  and  this,  as  a  general  rule,  is  the  test  to  which  a 
court  of  equity  will  look,  to  determine  whether  the  necessity 
of  the  case  requires  its  interference."  In  that  case  the  ques- 
tion was,  whether  a  court  of  equity  would  entertain  a  bill  by 
the  holder  of  a  legal  title,  out  of  possession,  against  a  person 
in  possession  under  a  legal  title.  And,  upon  authority  and 
principle,  the  court  could  not  have  done  otherwise  than  to 
hold  that  it  could  not  entertain  jurisdiction  to  quiet  the  title, 
as  complainant's  remedy  was  complete  at  law. 

This,  however,  is  wholly  a  different  question.  It  simply 
involves  the  investigation  and  determination  of  equitable  rights, 
in  nowise  affecting  the  legal  right  to  possession,  nor  are  the 
legal  titles  directly  involved.  If  defendant  in  error  held  the 
legal  title,  which  is  admitted,  and  if,  as  he  claims  and  we  think, 
he  has  established  that  his  title  is  absolute,  and  Iglehart  is 
asserting  that  he  has  equitable  rights  in  the  premises,  which 
operate  as  a  cloud  on  his  title,  and  prevents  him  from  selling 
and  disposing  of  the  property,  he  must  have  a  remedy  by 
which  that  cloud  can  be  removed,  and  it  is  obvious  that  it 
can  not  be  done  in  a  court  of  law,  and  hence  his  remedy  is  in 
equity.  We,  are,  therefore,  of  the  opinion  that  the  bill  was 
properly  retained,  and  the  relief  granted.     The  decree  of  the 

court  below  must  be  affirmed. 

Decree  affirmed. 
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The  City  of  Chicago 

v. 

Bridget  Smith. 

1.  New  trial — verdict  against  the  evidence.  When  the  evidence  to  support  a 
verdict,  although  not  satisfactory  to  this  court,  is  of  such  a  nature  as  will  war- 
rant the  finding,  a  new  trial  will  not  be  granted. 

2.  Same — excessive  damages.  Where,  in  an  action  for  negligence,  the  damages 
awarded  were,  in  the  opinion  of  the  court,  large  for  the  injury  sustained,  yet, 
they  were  not  so  excessive  as  to  indicate  passion  or  prejudice  on  the  part  of  the 
jury  in  awarding  them,  the  verdict  will  not  be  disturbed. 

3.  Witnesses — credibility  of.  The  maxim  " falsus  in  uno,  falsus  in  omnibus" 
should  only  be  applied  in  cases  where  a  witness  wilfully  and  knowingly  gives  false 
testimony. 

4.  Instruction — need  not  be  repeated.  It  is  not  error  for  the  court  to  refuse 
an  instruction  which,  in  substance,  had  already  been  given  in  others.  Instruc- 
tions need  not  be  repeated. 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the 
Hon.  Erastus  S.  Williams,  Judge,  presiding. 

This  was  an  action  on  the  case,  brought  by  the  appellee 
against  the  appellant,  in  the  court  below,  to  recover  for  inju- 
ries received  and  occasioned,  as  alleged,  from  the  negligence  of 
appellant,  in  not  keeping  its  streets  in  a  safe  and  suitable  con- 
dition for  persons  traveling  thereon.  The  case  was  tried  before 
the  court  and  a  jury,  and  a  verdict  of  $1,311.00  rendered  for 
the  plaintiff.  A  motion  for  a  new  trial  was  made  and 
overruled,  and  judgment  entered  on  the  verdict,  to  reverse 
which  the  record  is  brought  to  this  court  by  appeal. 


Mr.  S.  A.  Irvin,  for  the  appellant. 
Mr.  E.  W.  Evans,  for  the  appellee. 
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Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

It  is  not  denied,  the  City  of  Chicago  is  liable  to  an  action 
for  any  injury  occasioned  to  a  person  by  reason  of  the  dan- 
gerous condition  of  the  sidewalks  or  streets  of  the  city,  under 
the  control  of  its  authorities,  such  person  using  proper  care  to 
guard  against  accidents  to  which  he  may  be  exposed  by  reason 
of  such  condition  of  a  street  or  sidewalk  under  such  control. 

The  testimony  shows  great  negligence  on  the  part  of  the 
city  authorities  in  suffering  the  catch-basin  of  this  hydrant  to 
be  so  clogged  and  filled  up,  as  to  render  it  incapable  of  receiv- 
ing and  passing  off  the  water  from  the  hydrant.  It  was  also 
negligence  in  the  city  officials  to  flush  the  hydrant  in  the  man- 
ner it  was  done,  and  if  it  was  necessary  it  should  so  have  been 
flushed  as  to  run  the  water  into  the  street,  and  on  to  the  aprons 
at  the  crossing,  it  was  their  duty,  if  the  water  froze  upon  them, 
to  remove  it  as  soon  as  possible.  It  is  certain  the  plaintiff 
was  negligent  also,  for  she  saw  the  ice — "  it  was  a  hill  of  ice" 
— and  she  essayed  to  cross  it,  under  the  light  of  a  street  lamp, 
when  if  she  had  gone  but  a  little  to  one  side  or  the  other,  the 
accident  would  not  have  happened.  But  the  jury  have  com- 
pared her  negligence  with  that  of  the  city  authorities,  and 
found  the  preponderance  against  the  city,  by  evidence  which, 
though  not  satisfactory  to  us,  is  of  such  a  nature  as  to  prevent 
this  court,  in  respect  to  its  repeated  decisions,  from  any  inter- 
ference to  disturb  it. 

The  damages,  we  think,  are  large  for  such  an  injury  as  the 
plaintiff  received,  but  we  cannot  say  they  are  so  excessive  as 
to  manifest  prejudice  or  passion  on  the  part  of  the  jury. 

As  to  the  eighth  instruction  asked  by  the  defendant  and 
refused,  we  are  of  opinion,  under  the  authority  of  the  case  of 
Brennan  v.ThePeople,  15  111.516,  it  should  not  have  been  given. 
There  the  court  say,  it  does  not  follow,  merely  because  a  witness 
makes  an  untrue  statement,  that  his  entire  testimony  is  to 
be  disregarded.     This  must   depend  on  the   motive  of   the 
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witness.  If  he  intentionally  swears  falsely  as  to  one  matter,  the 
jury  may  properly  reject  his  whole  testimony  as  unworthy  of 
credit.  But  if  he  makes  a  false  statement,  through  mistake  or 
misapprehension,  they  ought  not  to  disregard  his  testimony 
altogether.  The  maxim,  "falsus  in  uno,falsus  in  omnibus" 
should  only  be  applied  in  cases  where  a  witness  willfully  and 
knowingly  gives  false  testimony.  The  instruction  refused 
omits  an  important  element,  that  of  intention,  and  was  pro- 
perly refused. 

The  fifth  instruction  is  a  substantial  copy  of  an  instruction 
held  to  be  proper  by  this  court,  in  the  case  of  the  St.  Louis 
&  Terre  Haute  R.  R.  Co.  v.  Todd,  36  111.  415,  but  not  the 
explanation  as  made  in  this  case,  as  to  its  meaning. 

But  there  was  no  error  prejudicial  to  the  defendant,  by  refus- 
ing it,  because  the  court  had  given  for  the  defendant  an 
instruction  which  fully  embraced  it.  It  is  instruction  3,  and 
as  follows : 

"  The  jury  are  also  instructed  that  the  plaintiff  was  bound 
to  exercise  ordinary  care  and  prudence  in  attempting  to  cross 
the  street,  and  even  if  the  jury  should  be  convinced,  from  the 
evidence,  that  the  crossing  in  question  was  dangerous,  yet  if 
the  accident  is  attributable  to  the  want  of  ordinary  care  on  the 
part  of  the  plaintiff,  she  cannot  recover  unless  the  jury  shall 
be  satisfied,  from  the  evidence,  that  the  city  was  guilty  of  that 
gross  negligence  which  implies  willful  injury." 

Perceiving  no  error  in  the  record,  the  judgment  is  affirmed. 

Judgment  affirmed. 
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Samuel  Claycomb 
v. 
James  McCoy. 

1.  Allegations  and  proofs — under  a  count  for  money  had  and  received.  A 
common  count  which  declares  for  money  had  and  received  by  the  defendant  for 
the'  use  of  the  plaintiff,  is  not  supported  by  evidence,  that  the  plaintiff  paid 
money  for  the  use  of  the  defendant. 

Appeal  from  the  Circuit  Court  of  Warren  County ;  the 
Hon.  John  S.  Thompson,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  brought  by  McCoy  against 
Claycomb,  for  money  paid  by  McCoy,  a  collector  of  taxes,  in 
discharge  of  the  delinquent  taxes  of  Claycomb,  at  his  request, 
and  upon  his  promise  to  refund  the  money  in  a  short  time,  with 
interest. 

The  declaration  counted  for  money  had  and  received  by  the 
defendant  for  the  use  of  the  plaintiff,  to  which  the  defendant 
pleaded  the  general  issue. 

On  the  trial,  it  was  proved  for  the  plaintiff,  that  the  money 
was  paid  by  him  for  taxes,  for  the  use  of  the  defendant,  and  a 
verdict  for  the  plaintiff. 

Defendant  moved  for  a  new  trial,  which  was  denied,  and 
judgment  rendered.  The  cause  is  brought  to  this  court  by 
appeal,  and  the  principal  error  assigned  is,  that  the  evidence 
does  not  support  the  averment  in  the  declaration. 

'Messrs.  Haeris,  Hall  &  Hoffman,  for  the  appellant. 

Mr.  John  J.  Glenn,  for  the  appellee. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 
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We  are  obliged  to  reverse  this  judgment.  Although  the 
appellee  would  have  been  clearly  entitled  to  his  verdict  under 
a  declaration  properly  framed,  yet  we  can  not  hold  that  money 
paid  by  him  at  appellant's  request,  in  discharge  of  the  taxes 
of  the  latter,  can  be  collected  in  an  action  for  money  had  and 
received.  It  is  true,  there  are  cases  such  as  the  appellee's 
counsel  cites,  in  which  it  has  been  held  that  a  promissory  note 
is  admissible  in  evidence,  under  a  count  for  money  had  and 
received,  the  actual  consideration  of  the  note  not  appearing. 
In  such  cases,  juries  have  sometimes  been  allowed  to  presume 
the  note  was  given  for  money  had  and  received.  But  we 
know  of  no  case  in  which  a  recovery  has  been  allowed  under 
a  count  for  money  had  and  received,  where  the  only  proof 
of  indebtedness  has  been,  not  that  money  or  money's  worth 
has  been  received  by  the  defendant  for  the  use  of  the  plain- 
tiff, but  that  the  plaintiff  has  paid  money  for  the  use  of  the 
defendant.  This  was  the  present  case,  and  we  are  obliged  to 
say,  there  was  such  a  variance  between  the  declaration  and 
the  evidence,  that  the  objection  to  the  latter  should  have  been 
sustained. 

The  appellee  will  have  leave  to  amend  his  declaration. 

Judginent  reversed. 


Jacob  Koss 


Sarah  B.  Cobb. 

1.  Partition — of  the  title  required.  As  a  general  rule,  courts  will  refuse  to 
make  partition  of  land  between  parties  claiming  to  be  tenants  in  common,  unless 
it  clearly  appears  that  the  several  persons  claiming  to  be  owners,  hold  title  to 
the  premises. 
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2.  So,  where  the  party  seeking  partition  under  the  statutory  proceeding  for 
that  purpose,  shows  merely  &  prima  facie  title,  arising  under  color  of  title,  pos- 
session and  payment  of  taxes  for  seven  years,  he  cannot  obtain  the  relief  sought. 
To  authorize  a  partition  in  favor  of  one  holding  under  that  character  of  title,  it 
should  appear  that  the  persons  holding  the  adverse  title  were  not  under  disability, 
and  that  their  title  was  undoubtedly  barred. 

3.  Remedy  in  chancery — in  such  case.  The  person  holding  such  prima  facie 
title,  might,  no  doubt,  file  a  bill  in  chancery  against  those  claiming  adversely, 
making  them  and  the  other  tenants  in  common  parties,  and  have  such  adverse 
claim  removed,  as  a  cloud  upon  his  title,  and  then  obtain  partition. 

Api>eal  from  the  Circuit  Court  of  Rock  Island  county; 
the  Hon.  Ira  O.  Wilkinson,  Judge,  presiding. 

The  opinion  fully  presents  the  facts. 

Messrs.  Sweeney  &  Jackson,  for  the  appellant. 

Messrs.  Osborn  &  Curtis,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  an  application  for  the  partition  of  thirty-five  feet 
on  the  south  side  of  lot  seven,  block  twelve,  old  town  of 
Hock  Island.  Appellee  filed  her  petition  claiming  to  be  the 
owner  in  fee  of  an  undivided  third  of  the  premises,  and  admit- 
ting that  appellant  was  the  owner  of  the  other  two-thirds. 
The  parties  both  claim  title  from  Samuel  Andrews ;  appellant 
by  mesne  conveyances ;  first,  a  deed  for  the  undivided  two- 
thirds  of  the  premises  from  Andrews  to  Pope  and  West,  and 
from  them  to  appellant.  And  in  1852,  Andrews  conveyed 
the  remaining  one-third  to  Benjamin  J.  Cobb,  who  died  in 
1863,  who  devised  his  undivided  third  to  appellee,  his  widow. 

It  appears  that  Andrews  was  in  possession  of  the  premises 
until  his  sale  to  Pope  and  West,  in  1847,  and  continued  in 
possession  of  one-third,  as  tenant  in  common  with  West  and 
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Pope,  until  he  sold  to  Cobb.  It  also  appears  that  Cobb  was 
in  possession  of  his  one-third,  as  tenant  in  common  with  Pope 
and  West,  from  the  time  he  purchased,  in  1852,  until  his  death, 
in  1863.  And  appellee  claims  to  have  been  in  possession  of 
this  one-third,  as  tenant  in  common  with  Pope  and  West,  since 
the  death  of  her  husband,  until  they  sold  to  appellant,  and 
with  him  after  his  purchase  until  she  filed  her  petition.  That 
since  the  purchase  by  Cobb,  he,  during  his  life,  and  appellee, 
since  his  death,  have  paid  all  taxes  legally  assessed  upon  this 
one-third  of  the  premises. 

It  also  appears,  that  James  H.  Lockwood  recovered  a  judg- 
ment against  Andrews  and  one  McMasters,  in  June,  1811,  and 
that  these  premises  were  sold  on  an  execution  issued  on  that 
judgment,  and  that  one  Aaron  Gould,  also  as  a  judgment  cre- 
ditor of  Andrews,  redeemed  from  the  sheriff's  sale,  and 
purchased  the  lot  in  April,  1845,  on  his  execution,  and  received 
a  sheriff's  deed  which  he  placed  on  record.  It  also  appears 
that  Gould  subsequently  sold  an  undivided  two-thirds  of  the 
lot  to  Pope  and  West,  but  there  is  no  evidence  that  he  ever 
conveyed  the  other  one-third  to  any  person.  On  this  state  of 
facts,  the  court  below  rendered  a  decree,  directing  partition 
and  appointing  commissioners,  who  reported  that  the  premi- 
ses were  not  susceptible  of  division,  &c.  A  further  decree 
was  rendered,  ordering  the  sale  of  the  premises,  and  the  pay- 
ment of  one-third  of  the  purchase  money  to  appellee  and  the 
other  two-thirds  to  appellant.  And  the  case  is  brought  to  this 
court  on  appeal,  and  we  are  asked  to  reverse  the  decree  because 
appellee  has  failed  to  establish  such  a  title  as  authorized  the 
court  below  to  make  partition. 

The  object  of  a  partition  being  to  allot  to  each  of  several 

owners  in  common  their  shares  in  severalty,  free  from  the 

claims    of   the    other    tenants    in    common,   as    a   general 

rule,  courts  will  refuse  to  make  partition  unless  it  clearly  and 

satisfactorily  appears  that  the  several  persons  claiming  to  be 

owners,  hold  title  to  the  premises.     Only  the  persons  who  are 
15 — 18th  III. 
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parties  to  the  record  can  be  bound  by  the  decree  of  the  court, 
hence  the  necessity  of  having  all  parties  in  interest  before  the 
court  when  an  application  is  made  for  partition.  If  a  partition 
were  otherwise  made,  purchasers,  in  case  of  a  sale,  would 
hazard  loss,  by  failing  to  acquire  title,  and  knowing  this  fact, 
it  would  necessarily  depress  the  price  on  a  sale. 

If  this  decree  were  carried  into  execution,  and  a  sale  should 
be  made,  and  it  should  subsequently  appear  that  Gould  had 
sold  the  other  third  to  persons  under  disability,  or  he  had  died 
before  the  statute  began  to  run,  leaving  heirs  who  were  minors 
or  femes  covert,  they  would  not  be  bound  by  the  decree,  and 
if  the  sheriff's  sale  was  regular  and  passed  Andrews'  title, 
they  could  still  recover  this  one  undivided  third  part  of  the 
lot,  notwithstanding  the  decree  and  sale.  It  is  obvious  that  it 
was  not  the  design  of  the  general  assembly  to  authorize  such 
a  proceeding,  unless  the  title  in  those  claiming  to  be  tenants 
in  common  was  clear  and  satisfactory. 

Appellee  has  established  a  prima  facie  title,  but  she  has  not 
shown  that  the  title  to  her  one-third,  previously  held  by 
Gould,  may  not  be  owned  by  persons  under  disability 
who  may  still  recover  it.  She  has,  therefore,  failed  to  estab- 
lish such  a  title  as  would  authorize  a  court  to  decree  a  partition, 
unless  those  holding  the  adverse  title  were  made  parties  to 
the  proceeding.  She  might,  no  doubt,  have  filed  a  bill  in 
chancery,  and  made  Gould,  as  well  as  appellant,  parties,  and 
had  Gould's  claim  removed  as  a  cloud  upon  her  title,  and  then 
obtained  partition.  Failing  to  do  so,  she  was  bound  to 
do  more  than  establish  a  prima  facie  title  to  entitle  her  to 
relief.  She  should  have  shown  that  the  owners  of  Gould's 
title  were  not  under  disability,  and  that  the  adverse  title  was 
undoubtedly  barred.  Having  failed  to  do  so,  the  court  below 
erred  in  rendering  the  decree  for  the  partition  and  sale  of  the 
property,  and  it  is  reversed  and  the  cause  remanded. 

Decree  reversed. 
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Peter  Wethrich 

v. 

George  B.  Foster. 


1.  Bill  of  exceptions — what  it  should  contain.  When  a  party  assigns  for  error, 
the  refusal  of  the  court  to  give  certain  instructions  prayed  by  him,  and  the  record 
shows  that  a  part  of  the  instructions  asked  by  him  were  given,  but  fails  to  dis- 
close those  instructions,  it  will  be  presumed  that  those  given  comprised  the  sub- 
stance of  those  refused. 

2.  Instructions — not  to  be  repeated.  The  rule  is  well  settled,  that  a  court  need 
not  repeat  its  instructions.  An  instruction  once  given,  its  duplicate  in  substance 
may  be  refused. 

Appeal  from  the  Circuit  Court  of  Tazewell  county ;  the  Hon. 
James  Harriott,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  brought  in  the  court  below 
by  the  appellee,  George  B.  Foster,  against  the  appellant,  Peter 
Weyhrich,  to  recover  certain  moneys  alleged  to  have  been 
paid  out  and  expended  for  the  use,  and  at  the  request  of, 
the  appellant.  A  trial  had  at  the  June  term,  1868,  resulted 
in  a  verdict  for  the  plaintiff  for  $1,475.00.  A  motion  for  a 
new  trial  was  made  and  overruled,  and  judgment  rendered 
on  the  verdict,  whereupon  the  defendant  appealed  to  this 
court. 

Messrs.  Prettyman  &  Richmond,  for  the  appellant. 

Mr.  C.  G.  Whitney,  for  the  appellee. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court: 

It  is  urged  in  behalf  of  appellant,  that  the  circuit  court 
erred  in  refusing  instructions   prayed  by  him.     It  appears, 
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however,  that  the  court  gave  a  part  of  the  instructions  asked 
by  him,  and  those  thus  given  are  not  contained  in  the  record. 
JSon  constat  but  that  they  comprised  the  substance  of  those 
refused.  It  is  not  uncommon  for  counsel  to  express  the  same 
idea  in  different  instructions,  and  when  one  instruction  is,  in 
substance,  the  duplicate  of  another  already  given,  it  may  well 
be  refused. 

It  is  also  urged,  that  the  verdict  was  against  the  evidence, 
but  the  money  was  clearly  paid  by  Foster,  on  the  order  of 
Weyhrich,  and  the  jury  were  justified  in  inferring,  from  the 
evidence,  that  it  was  Foster's  money. 

Judgment  affirmed. 


Hector  J.  Humphrey  et  al. 

v. 

Henry  C.  Newhall. 

1.  Appearance  —  as  to  what  defendants.  Where  a  part  of  several  defendants 
in  chancery  .are  served  personally,  and  others  by  publication,  an  appearance  by 
"the  defendants"  will  be  construed  as  an  appearance  by  all  of  the  defendants, 
all  having  been  served  in  contemplation  of  law. 

2.  Same  —  what  defects  cured  thereby.  An  appearance  by  "the  defendants," 
in  a  suit  in  chancery,  cures  antecedent  irregularities,  such  as  an  alleged  insuf- 
ficiency of  the  affidavit  of  non-residence,  which  was  the  basis  of  the  publication 
of  notice. 

"Writ  of  Error  to  the  Circuit  Court  of  Henry  county; 
the  Hon.  Ira  O.  Wilkinson,  Judge,  presiding. 

This  was  a  suit  in  chancery,  brought  in  the  court  below, 
by  E~ewhall,  against  Humphrey,  Turner,  Naudain,  Allen  and 
Peterson,  to  foreclose  a  mortgage  given  to  secure  a  note  executed 
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to  Newhall,  by  Humphrey  &  Turner,  for  $1,750.  Humphrey, 
being  a  non-resident,  was  served  by  publication ;  the  other 
defendants  were  personally  served. 

The  cause  coming  on  to  be  heard,  the  following  rule  was 
made; 


"  At  this  day  came  the  said  complainant,  by  Carpenter,  his 
solicitor,  and  the  said  defendants,  by  Geo.  E.  Wait,  their  solici- 
tor, and  this  cause  now  coming  on  to  be  heard,  and  said 
defendants  having  failed  to  answer  said  complainant's  bill,  a 
rule  is  entered  herein,  requiring  the  said  defendants  to  plead, 
answer  or  demur  to  the  said  complainant's  bill  of  complaint, 
filed  herein,  by  Wednesday  morning  next,  and  that  in  default 
thereof,  said  bill  be  taken  as  confessed  against  them,  and  a 
decree  entered  according  to  the  prayer  of  said  bill." 

The  defendants  failing  to  plead,  answer  or  demur,  a  pro  con- 
fess*? decree  was  rendered  against  them,  according  to  the 
prayer  of  the  bill.  The  defendant  Humphrey,  now  brings 
the  cause  to  this  court,  by  writ  of  error,  and  asks  that  the 
decree  be  reversed  as  to  him,  and  assigns  as  error,  that  the 
court  below  had  no  jurisdiction,  in  the  cause,  over  him,  because 
of  the  insufficiency  of  the  affidavit  of  non-residence,  which 
was  the  basis  of  service  by  publication. 

Messrs.  Shaw  &  Crawford,  for  the  plaintiffs  in  error. 

Mr.  C.  Durham,  for  the  defendant  in  error. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

The  points  made  by  plaintiffs  in  error  are  not  tenable,  inas- 
much as  the  record  shows  there  was  an  appearance  by  them, 
by  attorney,  in  the  Circuit  Court,  and  that  was  sufficient  to 
cure  antecedent  irregularities,  if  there  were  any. 
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"We  are  referred,  by  plaintiffs  in  error,  to  two  cases  in  this 
court,  in  which  it  was  said,  where  there  were  several  defen- 
dants, and  some  of  them  served,  an  appearance  must  be  limited 
to  those  served.  That  is  the  case  of  Gardner  v.  ITaU,  29  111. 
277. 

In  this  case,  one  of  the  defendants  was  personally  served, 
and  the  others  by  publication  only,  which  is  equivalent  to  per- 
sonal service.  An  entry  of  appearance  by  defendants,  therefore, 
will  be  taken  and  understood  to  include  all  the  defendants,  as 
they  have  all  been  served,  in  contemplation  of  law. 

In  the  other  case  cited,  Clemson  et  at.  v.  The  State  Bank,  1 
Scam.  45,  there  the  recital,  "  that  the  defendants  came  by  their 
attorney,"  was  evidently  a  mistake,  which  the  attorney  him- 
self had  corrected,  by  using,  in  the  subsequent  pleadings,  only 
the  name  of  the  defendant  served,  which  mistake  the  court 
would  have  corrected,  on  motion,  had  not  the  attorney  him- 
self corrected  it.  This  record  shows  a  full  appearance  by  all 
the  defendants,  by  attorney.  There  being  no  error  in  the 
record,  the  decree  is  affirmed. 

Decree  affirmed. 


John  Thompson 

v. 

Eliza  Keed,  Administratrix,  etc. 

1.  Evidence  —  relating  to  mutual  credit — what  proof  is  sufficient  to  establish  — 
to  take  a  case  out  of  the  statute  of  limitations.  T  filed  an  account,  in  the  Pro- 
bate Court,  against  the  estate  of  R,  for  his  mother's  board,  during  a  period  of 
seven  and  a  half  years,  claiming  that  she  was  so  boarded  under  an  implied  con- 
tract on  the  part  of  R  to  pay  for  it.  The  administratrix  pleaded  the  statute  of 
limitations,  and,  upon  the  trial,  on  an  appeal  to  the   Circuit  Court,  the   court 
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instructed  the  jury  that  all  charges  for  her  board  which  were  due  and  payable 
more  than  five  years  before  the  decease  of  R,  were  barred  by  the  statute,  unless 
a  new  promise  was  proved.  Held :  That  a  modification  of  such  instruction 
stating  the  effect  of  mutual  credit  between  the  parties  within  the  five  years, 
would  not  have  been  proper,  the  evidence  on  that  point  simply  showing  that 
within  the  period  a  few  articles  of  apparel  had  been  furnished  by  R  to  plaintiff's 
two  children,  while  in  R's  service,  and,  for  aught  the  proof  disclosed,  were  given 
them  in  part  consideration  for  their  services,  no  charge  having  been  made  against 
the  plaintiff.     That  such  proof  did  not  make  a  case  of  mutual  credits. 

2.  Limitation  op  actions  —  the  running  of  a  statute  in  particular  cases.  That 
in  such  case,  the  statute  began  to  run  from  the  time  a  right  of  action  accrued, 
and  the  contract  to  pay  the  board  being  an  implied  o?ie,  plaintiff  might  have 
brought  his  action  for  past  board,  whenever  he  thought  proper,  hence,  it  is  not 
true,  that  the  statute  did  not  begin  to  run  until  the  death  of  R's  mother,  the 
contract  not  being  an  express  one  for  board  during  her  natural  life. 

3.  Pleading  at  law  —  in  what  cases  statute  of  limitations  need  not  be  specially 
pleaded.  In  cases  of  this  character  it  is  not  necessary  that  the  statute  of  limita- 
tions should  be  specially  pleaded,  although  relied  upon  as  a  defense. 


Appeal  from  the  Circuit  Court  of  Jo  Daviess  county; 
the  Hon.  Benjamin  R.  Sheldon,  Judge,  presiding. 

The  facts  in  this  case  are  sufficiently  stated  in  the  opinion 
of  the  court. 

Mr.  David  Sheean,  for  the  appellant. 

Mr.  E.  A.  Small,  for  the  appellee. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

This  was  an  account,  filed  by  John  Thompson,  against  Eliza 
Reed,  as  administratrix  of  David  Reed,  in  the  County  Court, 
and,  after  a  trial  there,  the  suit  was  taken  to  the  Circuit  Court, 
where  the  jury,  besides  setting  off  a  note  for  $126,  held  by 
the  estate  against  the  plaintiff,  and  admitted  to  be  just,  gave 
the  plaintiff  a  verdict  for  $8.10.  There  was  judgment  on  this 
verdict,  and  the  plaintiff  has  appealed,  claiming  a  much  larger 
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sum.  The  account  sued  upon,  is  chiefly  based  upon  a  claim  for 
the  board,  during  the  last  seven  and  a  half  years  of  her  life,  of 
the  mother  of  said  David  Keed,  she  being  also  the  mother  of 
plaintiff's  wife.  It  is  insisted  that  she  was  so  boarded  under 
an  implied  contract  on  the  part  of  David  Keed  to  pay  for  the 
same.  The  administratrix  set  up  the  statute  of  limitations, 
and  the  court  instructed  the  jury,  that  "all  charges  for  the 
board  of  Mrs.  Ann  Eeed,  which  accrued  due  and  payable  more 
than  five  years  before  the  decease  of  David  Eeed,  were  barred 
by  the  statute  of  limitations,"  unless  the  jury  found  a  new 
promise.  This  instruction  cut  off'  the  entire  board  bill,  except 
for  the  last  seven  months  of  the  life  of  Ann  Eeed.  For  these 
seven  months,  it  is  perfectly  clear,  from  the  verdict,  the  jury 
allowed  payment  to  the  plaintiff,  since  the  plaintiff's  counsel 
only  claims  to  have  proved  other  items  to  the  amount  of  $116.55, 
upon  one  item  of  which  he  admits  a  payment  of  $10.35,  redu- 
cing the  amount  to  $106.20,  and  the  jury  found  a  verdict  equal 
to  $134.10.  The  plaintiff  claimed  at  the  rate  of  $130.00  per 
year  for  the  board,  but  some  of  the  witnesses  placed  it  at  less 
than  one-half  that  sum,  in  view  of  the  household  services 
which  Mrs.  Eeed  would  render,  and  the  evidence  on  some  of 
the  other  items  was  so  conflicting  that  the  jury  would  proba- 
bly not  allow  the  sums  claimed.  We  mention  these  things 
merely  for  the  purpose  of  showing  that  the  jury  found  there 
was  an  implied  contract,  and  that  they  allowed,  for  the  seven 
months,  what'they  thought  the  conflicting  evidence  required. 
The  evidence  is  so  conflicting  that  we  are  not  disposed  to  dis- 
turb their  finding  on  the  ground  of  its  insufficiency  as  to 
amount. 

Conceding  there  was  an  implied  contract  to  pay  for  the 
board,  as  the  jury  found,  the  only  question  in  the  record  is, 
the  correctness  of  the  instruction  as  regards  the  statute  of 
limitations.  That  instruction  is  assailed  on  two  grounds ; 
first,  that  it  should  have  been  qualified  by  a  clause  stating  the 
effect  of  mutual  credits  within  five  years,  and  secondly,  it  is 
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insisted  the  statute  would  not  begin  to  run  until  the  death  of 
Mrs.  Reed. 

As  to  the  first  of  these  objections,  it  is  sufficient  to  say, 
there  was  nothing  in  the  evidence  to  which  such  a  qualifica- 
tion could  have  properly  applied.  Neither  the  articles  of 
apparel  furnished  to  the  daughter  of  the  plaintiff,  while  she 
was  living  with  Reed,  nor  the  gloves  given  to  plaintiff's  son, 
fall  within  the  principle  of  mutual  credits,  so  as  to  affect  the 
claim  for  board.  The  apparel  for  the  girl  was  doubtless 
designed  as  some  compensation  to  her  for  her  services  in  Reed's 
family,  and  it  is  not  pretended  that  Reed  ever  made  an  entry 
or  charge  against  her  father  for  the  amount.  So  of  the  gloves 
for  the  boy,  who  had  done  some  hauling  for  Reed.  The  proof 
of  these  items  was  called  out  by  the  defendant,  on  cross-exami- 
nation of  plaintiff's  witnesses,  for  the  purpose  of  showing  part 
payment  of  the  services  for  which  the  plaintiff  is  now  seeking 
to  charge  the  estate.  As  to  the  reaping,  which  a  witness 
swears  he  once  saw  Reed  doing  for  plaintiff,  it  does  not  appear 
whether  it  took  place  within  the  five  years,  or  that  any  charge 
was  made  of  it  by  Reed,  or  what  was  its  value.  The  evidence 
was  called  out  by  defendant,  on  cross-examination,  for  the  pur- 
pose of  proving  that  some  hauling  done  by  Thompson, 
and  for  which  the  estate  was  charged,  was  merely  an  exchange 
of  work  for  reaping  once  done  by  Reed.  The  tendency  of 
modern  decisions  has  been  greatly  to  restrict  the  application 
of  the  doctrine  of  mutual  credits,  to  the  statute  of  limitations, 
for  the  purpose  of  preventing  its  operation,  but  we  do  not  think 
a  case  of  any  period  can  be  found,  in  which  it  has  been  held 
that  such  proof  as  this  makes  a  case  of  mutual  credits,  and  is 
equivalent  to  a  solemn  admission  that  the  defendant  owed  the 
plaintiff,  and,  therefore,  gave  him  credit.  See  2  Parsons  on 
Contracts  351,  and  cases  cited  in  notes.  If  Reed  had  paid 
plaintiff's  daughter  the  full  value  of  her  services,  by  furnish- 
ing her  apparel,  it  would  be  preposterous  to  say  that  he  thereby 

admitted  he  was  indebted  to  her  father  for  his  mother's  board, 
16— 48th  III. 
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and  we  can  not  see  that  the  fact  of  his  only  partially  supplying 
her  wardrobe  strengthens  the  admission. 

As  to  the  second  objection,  we  do  not  deem  it  well  taken. 
Undoubtedly  the  statute  began  to  run  from  the  time  a  right 
of  action  accrued,  and,  assuming  there  was  an  implied 
contract,  on  the  part  of  Reed,  to  pay,  the  plaintiff  might 
have  brought  his  suit  for  past  board  whenever  he  thought 
proper.  If  there  had  been  an  express  contract,  by  which 
Reed  had  agreed  to  pay  the  plaintiff  a  certain  sum  for  the  sup- 
port of  his  mother  during  her  natural  life,  the  statute  would 
not  have  begun  to  run  until  her  death.  But  it  is  not  pretended 
there  was  any  contract  of  this  kind,  or  any  express  contract 
whatever.  The  case  of  Davis  v.  Gorton,  2  Smith  255,  cited 
by  appellee,  is  similar  in  principle.  The  counsel  for  appellant 
cites  McKinney  v.  Springer,  3  Ind.,  as  also  in  point,  but  we 
do  not  so  regard  it.  That  case  merely  holds,  that  in  a  suit 
brought  for  building  a  house,  the  statute  does  not  begin  to  run 
until  the  plaintiff  had  ceased  to  work,  the  court  saying  that  a 
contract  to  build  a  house  is  an  entire  contract,  and  not  a  con- 
tract for  each  separate  item  of  work  done,  or  materials  fur- 
nished in  the  progress  of  the  undertaking. 

It  is  objected  that  the  statute  of  limitations  should  have 
been  specially  pleaded,  but  in  cases  of  this  character  that  is 
not  necessary.  The  questions  asked  two  of  the  witnesses,  for 
the  purpose  of  contradicting  the  witness  Campbell,  on  a  col- 
lateral and  immaterial  matter,  were  improper,  but  we  do  not 
see  how  they  can  possibly  have  prejudiced  the  plaintiff. 

Judgment  affirmed. 
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Alexander  C.  McMurtry  et  al. 

v. 
Christopher  C.  Webster  et  al. 

1.  Husband  and  wife — liability  of  husband  for  wife's  debts.  The  act  of  1861  for 
the  protection  of  married  women  in  their  separate  property,  has  not  changed  the 
law  which  renders  a  husband  liable  for  the  debts  of  the  wife  contracted  before 
the  marriage.  Being  entitled  to  her  labor,  skill  and  earnings  after  the  marriage , 
he  is  held  liable  to  pay  her  debts  contracted  before  their  marriage.  The  case  of 
Connor  v.  Berry,  46  111.  370,  approved  and  applied  to  this  case. 

Appeal  from  the  Superior  Court  of  Chicago ;  the  Hon. 
Joseph  E.  Gary,  Chief  Justice,  presiding. 

The  facts  fully  appear  in  the  opinion. 

Messrs.  Smith  &  Furness,  for  the  appellants. 

Messrs.  Rich  &  J^oble,  for  the  appellees. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  assumpsit,  brought  by  appellees,  to 
the  April  term,  1868,  of  the  Superior  Court  of  Chicago, 
against  appellants.  From  the  declaration  filed  in  the  case,  it 
appears  that  the  suit  was  for  a  debt  owing  by  the  wife,  con- 
tracted before  the  marriao  e  of  appellants,  which  took  place 
after  the  passage  of  the  act  of  1861,  for  the  protection  of  mar- 
ried women  in  their  separate  property.  Appellants  demurred 
to  the  declaration,  but  the  demurrer  was  overruled,  and  they 
abiding  thereby,  and  refusing  to  plead  over,  the  court  rendered 
judgment  for  appellees.  The  decision  of  the  court  below,  in 
overruling  the  demurrer  is  assigned  for  error,  and  a  reversal 
is  urged  upon  that  ground. 
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The  only  question  presented  by  this  record  is,  whether  the 
husband  is  liable  for  the  debts  of  his  wife,  contracted 
before  coverture,  the  marriage  havin'g  taken  place  since  the 
passage  of  the  law  of  1861.  It  is  urged,  with  apparent  earn- 
estness, that  when  this  act  was  passed,  and  the  husband  by  its 
provisions  ceased  to  be  entitled  to  the  property  of  the  wife  at 
the  time  of  the  marriage,  the  reason  why  the  common 
law  held  him  liable  for  the  debts  of  the  wife  while  sole  had 
ceased,  and  the  reason  having  ceased,  the  law  must  cease. 
In  the  case  of  Connor  v.  Berry,  46  111.  370,  this  question 
was  before  the  court.  It  was  then  held  that  the  husband 
was  still  liable;  that  the  fact  that  under  the  common  law, 
the  husband  upon  marriage  became  entitled  to  the  personal 
property  of  the  wife,  was  not  the  only  reason  why  he 
was  held  liable  for  the  wife's  debts  contracted  while  sole ; 
that  as  important  a  reason  for  the  rule  was,  that  by  the 
marriage  he  became  entitled  to  the  labor  and  earnings  of  the 
wife  during  coverture  ;  and  that,  under  the  act  of  1861,  he  was 
still  entitled  to  such  labor,  skill  and  earnings  of  the  wife,  as 
had  been  previously  held  by  this  court.  The  reason  of  the 
rule  had  not  wholly  failed,  and  the  husband  was  held  liable 
for  the  debts  of  the  wife,  contracted  before  marriage.  That 
case  was,,  in  every  particular,  similar  to  this,  and  must  control 
the  decision  of  this.  The  judgment  of  the  court  below 
must  be  affirmed. 

Judgment  affirmed. 
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Robert  M.  Weaver 

v. 
Benjamin  Wilson. 


1.  Color  of  title — what  constitutes.  Where  a  purchaser  of  land  receives  a 
deed,  which,  by  mistake,  misdescribes  the  land,  and  .afterwards  the  vendor  cor- 
rects the  mistake  by  executing  a  deed  for  the  land  actually  sold,  the  grantor  can 
claim  color  of  title  only  from  the  date  of  the  last  deed,  the  first  deed  not  being 
color  of  title,  as  it  did  not  purport  to  convey  the  land  sold. 

2.  Possession — wider  color  of  title.  The  possession  under  color  of  title,  to  be 
availing,  must  be  so  open,  adverse,  notorious  and  exclusive,  as  to  give  the  real 
owners  notice  thereof. 

3.  Foreclosure  —  condition  precedent  to  the  maturity  of  the  debt  not  performed. 
A  party  sold  and  conveyed  a  quarter  section  of  land,  together  with  an  additional 
tract  of  fifty-five  acres,  for  a  sum  of  money  in  gross ;  to  the  latter  tract  the 
grantor  had  not  a  perfect  title.  The  purchaser  gave  his  note  for  the  purchase 
money,  secured  by  mortgage  on  all  the  lands,  both  the  note  and  the  mortgage 
containing  the  condition,  that  the  note  was  not  to  be  deemed  payable,  until  the 
defective  title  was  perfected.  The  portion  of  the  land  so  sold,  in  respect  to 
which  the  title  was  imperfect,  was  of  less  value  per  acre  than  the  residue.  In  a 
suit  to  foreclose  the  mortgage,  it  was  held,  that  the  condition  precedent  requiring 
the  defective  title  to  be  perfected,  before  the  debt  should  be  deemed  due  and 
payable,  not  being  performed,  no  foreclosure  could  be  had  of  that  portion  of  the 
debt  accruing  from  the  purchase  of  the  land  so  embraced  in  that  condition,  but 
such  purchaser  would  be  entitled  to  a  deduction  from  the  amount  due  and  unpaid, 
and  in  proportion  to  the  value  of  this  tract,  as  compared  with  the  value  of  the 
tracts  sold. 

4.  Release — by  purchaser  of  land,  who  sets  up  a  defective  title.  Where  a  pur- 
chaser of  land,  to  which  his  vendor  has  not  a  perfect  title,  receives  a  deed  there- 
for, and  executes  his  note  for  the  purchase  money,  and  a  mortgage  upon  the 
land  to  secure  the  same,  both  conditioned  that  the  note  is  not  to  be  deemed  due 
and  payable  until  the  title  in  the  grantor  is  perfected,  if  such  purchaser  resists 
a  foreclosure  of  the  mortgage  because  of  non-performance  of  this  condition,  he 
should  be  decreed  to  release  to  his  grantor  whatever  title  he  may  have  acquired 
by  his  deed. 

5.  Construction — of  contract.  Where  a  note,  given  for  the  purchase  money 
of  land,  recites,  "  but  I  shall  not  be  obliged  to  pay  this  note  till  Archibald  Cun- 
ningham conveys  to  me,  or  my  benefit,  his  homestead  in  said  land,  and  the  title 
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is  fixed  up  in  any  event,"  it  will  be  construed  as  embracing  not  only  the  release 
of  the  homestead,  but  also  the  perfecting  of  the  defective  title. 

6.  Deed  op  warranty  —  when  grantor  not  required  to  rely  upon  his  covenants 
of  warranty.  Where  a  grantee  of  land,  by  deed  with  warranty,  executes  his  note 
for  the  unpaid  purchase  money,  with  mortgage  back  to  secure  the  same,  and 
embodies,  in  both  the  note  and  mortgage,  the  condition  that  it  is  not  due  and 
payable  until  the  title  to  the  land  is  perfected  in  his  grantor,  such  grantee,  in 
resisting  a  foreclosure  of  the  mortgage,  will  not  be  required  to  rely  upon  his 
covenants  of  warranty,  but  may  interpose,  as  a  defense,  the  condition  precedent 
to  the  payment  of  the  note. 

Writ  of  Error  to  the  Circuit  Court  of  Marshall  county ; 
the  Hon.  Samuel  L.  Richmond,  Judge,  presiding. 

The  opinion  states  the  case. 

Messrs.  Bangs  &  Shaw  and  Mr.  Geo.  O.  Barnes,  for  the 
plaintiff  in  error. 

Mr.  John  Burns,  for  the  defendant  in  error. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court: 

This  was  a  bill  in  chancery,  in  the  Marshall  Circuit  Court, 
exhibited  by  Benjamin  Wilson,  against  Robert  M.  Weaver, 
to  foreclose  a  mortgage.  On  the  first  day  of  December,  1865, 
Weaver  executed  his  note,  of  that  date,  payable  to  James  C. 
Cunningham,  of  the  following  tenor : 

"  $1,950.  On  or  before  the  25th  day  of  December,  1866,  I 
promise  to  pay  James  C.  Cunningham,  or  order,  nineteen  hun- 
dred and  fifty  dollars,  with  interest,  at  ten  per  cent,  per  annum, 
from  date,  for  thes.  e.  15,  29,1  w.,  and  55  acres,  north  part  w. 
hf.  s.  w.  22,  29,  1  w. ;  butl  shall  not  be  obliged  to  pay  this  note 
till  Archibald  Cunningham  conveys  to  me,  or  my  benefit,  his 
homestead  in  said  land,  and  the  title  is  fixed  up  in  any  event." 
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To  secure  this  note,  Weaver,  on  the  same  day,  executed  a 
mortgage  on  these  lands,  stating  therein  that  the  note  was 
"  with  a  condition  providing  for  fixing  up  the  title  to  the 
within  described  real  estate." 

The  note  was  assigned,  before  its  maturity,  to  Archibald 
Cunningham,  and  by  him  to  the  complainant,  and  the  bill 
alleges  it  is  still  due  and  unpaid. 

The  defendant,  in  his  answer,  admits  making  the  note  and 
mortgage,  and  alleges  it  was  given  for  the  balance  of  the  pur- 
chase money  for  the  land,  the  agreed  price  of  which  being 
thirty  dollars  ninety  cents,  and  a  fraction  over,  per  acre,  and 
that  this  was  so  expressed  in  the  deed  of  Cunningham  con- 
veying the  land. 

He  denies  that  the  condition  in  the  note  and  mortgage  has 
been  complied  with,  and  he  alleges  Cunningham  never  had 
title  to  the  fifty-five  acres,  and  the  title  to  the  same  has  not 
been  "  fixed  up ;"  states  he  is  ready  to  pay  the  balance  due  on 
the  note  so  soon  as  the  title  to  the  fifty-five  acre  tract  is  per- 
fected, and  if  the  complainant  can  not  perfect  it,  then  he  is 
ready,  and  willing,  and  offers,  to  give  the  same  up  to  whoever 
may  be  entitled  to  it,  and  to  execute  a  proper  conveyance 
therefor,  upon  receiving  credit  on  the  note  of  sixteen  hundred 
and  ninety-nine  dollars  and  sixty-five  and  eight-ninth  cents. 

The  cause  was  heard  on  bill,  answer,  replication,  exhibits 
and  proofs,  and  a  decree  passed  in  favor  of  complainant, 
against  the  defendant,  for  twenty-two  hundred  and  thirty- 
seven  dollars  and  seven  cents,  as  the  balance  due  on  the  note 
and  mortgage,  and  directed  that  the  quarter  section  and  the 
fifty-five  acre  tract  be  sold,  separately,  to  pay  the  same. 

To  reverse  this  decree,  the  defendant  brings  the  record  here 
by  writ  of  error. 

The  complainant,  assignee  of  Cunningham,  took  the  note 
with  the  condition  appearing  on  its  face,  and  must  be  bound 
by  it. 
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The  title  to  the  fifty -five  acre  tract,  which  was  conveyed  to 
plaintiff  in  error,  as  the  west  half  of  the  southwest  quarter, 
is  clearly  defective.  The  deed  under  which  Cunningham 
claimed  the  tract,  was  made  to  him  by  "William  and  Jabez 
Fisher  and  N".  G.  Chapin,  and  their  wives,  on  the  eighth  of 
February,  1858,  and  the  land  is  described  in  it  as  the  north 
half  of  the  southwest  quarter.  Payment  of  taxes  on  that  tract, 
for  seven  successive  years,  and  actual  possession,  would  not 
be  color  of  title  to  the  west  half  of  that  quarter.  To  remedy 
this  defect,  the  Fishers  and  Chapin  executed  another  deed  to 
Cunningham,  on  the  first  day  of  September,  1867,  for  the 
west  half  of  the  quarter.  This  deed  can  not  be  held  to  relate 
back  to  the  date  of  the  execution  of  the  first  deed,  so  that  color 
of  title  might  be  claimed  under  it  from  that  date.  It  is  for  a  dif- 
ferent tract  of  land,  and  the  color  to  the  tract  conveyed  to 
plaintiff  in  error  can  only  be  traced  back  to  first  of  May,  1867,  or 
third  of  September,  1866,  being  the  date  of  the  deed  of  Wil- 
liam Fisher  to  Cunningham,  so  that  the  pretence  of  color  of 
title,  and  payment  of  taxes  for  seven  years  on  the  west  half, 
except  as  to  the  west  part  of  the  north  half,  which  would  be 
the  north  part  of  the  west  half,  entirely  fails. 

Upon  the  question  of  possession,  the  record  affords  so  little 
light  that  it  is  impossible  to  pronounce  upon  its  precise  nature 
and  character.  Possession,  in  all  such  cases,  should  be  so  open, 
adverse,  notorious  and  exclusive,  as  to  give  the  real  owners 
notice.  On  another  trial,  this  may  be  shown  to  have  been  its 
character. 

The  title,  then,  not  having  been  "  fixed  up  "  to  this  fifty- 
five  acre  tract,  the  plaintiff  was  clearly  entitled  to  a  deduc- 
tion from  the  amount  due  and  unpaid,  and  in  proportion  to 
the  value  of  this  tract,  as  compared  with  the  value  of  the 
tracts  sold,  and  he  should  be  decreed  to  release  and  quit  claim 
to  Cunningham,  and  to  complainant  Wilson,  all  his  right,  title 
and  interest  in  the  same,  on  such  deduction  being  made.  Any 
other  rate,  or  rule  of  deduction,  would  work  great  injustice, 
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as  this  fifty-live  acre  tract  may  have  been  considered,  in  tlie 
trade,  of  but  small  value,  certainly  not  of  the  same  value  per 
acre  as  the  improved  quarter  section.  Its  relative  value,  then, 
is  the  measure  of  the  deduction  to  which  plaintiff  in  error  is 
entitled. 

Although  plaintiff  in  error  has  a  general  warranty  deed  for 
this  tract,  that  does  not  preclude  him  from  setting  up,  as  a 
defense  in  equity,  on  a  proceeding  to  foreclose  on  the  other 
tract,  this  want  of  title.  This  court,  in  /Swift  v.  JVewton,  38  111. 
230,  said,  when  a  mortgage  was  given  on  one  tract  of  land,  to 
secure  the  purchase  money  of  another  tract,  which  the  mort- 
gagee covenants  to  convey  with  warranty,  but  to  which  he 
has  no  title,  such  failure  of  title  in  the  vendor  is  a  good 
defense,  in  equity,  in  a  proceeding  to  foreclose  the  mortgage. 

It  is  urged  that  plaintiff  in  error  must  rely  upon  the  cove- 
nants in  his  deed.  This  might  be  so,  had  he  not  expressly 
stipulated,  in  the  note,  that  it  should  not  be  paid  until  the  title 
was  perfected.  "  Fixing  up  the  title,"  was  a  condition  prece- 
dent to  the  payment  of  the  note. 

It  is  claimed  by  the  defendant  in  error,  that  the  "  fixing 
up"  the  title,  had  reference  only  to  the  quarter  section,  and. 
that  was  fixed  up,  by  a  release  of  the  homestead.  Such  is  not 
the  limit  of  the  condition.  The  title,  as  well  to  the  quarter  sec- 
tion as  to  the  fifty-five  acre  tract,  was  to  be  perfected,  for  that 
we  understand  to  be  the  import  of  the  words  "  fixed  up,"  as 
used  by  the  parties. 

To  decree  the  sale  of  the  quarter  section,  which  was  nearly 
all  paid  for,  to  satisfy  a  mortgage  on  this  fifty -five  acre  tract, 
to  which  the  mortgagee,  when  he  sold,  had  no  title,  and  has 
acquired  none  since,  would  not  be  entirely  just.  Deducting 
the  value  of  that  tract,  then  the  quarter  section  should  be  sold 
for  the  balance  due  upon  it,  if  not  previously  paid. 

The  error  in  the  decree  is,  in  ordering  the  sale  of  the  quar- 
ter section  to  pay  the  purchase  money  due,  in  part,  for  the 
fifty-five  acres. 
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The  decree,  for  that  error,  is  reversed  and  the  cause  remanded, 
with  directions  to  the  Circuit  Court,  to  deduct  the  propor- 
tionate value  of  this  fifty-five  acre  tract,  from  the  amount  due 
on  the  mortgage,  and  decree  a  foreclosure  and  sale  of  the 
quarter  section  for  the  balance,  and  require  the  plaintiff  in 
error,  in  a  reasonable  time,  to  be  fixed  by  the  court,  to  release 
and  quit  claim  to  James  C.  Cunningham,  or  to  complainant, 
all  the  right  and  title  plaintiff  in  error  may  have  acquired 
thereto,  by  the  deed  of  Cunningham  and  wife,  of,  in  and  to, 
this  tract  of  fifty-five  acres,  unless,  in  the  meantime,  the  title  to 
the  same  shall  be  perfected  in  the  plaintiff  in  error,  by  Cun- 
ningham, or  by  defendant  in  error,  before  the  decree,  in  which 
event,  a  sale  will  be  decreed  for  the  whole  amount  due.  The 
costs  to  be  in  the  discretion  of  the  court. 

Decree  reversed. 


Edward  Roby 

v. 

The  City  of  Chicago. 

1.  Taxes  and. tax  titles — of  the  Hating  and  assessment.  The  purchaser  at  a 
tax  sale,  of  a  fraction  of  a  lot,  whether  great  or  small,  is  entitled,  on  application 
to  the  proper  officers,  to  have  such  fraction  listed  and  assessed  separately,  in 
order  that  he  may  pay  the  taxes  thereon. 

Appeal  from  the  Superior  Court  of  Chicago ;  the  Hon. 
Joseph  E.  Gary,  Chief  Justice,  presiding. 

The  opinion  states  the  case. 

Mr.  Edward  Koby,  pro  se. 
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Mr.  S.  A.  Irvin,  for  the  appellee. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

This  was  an  application  by  the  City  of  Chicago  to  the  Supe- 
rior Court,  for  judgment  against  certain  lots  for  city  taxes. 
The  appellant  filed  exceptions  as  to  certain  lots,  which  were 
overruled  by  the  court,  and  judgment  was  rendered  against 
the  lots. 

The  application  was  for  judgment  for  the  taxes  of  1867,  and 
the  appellant  offered  to  show  that  at  the  city  tax  sales  lor  1865 
and  1866,  certain  persons  under  whom  he  claimed,  had  bought 
the  whole  of  two  lots  and  fractions  of  other  lots,  and  that  he 
had  applied  to  the  assessors  and  the  tax  commissioner  to  have 
such  lots  and  fractions  separately  listed  and  assessed,  in  order 
that  he  might  pay  taxes  upon  them,  and  that  these  officers  had 
refused  such  request.  It  is  contended  on  behalf  of  the  city, 
that  inasmuch  as  the  purchaser  at  a  tax  sale  has  only  a  lien, 
and  does  not  become  the  owner,  even  supposing  the  sale  to  be 
in  all  respects  legal,  until  the  time  of  redemption  has  passed 
and  he  has  obtained  a  deed,  therefore  he  has  no  right  to  have 
the  fractions  of  lots  thus  bought  separately  assessed. 

We  cannot  concur  in  this  view.  It  matters  not  how  minute 
the  fraction  sold  may  be,  though  only  the  millionth  part  of 
the  entire  lot,  as  was  the  case  here  in  regard  to  one  lot,  the 
city,  by  selling  that  fraction,  has  recognized  it  as  a  distinct 
and  divisible  portion  of  the  whole  lot,  and  has  received  the 
purchaser's  money  therefor,  and  it  would  be  the  most  flagrant 
injustice  to  permit  it,  having  done  all  this,  to  turn  round  the 
next  year  upon  the  purchaser,  and  refuse  him  the  poor  privi- 
lege of  paying  taxes  on  property  itself  has  sold,  when  such 
payment  is  the  mode  designated  by  the  law  for  perfecting  his 
title.  If  the  city  sells  to  him  a  strip  off  the  east  side  of  a  lot, 
and  gives  him  a  certificate  therefor,  which  will  entitle  him  to 
a  deed  at  the  end  of  two  years,  if  he. pays  all  the  taxes  assessed 
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thereon  in  the  meantime,  shall  the  city  be  permitted  to  deprive 
him  of  the  benefit  of  its  own  sale,  by  saying  that  it  does  not 
choose  to  recognize  him  as  the  owner,  and  therefore  he  is  not 
to  be  permitted  to  have  the  fraction  separately  assessed? 
Though  not  the  owner,  he  has  an  interest  which  he  is  entitled 
to  protect,  and  in  order  that  he  may  protect  it,  he  is  entitled 
to  have  it,  on  his  application,  separately  assessed.  By  refus- 
ing this,  the  city,  having  sold  him,  for  example,  a  strip  of  the 
lot  only  an  inch  in  width,  compels  him  to  pay  the  taxes  on  the 
entire  lot,  in  order  to  save  his  minute  fraction  from  being 
again  sold.  And  if  he  pays  on  the  entire  lot,  and  the  owner 
comes  to  redeem  before  the  two  years  expire,  what  is  to  be  the 
redemption  %  The  purchaser  would  contend,  with  great  equity, 
that  he  ought  to  be  refunded  all  the  taxes  the  city  had  obliged 
him  to  pay,  and  the  owner,  on  the  other  hand,  would  insist 
that  the  law  only  required  him  to  refund  the  taxes  paid  on  the 
fraction  sold.  We  think  it  just  in  itself,  and  better  for  al] 
parties,  that  a  person  having  purchased  a  fraction  of  a  lot, 
whether  great  or  small,  should  be  permitted,  on  his  application, 
to  list  it  and  pay  the  taxes  on  it.  The  evidence  offered  should 
have  been  received,  and  if  the  facts  stated  had  been  found, 
judgment  should  not  have  been  rendered  against  these  lots 
which,  or  fractions  of  which,  the  appellant  had  sought  to  list, 
and  which  he  had  been  refused  the  right  to  list. 

The  objection  as  to  indeflniteness  of  description  of  some 
of  the  lots,  is  not  well  taken.  If  void  for  uncertainty,  the 
judgment  can  work  the  appellant  no  harm. 

Judgment  reversed. 


1868.]  Oertel  v.  Schroeder  et  al.  133 

Syllabus.     Opinion  of  the  Court. 


George  Oertel 


Julie  Schroeder  et  al. 

1.  Promissory  note — failure  of  consideration.  Where  a  party  in  selling  a 
brewery,  fixtures  and  utensils,  and  a  quantity  of  beer,  represented  that  the  beer 
was  of  good  quality  and  merchantable,  and  was  of  the  value  of  eight  thousand 
dollars,  and  it  appears  that  had  it  been  of  that  quality  it  would  have  been  worth 
that  sum,  when  in  fact  about  three-fourths,  of  the  beer  was  spoiled  and  worthless, 
and  it  was  worth  but  two  thousand  dollars,  ;  and  it  appeared  that  the  seller,  in 
showing  the  beer  to  the  purchaser,  only  exhibited  a  sample  of  the  portion  that 
was  merchantable,  and  received  a  part  of  the  purchase  money,  and  took  the  note 
of  the  seller  for  a  less  sum  than  the  loss  occasioned  by  the  beer  not  being  -mer- 
chantable :  Held,  that  such  facts  would  constitute  a  failure  of  consideration  for 
the  note. 

2.  Same — evidence.  Since  the  statute  has  given  the  defense  of  want,  or  failure 
in  whole  or  in  part,  of  the  consideration  of  a  note,  such  a  defense  may  be 
proved  by  verbal  testimony,  without  violating  the  rule  that  a  written  instrument 
cannot  be  contradicted,  or  its  terms  altered  or  varied,  by  parol.  The  statute  has, 
in  this  respect,  introduced  an  exception  to  the  common  law  rule  of  evidence. 

Appeal  from  the  Superior  Court  of  Chicago;  the  Hon. 
Joseph  E.  Gary,  Chief  Justice,  presiding. 

The  material  facts  in  this  case  are  fully  presented  in  the 
opinion. 

Messrs.  Jussen  &  Barber,  for  the  appellant. 

Messrs.  Thompson  &  Lackner,  and  Messrs.  "Ward  &  Stan- 
ford, for  the  appellees. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  assumpsit,  brought  by  appellees  in  the 
Superior  Court  of  Chicago,  against  appellant,  for  the  recovery 
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of  the  amount  of  a  promissory  note.  The  declaration  con- 
tained a  special  count  on  the  note  and  the  common  counts. 
To  this  declaration,  appellant  pleaded  the  general  issue  and 
two  special  pleas  of  the  failure  of  the  consideration  for  which 
the  note  was  given.  These  pleas  aver  that  the  note  was  given 
on  the  purchase  of  the  payee's  interest  in  the  property  belong- 
ing to  the  firm  of  Siebert  &  Woelffer ;  that  defendant  paid 
Siebert,  for  his  interest  in  the  property,  four  thousand  dollars, 
and  executed  the  note  sued  upon  to  him.  That  among  the 
property  thus  sold,  there  was  a  quantity  of  lager  beer  which 
was  represented  and  warranted  by  Siebert  to  be  merchantable 
and  saleable,  and  of  the  value  of  eight  thousand  dollars  ; 
that,  relying  upon  the  warranty,  he  purchased  the  undivided 
half  of  the  property,  and  paid  the  four  thousand  dollars,  and  gave 
the  note  for  the  residue.  The  plea  avers  that  the  beer  was  not 
good,  merchantable  and  saleable,  but  was,  at  the  time,  poor, 
unsaleable  and  unmerchantable,  and  was  worthless,  whereby 
the  consideration  had  wholly  failed. 

To  this  plea,  several  replications  were  filed,  by  leave  of 
court,  traversing  the  various  averments  contained  in  the  pleas. 
On  leave  granted,  appellant  filed  another  plea  of  failure  of 
consideration,  containing  substantially  the  same  averments  as 
the  second  plea,  and  averred  that  the  consideration  of  the  note 
had  failed  to  the  full  extent  of  the  amount  due  and  payable 
upon  the  face  thereof.  To  this  plea  no  replication  was  filed, 
but  there  was  a  stipulation  that  a  replication  need  not  be 
filed. 

On  the  trial,  it  appeared  that  appellant  purchased  of  Siebert 
his  undivided  half  of  a  brewery,  fixtures  and  utensils,  together 
with  the  half  of  a  quantity  of  lager  beer,  estimated  to  have 
been  worth  eight  thousand  dollars.  At  the  time  the  purchase 
was  made,  Siebert  seems  to  have  represented  the  beer  to  be 
good  and  merchantable,  when  in  fact  about  three-fourths  of 
it  was  almost  worthless.  Siebert's  partner  testifies  that  if  it 
had   been  good  as  represented  it   would  have   been  worth 
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between  $8,000  and  $9,000,  when  it  was,  in  fact,  worth  not 
more  than  $2,000.  It  also  appears  that  Siebert  took  appellant 
into  the  sale-room  to  test  the  beer,  and  had  samples  only  drawn 
from  casks  containing  good  beer,  giving  directions  to  draw 
from  particular  casks.  That  a  small  portion  was  afterwards 
sold  at  a  low  price  to  the  vinegar  makers,  and  the  remainder 
of  the  spoiled  beer  was  permitted  to  run  out  and  waste,  as 
being  worthless. 

After  the  evidence  was  heard,  appellees  moved  the  court  to 
exclude  all  of  the  testimony  introduced  on  the  part  of  the 
defense.  The  motion  was  allowed,  and  the  evidence  excluded. 
A  verdict  was  found  for  appellees,  and  judgment  was  rendered 
on  it  for  the  sum  found  by  the  jury. 

The  stipulation  to  waive  replications,  left  appellant  the  right 
to  prove  the  averments  of  his  pleas,  precisely  as  if  issue  had 
been  taken  by  replication.  This,  then,  presents  the  question, 
whether  the  evidence  introduced  tended  to  prove  a  total  failure 
of  consideration  for  the  note  ;  if  it  did,  then  the  court  erred 
in  excluding  it ;  if  it  did  not,  then  the  court  did  right  in  exclu- 
ding the  evidence.  If  appellant  paid  four  thousand  dollars 
down,  and  gave  the  note  for  two  thousand  more,  then  he 
should  have  received  six  thousand  dollars  worth  of  property. 
If,  however,  he  was  to  have  got  four  thousand  dollars  of  the 
six  thousand  dollars  in  good  beer,  and  got  but  one  thousand 
out  of  the  beer,  both  good  and  worthless,  then  it  is  manifest 
that  he  only  received  three  thousand  dollars  for  his  four  thou- 
sand paid,  and  the  note  in  controversy.  This,  then,  is  a 
thousand  dollars  less  than  the  note.  Deduct  the  whole  note, 
and  he  would  be  loser  of  one  thousand  dollars  in  the  trans- 
action, if  this  evidence  is  worthy  of  credit,  and  of  that  the 
jury  are  the  proper  judges. 

It,  then,  only  remains  to  determine  whether  this  evidence  is 
admissible  under  the  pleas  of  failure  of  consideration  or  under  the 
general  issue.  In  the  case  of  Mason  v.  Wait,  4  Scam.  127, 
it  was  held,  that  the  want  of  title  in  the  vendor  of  property, 
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might  be  set  up  as  a  defense  for  the  want  of  or  failure  of  con- 
sideration. So  in  Hall  v.  Perkins,  ib.  548,  and  Wilson  v.  Wood, 
27  111.  202,  it  was  held,  that  a  failure  to  convey  land  for  which 
a  note  was  given,  might  be  interposed  as  a  failure  of  conside- 
ration. In  Bailey  v.  Cromwell,  3  Scam.  71,  it  was  held,  that, 
where,  on  the  sale  of  a  negro  girl,  a  note  was  given,  and  it  was 
agreed  that  the  vendor  should  produce  the  necessary  papers  and 
indentures  to  show  that  the  girl  was  a  slave,  which  were  not 
produced,  the  note  was  without  consideration,  and  void. 
And,  in  ConJding  v.  Vail,  31  111.  166,  where  a  person  indebted 
to  one  person  was  induced  to  give  his  note  to  another  person 
for  the  debt,  it  was  held  that  the  note  was  without  considera- 
tion. 

This  case  falls  within  the  principle  deducible  from  these 
cases.  From  these  authorities,  it  appears  that  where  a  party 
does  not  get  that  for  which  he  gave  his  note,  the  consideration 
fails,  and  he  may  set  it  up  under  the  statute  and  prove  it  as  a 
defense.  If  appellant  relied  upon  the  representations  that  the 
beer  was  merchantable,  and  it  was  not  of  that  quality,  then 
the  consideration  failed  to  that  extent,  and  it  cannot  matter 
whether  the  representations  were  made  in  good  faith  or 
fraudulently,  whether  for  the  purpose  of  deceiving  or  in  good 
faith  as  a  warranty,  as  in  either  case,  the  consideration  for  which 
the  note  was  given  has  failed  if  the  beer  was  bad  to  the  amount  of 
the  note.  If  a  person  were  to  sell  a  lot  of  grain,  and  represent  it 
as  containing  a  given  quantity,  and  he  knew  it  to  contain  a 
less  quantity,  or  if  he  warranted  the  quantity  and  it  was  short 
in  amount,  and  a  note  were  given,  it  would  not  be  doubted  that 
the  maker  might  show  the  deficiency  in  the  quantity  as  a  par- 
tial failure  of  consideration.  Or,  if  a  person  were  to  sell 
property  which  he  did  not  have,  and  receive  a  note  from  the 
purchaser  for  the  price,  and  it  was  never  delivered,  no  person 
would  doubt  that  the  note  was  given  without  consideration. 
Or,  if  property  was  purchased  and  delivered,  and  the  title  of 
the  vendor  were  to  fail,  there  would  be  a  failure  of  consideration. 
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So,  if  the  property  sold  should  prove  to  be  worthless,  there 
would  be  a  failure  of  consideration,  if  there  had  been  fraud 
or  a  breach  of  warranty. 

If  Siebert  practiced  a  fraud  in  showing  specimens  of  this 
beer,  or  intended  to  warrant  that  all  of  it  was  equal  to  the 
samples,  and  a  portion  proved  to  be  worthless,  there  would  be 
a  failure  of  consideration  to  that  extent,  if  the  note  was  given 
for  the  price. 

Nor  does  the  evidence  of  facts  which  prove  a  failure  of  con- 
sideration, although  not  embraced  in  the  written  agreement, 
violate  the  rule  that  a  written  contract  cannot  be  contradicted 
or  varied  in  its  terms  by  verbal  testimony.  Before  the  statute 
gave  this  defense,  such  evidence  could  not  be  given  as  a  defense, 
but  the  statute  has  created  an  exception  to  the  rule,  and  autho- 
rizes facts  to  be  averred  and  proved  which  contradict  the 
consideration  expressed  in  the  written  contract,  and  show  the 
true  consideration.  If  such  evidence  were  not  permitted,  the 
defense  of  a  want,  or  a  total  or  partial  failure  of  consideration 
would  be  useless.  In  this  case,  the  evidence  tended  to  prove 
the  issue,  and  should  not  have  been  excluded  by  the  court. 
For  this  error,  the  judgment  of  the  court  below  must  be 
reversed  and  the  cause  remanded. 

Judgment  reversed. 


18— 48th  III. 
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The  Home  Flax  Company 

v. 

Orson  Beebe. 


1 .  Variance  —  between  instrument  offered  in  evidence  and  copy  attached  to  declara- 
tion—  when  immaterial.  This  court  has  repeatedly  said,  that  it  is  no  objection 
to  an  instrument  in  writing,  offered  in  evidence,  that  it  varies  from  the  copy  of 
the  same  attached  to  the  declaration  —  such  instrument  corresponding  with  the 
allegations  of  the  declaration. 

2.  Pleading  at  law — when  execution  of  instrument  sued  on  is  denied.  A  party 
is  precluded,  on  the  trial,  from  denying  the  execution  of  the  instrument  sued 
upon,  unless  his  plea  denying  it  is  verified  by  affidavit. 

3.  Contracts — construction  of  a  particular  contract.  In  an  action  upon  the 
guaranty,  alone,  contained  in  the  following  agreement : 

"  Momexce,  May  29th,  1865. 
"In  consideration  of  the  seed  given  by  the  Home  Flax  Co.,  to  me,  of  60 
bushels  of  flax  seed,  the  receipt  of  which  is  hereby  acknowledged,  I  agree  with 
them  to  sow  said  seed  this  season,  2£  bush,  per  acre,  and  to  sell  them  all  of  the 
crop  produced,  straw  and  seed,  from  the  said  seed.  All  the  straw  and  seed  to  be 
delivered,  in  good  merchantable  order,  on  or  before  the  first  day  of  November, 
1865,  to  our  agent  in  Momence,  said  Home  Flax  Co.  agreeing  to  pay,  for  said 
straw,  $8.00  per  ton,  and  for  the  seed,  the  customary  market  rates  when  deliv- 
ered, and  guarantee  1-J-  tons  per  acre.     Signed, 

"T.  GRAY,  Ag't, 
"ORSON  BEEBE." 
Held :  The  construction  of  this  agreement  to  be,  that  the  Home  Flax  Co. 
would  furnish  the 'seed,  buy  the  straw  at  the  specified  price,  and  the  seed  at  the 
market  price,  and  guarantee  one  and  one-half  tons  of  straw  to  the  cultivated 
acre  ;  that  plaintiff  would  properly  prepare  the  ground,  sow  the  seed,  tend  and 
husband  the  crop  in  a  skillful  manner,  and  deliver  the  product  at  the  stipulated 
time  and  place. 

4.  Same.  That  in^such  case,  the  proof  showing  that  the  crop  was  a  failure, 
and  the  straw  and  seed  worthless,  it  was  not  necessary  that  plaintiff  should 
deliver,  or  offer  so  to  do,  such  worthless  straw,  the  action  being  upon  the  guar- 
anty alone,  which  the  defendant  was  bound  to  make  good. 

5.  Practice  —  rendering  judgment  on  verdict  disposes  of  a  motion  to  set  aside.  A 
judgment  rendered  on  a  verdict,  disposes,  ipso  facto,  of  a  motion  to  set  the  ver- 
dict aside. 
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Writ  of  Error  to  the  Circuit  Court  of  Kankakee  county  ; 
the  Hon.  Charles  H.  Wood,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  brought,  in  the  court  below, 
by  the  appellee,  against  the  appellants,  to  recover  on  the  guar- 
anty alone  contained  in  the  following  agreement : 

"Momence,  May  29th,  1865. 
"  In  consideration  of  the  seed  given  by  the  Home  Flax  Co., 
to  me,  of  60  bushels  of  flax  seed,  the  receipt  of  which  is 
hereby  acknowledged,  I  agree  with  them  to  sow  said  seed  this 
season,  2J-  bush,  per  acre,  and  to  sell  them  all  of  the  crop  pro- 
duced, straw  and  seed,  from  the  said  seed.  All  the  straw  and 
seed  to  be  delivered,  in  good  merchantable  order,  on  or  before 
the  first  day  of  November,  1865,  to  our  agent  in  Momence  ; 
said  Home  Flax  Co.  agreeing  to  pay,  for  said  straw,  $8.00  per 
ton,  and  for  the  seed,  the  customary  market  rates  when  deliv- 
ered, and  guarantee  1^-  tons  per  acre. 

"T.  GRAY,  Ag't, 
"ORSON  BEEBE. 

The  case  was  tried  before  the  court  and  a  jury,  who  found 
a  verdict  for  the  plaintiff,  for  $288.00,  upon  which  judgment 
was  rendered,  to  reverse  which,  the  case  is  brought  to  this 
court  by  appeal. 

Mr.  H.  Loring,  for  the  plaintiffs  in  error. 

Mr.  Thomas  P.  Bonfield,  for  the  defendant  in  error. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

The  principal  points  made  on  this  record  are,  a  variance 
between  the  instrument  of  writing  offered  in  evidence  and  the 
copy  of  the  same  attached  to  the  declaration.     This,  under 
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repeated  rulings  of  this  court,  is  no  objection  to  the  admission 
of  the  writing  on  the  trial,  and  was  properly  overruled,  as,  on 
its  face,  it  was  competent  evidence  for  some  purpose.  There 
is  no  pretense  it  does  not  correspond  with  the  allegations  in 
the  declaration. 

It  is  also  insisted  that  the  proof  did  not  sustain  the  aver- 
ments in  the  first  and  second  counts  of  the  declaration,  as  to 
the  parties  making  the  agreement. 

The  agreement  purports  to  have  been  made  by  defendant 
in  error,  with  the  Home  Flax  Company,  by  T.  Gray,  their 
agent,  and  the  company  are  sued  upon  it.  If  it  was  not  their 
agreement,  they  should  have  attached  to  their  plea  an  affidavit 
denying  its  execution.  This  was  not  done,  and  they  must  be 
taken  as  one  of  the  contracting  parties. 

The  next  point  made,  questions  the  rulings  of  the  court  on 
the  instructions  asked  by  the  plaintiff,  and  modifying  those 
asked  by  the  defendants. 

These  instructions  involve  the  consideration  of  the  con- 
struction proper  to  be  put  upon  the  agreement  of  these  parties. 
It  seems  clear  to  us,  the  true  construction  of  the  agreement  is, 
that  the  flax  company,  as  an  inducement  to  the  plaintiff  to 
engage  in  the  cultivation  of  flax,  of  which  he  had  no  practi- 
cal knowledge,  would  give  him  the  seed  —  would  buy  the 
straw  at  eight  dollars  per  ton,  and  the  seed  at  the  market 
price ;  and,  as  a  further  inducement  to  occupy  his  land  in  the 
experiment,  they  would  guarantee  to  him  the  product  of  one 
and  a  half  tons  of  straw  to  the  acre  cultivated;  the  plaintiff, 
on  his  part,  agreeing  to  deliver  the  product  to  the  agent  of 
the  company,  at  Momence,  on  or  before  the  first  of  November, 
1865.  On  the  part  of  the  defendant  in  error,  the  agreement 
implies  that  he  will  prepare  the  ground  in  a  proper  manner, 
sow  the  seed  in  quantities  stipulated,  tend  the  crop,  and  hus- 
band it  in  a  skillful  manner.  Doing  all  these,  a  crop  of  one 
and  a  half  tons  per  acre  is  guaranteed. 


1868.]  Home  Flax  Co.  v.  Beebe.  141 

Opinion  of  the  Court. 

The  proof  shows  that  the  defendant  in  error  did  all  these 
things,  but,  owing  to  a  bad  season,  he  gathered  nothing  but 
worthless  straw,  and  a  very  small  quantity  of  seed,  not  worth 
the  trouble  and  expense  of  saving.  The  proof  fails  to  show 
,  that  he  delivered,  or  offered  to  deliver,  such  straw  as  he  did 
raise,  at  Momence,  on  the  first  of  November. 

A  careful  reading  of  the  instructions  for  defendant  in  error, 
satisfies  us  they  embody,  as  the  central  idea,  the  right  of 
defendant  in  error  to  recover  on  this  guaranty,  and  nothing 
more,  and  the  jury  so  found.  The  instructions  are  substan- 
tially correct,  and  directed  the  consideration  of  the  jury  to 
the  matter  of  the  guaranty,  which  the  plaintiffs  in  error  were 
bound  to  make  good. 

As  to  the  second  instruction  of  plaintiffs  in  error,  we  do  not 
perceive  its  relevancy  to  the  case  made  by  the  pleadings  and 
proof.  No  claim  was  set  up  by  the  plaintiff  in  the  action  for 
the  value  of  the  straw  or  seed,  but  his  claim  rested  wholly  on 
the  guaranty.  This  instruction  might,  with  propriety,  have 
been  refused  by  the  court  —  its  modification  could  work  no 
injury. 

As  to  the  third  instruction,  by  the  contract,  defendant  in 
error  was  to  deliver  the  straw  he  might  raise,  at  Momence,  on 
or  before  the  first  day  of  November,  after  gathering  the  crop. 

As  the  witnesses  on  his  behalf  state  the  crop  was  worth 
nothing  —  there  was  no  lint  in  the  straw,  and  but  a  very  small 
quantity  of  seed  —  and,  if  hauled  to  Momence,  would  undoubt- 
edly have  been  rejected,  and  a  useless  labor  and  expense 
incurred, — now,  as  the  suit  is  brought  alone  upon  the  guar- 
anty, the  fact  that  worthless  straw  was  not  delivered  at 
Momence,  can  make  no  difference,  nor  disparage  the  right  of, 
the  plaintiff  to  recover.  If  it  was  an  injury  to  the  company 
that  the  straw,  such  as  it  was,  was  not  delivered,  then  they 
might  have  recouped  the  damages,  but  they  made  no  such 
claim.  They  seemed  to  have  acquiesced  in  the  fact  that  the 
straw  was  worthless.     This  third  instruction  might  also  have 
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been  refused,  and  its  modification,  by  the  court,  prejudiced, 
in  no  degree  the  rights  or  interests  of  the  company. 

The  remaining  point  grows  out  of  the  seventh  assignment 
of  error  which  is,  in  rendering  judgment  on  the  verdict  of  the 
jury  without  disposing  of  the  motion  to  set  aside  the  verdict. 
It  is  sufficient  to  say,  in  answer  to  this  assignment  of  errors, 
that  a  judgment  on  a  verdict  disposes,  ipso  facto,  of  the  motion 
to  set  aside  the  verdict. 

Perceiving  no  error  in  the  record,  the  judgment  must  be 
affirmed. 

Judgment  affirmed. 


Daniel  Sprague 

v. 
Darius  Dodge  et  al. 

1.  Evidence — in  civil  cases  —  where  a  crime  is  charged  in  the  pleadings  —  of 
proof  required.  In  civil  actions,  where  a  criminal  offense  is  charged  in  the  plead- 
ings, the  rule  of  evidence  applicable  in  a  criminal  prosecution,  for  the  offense 
charged,  applies. 

2.  Same  —  rule  only  applies  to  cases  where  the  pleadings  charge  the  offense.  But 
this  rule  applies  only  to  cases  where  the  charge  of  criminality  is  made  in  the 
pleadings. 

3.  Same  —  of  proof  beyond  a  reasonable  doubt — where  not  required.  In  civil 
actions,  where  either  party  relies  upon  establishing  a  criminal  offense  against  the 
other,  the  presumption  of  innocence  should  only  be  yielded  upon  satisfactory  evi- 
dence of  guilt.  And  although  clearer  proof  would  be  required  in  such  case, 
than  in  one  involving  no  criminality,  yet  the  sufficiency  of  such  proof  is  to  be 
determined  by  the  jury,  and  need  not  be  of  such  character  as  shall  satisfy  them 
beyond  a  reasonable  doubt. 

Appeal  from   the    Circuit  Court  of  DeKalb  county ;   the 
Hon.  T.  D.  Murphy,  Judge,  presiding. 
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The  opinion  states  the  case. 

Messrs.  Lowell  &  Kellum,  for  the  appellant. 

Mr.  James  K.  Edsall,  for  the  appellees. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  assumpsit,  brought  by  Dodge  & 
Clement,  against  Sprague  &  Booth.  Sprague  only  was  served, 
and  the  trial  resulted  in  a  verdict  and  judgment  against  him, 
from  which  judgment  he  prosecuted  an  appeal. 

The  defendants  had  leased,  from  the  plaintiffs,  a  flouring 
mill,  and  had  contracted  to  surrender  the  premises,  at  the  expi- 
ration of  the  term,  in  as  good  condition  as  they  were  in  at  the 
commencement  thereof,  "  natural  wear  and  tear,  unavoidable 
accident  by  fire,  tempest,  and  other  casualties  only  excepted." 
The  mill  was  burned,  and  this  suit  was  brought  upon  the 
foregoing  stipulation  in  the  lease,  the  declaration  averring  that 
the  fire  was  caused  by  the  misconduct  and  carelessness  of  the 
defendants.  There  was  evidence  tending  to  prove  that  the 
mill  was  set  on  fire  by  the  defendant  Sprague,  and,  in  refer- 
ence to  this  testimony,  his  counsel  asked  the  court  to  instruct 
the  jury  in  substance,  that  they  could  not  find  a  verdict 
against  him  upon  this  evidence,  unless  it  was  such  as  would 
convict  the  defendant  of  the  crime  of  arson,  and  if  they  had 
any  reasonable  doubt  of  his  guilt,  they  must  find  for  him  upon 
the  issue  raised  by  this  portion  of  the  testimony.  The  court 
refused  this  instruction,  having  already  instructed  for  the 
plaintiff,  that  a  fair  preponderance  of  proof,  which  satisfied 
the  mind  of  the  jury,  was  sufficient.  It  is  upon  this  action 
of  the  court  that  counsel  for  appellant  seem  chiefly  to  rely 
for  a  reversal  of  the  judgment. 

Where,  in  civil  cases,  a  criminal  offense  is  charged  in  the 
pleadings,  it  has  been  held  the  offense  charged  must  be  proved 
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beyond  a  reasonable  doubt.  This  has  been  adopted  as  the 
rule  of  this  court  in  actions  of  slander  charging  a  criminal 
offense.  Crandall  v.  Dawson,  1  G-ilm.  556  ;  Harbison  v. /Shook, 
41  111.  141.  Even  this  rule,  however,  is  not  uniform,  as  it  has 
been  held,  in  Louisiana  and  Wisconsin,  that  even  when  the 
offense  is  charged  in  the  pleadings,  the  rule  of  evidence  belong- 
ing to  criminal  cases  does  not  apply.  Wightman  v.  West.  Ins. 
Co.,  8  Robinson  442;  West.  Union  Ins.  Co.  v.  Wilson,  7  Wis. 
169.  But  even  in  those  courts,  where  the  more  rigid  rule 
obtains,  it  is  held  only  to  apply  to  cases  where  the  charge  of 
criminality  is  made  in  the  pleadings.  Sinclair  v.  Jackson,  47 
Maine  102  ;  Schmidt  v.  N.  Y.  Mut.  Fire  Ins.  Co.,  1  Gray  529. 
The  counsel  for  appellant  cite  no  authority  extending  the 
rule  beyond  this  class  of  cases,  and  we  are  not  disposed  to 
carry  it  further. 

Undoubtedly,  even  in  civil  cases,  where  either  side  relies 
upon  establishing  a  criminal  offense  against  the  other,  that 
same  presumption  of  innocence  is  to  be  indulged,  which  we 
indulge  in  all  cases  until  guilt  is  proved,  and  a  jury  should 
yield  this  presumption  only  to  satisfactory  evidence.  In 
other  words,  their  minds  must  be  satisfied,  and  this  was 
required  by  the  instruction  given  for  the  plaintiff  in  the  case 
before  us.  In  order  to  be  satisfied,  they  would  unavoidably 
require  clearer  proof  than  would  be  necessary  in  a  case  involv- 
ing no  criminality,  but  the  sufficiency  of  this  proof  must  be 
left  to  them,  and  the  court  would  err  if  it  were  to  enjoin  upon 
them  that  rule  of  reasonable  doubt,  which  was  devised  to  give 
additional  security  to  life  and  liberty,  against  an  oppressive 
penal  code,  and  which  is  so  often  made  the  instrument,  in 
the  hands  of  skillful  counsel,  before  an  unintelligent  jury,  of 
saving  criminals  from  the  punishment  they  deserve. 

It  is  not  necessary  to  discuss  the  other  errors  assigned,  as 
counsel  can  not  have  placed  any  reliance  upon  them. 

Judgment  affirmed. 
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Joshua  Collins  et  al. 

v. 

The  People  of  the  State  of  Illinois. 

1.  Jurors — grounds  of  challenge.  When  a  juror  states  that  he  has  a  fixed 
opinion  in  the  case,  based  upon  representations  of  others,  but  that  it  could  be 
removed  by  evidence,  he  is  not  a  competent  juror,  if  challenged.  A  prisoner  has 
the  right  to  be  tried  by  fair,  impartial  and  unprejudiced  jurors,  and  it  is  error  for 
the  court  to  refuse  a  challenge  when  the  juror  has  a  fixed  opinion  of  the  merits 
of  the  case. 

2.  Instruction — erroneous.  It  is  erroneous  for  the  court  to  assume  facts  to 
be  true  which  are  being  tried  by  the  jury.  It  is  their  province,  and  not  that  of 
the  court,  to  try  facts. 

Writ  of  Error  to  the  Circuit  Court  of  Grundy  county ;  the 
Hon.  Josiah  McRoberts,  Judge,  presiding. 

This  was  an  indictment  for  an  assault  and  battery.  Three 
of  the  jurors  sitting  upon  the  trial,  stated  that  they  had  been 
informed  of  the  circumstances  in  the  case,  and  from  these 
statements  had  become  prejudiced  against  the  prisoners,  and 
had  formed  an  opinion  on  the  merits — such  an  opinion  as 
would  require  evidence  to  remove,  yet  believed  they  could 
decide  the  case  upon  the  evidence  without  prejudice,  fairly 
and  impartially,  and  that  what  they  had  heard  would  not  con- 
trol or  influence  their  verdict. 

These  jurors  were  challenged  for  cause,  which  challenge 
was  disallowed  by  the  Court.  This  is  the  principal  ground  of 
error,  for  which  this  Court  is  asked  to  reverse  the  judgment. 
The  further  facts  appear  in  the  opinion. 

Messrs.  Cook  &  Campbell,  for  the  plaintiffs  in  error : 

1st.  Three  of  the  jurors  had  formed  a  fixed  opinion,  which 

it  would  require  evidence  to  remove.     This  rendered  them 
19— 48th  III. 
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incompetent.  Neeley  v.  ThePeople,  13  111.  686  ;  People  y.Ge hr », 
8  Cal.  359 ;  Smith  v.  Eames,  3  Scam.  76 ;  Cancemi  v.  The 
People,  16  K  Y.  501 ;  Gay  v.  The  People,  26  111.  316. 

2d.  An  instruction  which  assumes  that  one  of  the  defendants 
was  assaulting  the  complaining  witness,  was  erroneous — the 
fact  should  have  been  left  to  the  jury.  Hopkinson  v.  The 
People,  18  111.  264. 

Mr.  S.  W.  Munn,  States  Attorney,  for  the  people. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

It  appears  from  the  record  that  plaintiffs  in  error  were  indicted 
for  an  assault  and  battery.  It  is  not  described  as  an  aggra- 
vated assault,  declared  to  be  a  misdemeanor  in  the  fifty-second 
section  of  the  criminal  code.  Nor  does  it  describe  a  riot,  as 
defined  in  the  one  hundred  and  fourteenth  section  of  the  same 
code.  The  usual  language  employed  to  describe  either  of 
these  offences  is  not  used  in  this  indictment. 

It  is  insisted  that  the  court  below  erred  in  refusing  to  allow 
the  challenges  of  plaintiffs  in  error,  to  a  number  of  jurors,  com- 
prising a  part  of  the  panel  that  tried  them.  These  jurors 
stated  that  they  had  heard  of  the  circumstances  of  the  diffi- 
culty ;  that  they  believed  the  statements,  and  upon  these 
statements  had  fixed  opinions  as  to  the  merits  of  the  case,  such 
as  would  require  evidence  to  remove  or  change,  but  that  the 
opinion  could  be  changed  by  sufficient  evidence  ;  but  that  they 
had  no  prejudice  against  the  accused,  and  they  believed  they 
could  render  a  fair  and  impartial  verdict,  according  to  the 
evidence.  These  are  substantially  the  statements  of  some  five  of 
the  jurors  who  tried  the  case,  and  were  the  ground  of  chal- 
lenge by  plaintiffs  in  error,  but  which  was  disallowed  by  the 
judge  trying  the  cause  in  the  court  below,  and  that  ruling  is 
assigned  as  one  of  the  errors  in  the  record  brought  to  this  court. 
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It  lias  been  repeatedly  held  by  this  court,  that  if  a  juror  has 
a  decided  opinion  respecting  the  merits  of  the  controversy, 
either  from  a  personal  knowledge  of  the  facts,  from  the  state- 
ments of  witnesses,  from  the  relation  of  the  parties,  or  from 
rumor,  he  is  disqualified  from  trying  the  case,  if  challenged 
for  cause.  Gardner  v.  The  People,  3  Scam.  83  ;  Smith  v. 
Eaynes,  ib.  76  ;  Vennum  v.  Harwood,  1  Grilm.  659  ;  Baxter 
v.  The  People,  3  Gilm.  368,  Neeley  v.  The  People,  13  111.  685  ; 
Gray  v.  The  People,  26  111.  344.  These  cases  must  govern 
this  case.  A  prisoner  should  never  be  required  to  encounter 
a  pre-existing  opinion  deliberately  formed,  which  the  juror 
believes  is  true,  and  which  the  prisoner  would  be  obliged  to 
overcome.  When  tried  by  such  jurors,  he  cannot  be  said  to 
have  had  a  fair  trial,  unless  he  choose  to  permit  them  to  act  in 
his  case.  lie  has  a  right  to  be  tried  by  men  who  are 
wholly  impartial,  without  prepossessions  or  prejudice  against 
him  or  his  case.  Tested  by  these  rules,  these  jurors  wTere 
incompetent  when  objected  to  by  the  accused,  and  the  court 
below  erred  in  not  allowing  the  challenges  to  these  jurors. 

The  second  and  fourth  instructions  given  for  the  people  are 
erroneous,  in  so  far  as  they  assume  that  Jeremiah  Collins  was 
beating  the  prosecuting  witness.  It  is  the  province  of  the 
jury  to  find  facts,  and  not  the  court.  That  was  the  question 
which  was  being  tried  by  the  jury,  and  the  instructions  should 
have  left  it  to  them  to  determine  upon  the  evidence  before 
them. 

The  judgment  of  the  court  below  is  reversed,  and  the  cause 
remanded. 

Judgment  reversed. 
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James  H.  Gaff 

V. 

Abner  E.  Harding. 


1.  Replevin — action  of — will  not  lie  except  against  a  parti/  who  takes  and 
detains.  D  executed  his  note,  together  with  a  chattel  mortgage  on  certain  pro- 
perty, to  H,  the  possession  of  the  property  remaining  with  D,  but  which  mortgage 
was  never  recorded.  G,  the  sheriff,  levied  execution  on  the  property  in  the  hands 
of  D,  in  favor  of  L,  a  judgment  creditor  of  D,  and  thereupon  D  executed  to  G  a 
delivery  bond,  with  H,  the  mortgagee,  as  security,  he,  H,  then  turning  the 
property  over  to  the  possession  of  D,  to  keep  for  him.  While  the  property  was 
thus  situated,  H,  the  mortgagee,  sued  out  a  writ  of  replevin  against  G,  the 
sheriff.  Meld:  That  the  action  would  not  lie  against  the  sheriff,  the  property 
being  in  the  possession  of  D  at  the  time  the  writ  issued. 

2.  Mortgage  —  unrecorded — no  lien  as  against  an  execution  creditor.  That  the 
mortgage,  not  having  been  recorded,  constituted  no  lien  on  the  property  as 
against  L,  the  execution  creditor,  he  having  no  notice  thereof. 

Writ  of  Error  to  the  Circuit  Court  of  Livingston  county ; 
the  Hon.  Charles  H.  Wood,  Judge,  presiding. 

The  opinion  states  the  case. 

Messrs.  Beattie  &  Eobinson,  for  the  plaintiff  in  error. 

Mr.  A.  E.,  Harding,  pro  se. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  replevin,  in  the  Livingston  Circuit 
Court,  brought  by  Abner  E.  Harding,  against  James  H.  Gaff, 
and  a  verdict  and  judgment  for  the  plaintiff,  to  reverse  which 
the  defendant  has  brought  the  record  to  this  court,  by  writ  of 
error. 

It  appears,  one  Thomas  Dodwell,  on  the  3d  of  October, 
1867,  executed,  in  consideration  of  eight  hundred  dollars,  as 
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expressed  therein,  a  mortgage  to  plaintiff  of  certain  chattels, 
being  a  part  of  the  chattels  in  controversy,  with  the  usual 
proviso,  that  it  would  be  void  if  Dodwell  paid  plaintiff,  on  or 
before  the  3d  of  October,  1858,  a  certain  promissory  note  of 
even  date  with  the  mortgage,  with  ten  per  centum  per  annum 
interest  thereon,  until  paid.  The  mortgage  contained  the 
provision  that  the  property  should  remain  in  the  possession  of 
Dodwell,  until  the  maturity  of  the  note.  The  mortgage  was 
acknowledged  before  a  justice  of  the  peace,  but  was  not 
recorded.  No  money  was  paid  by  Harding  on  the  execution 
of  the  mortgage,  but  he  stated,  on  being  examined  as  a  wit- 
ness, that  he  had  a  running  account  against  Dodwell,  for  fees 
and  legal  services,  running  through  four  or  six  years,  and,  on 
going  over  the  accounts,  Dodwell  gave  him  the  mortgage  to 
secure  the  amount  due.  There  is  no  proof  of  any  legal  services 
since  January  1,  1867,  in  value  to  exceed  fifteen  or  twenty 
dollars. 

The  defendant,  Gaff,  was  sheriff  of  Livingston  county,  and 
pleaded  non  cepit,  property  in  Thomas  Dodwell,  and,  third, 
that  he,  as  sheriff,  had  an  execution,  in  favor  of  Dudley  Lay- 
cock,  against  Thomas  Dodwell,  which  he  levied  on  the  pro- 
perty in  question,  averring  that  the  property  at  that  time  was 
the  property  of  Thomas  Dodwell. 

The  execution  was  issued  from  the  clerk's  office  of  the 
Livingston  Circuit  Court,  on  the  seventh  day  of  October,  1867, 
and  was  levied  on  the  twentieth  of  that  month,  and  duly 
indorsed  on  the  execution.  The  property  was  then  in  the  pos- 
session of  Dodwell. 

Upon  the  levy,  Dodwell  executed  a  delivery  bond  to  the 
sheriff,  with  Harding  as  security,  and  left  the  property  in  the 
possession  of  Dodwell.  Whilst  the  property  was  thus  in  the 
possession  of  Dodwell,  Harding  sued  out  his  writ  of  replevin 
against  the  sheriff,  and  obtained  a  judgment  against  him. 
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The  plaintiff  in  error  makes  several  points,  and  first,  that 
the  note  described  in  the  mortgage  was  not  offered  in  evidence, 
though  demanded,  nor  its  absence  accounted  for. 

"When  it  is  considered  that  the  note  is  the  principal  thing, 
and  the  mortgage  a  mere  incident,  as  this  court  has  often 
held,  it  would  seem  to  be  incumbent  on  the  party  claiming, 
to  produce  the  note,  for  if  the  note  had  been  assigned  it  would 
take  the  mortgage  with  it.  A  mortgage  can  not  exist,  as  an 
independent  security,  in  the  hands  of  one  person,  while  the 
note  belongs  to  another.  It  is  conceded,  the  parties  might 
agree  that  the  mortgage  should  not  be  resorted  to  by  the 
holder  of  the  note,  but  the  proof  of  such  an  agreement  must  be 
of  the  clearest  character.  Nothing  of  this  kind  is  shown  in 
the  case. 

Another  point  made  by  plaintiff  in  error,  is,  that  the  action 
of  replevin  against  the  sheriff  could  not  lie,  because  the  facts 
show  that  at  the  time  of  suing  out  the  writ,  the  property  was 
in  the  possession  of  Dodwell.  This  point  is  also  well  taken. 
It  is  impossible  the  sheriff  could  have  been  in  possession  of 
the  property,  and  the  writ  will  not  lie  except  against  a  party 
who  takes  and  retains  property. 

But  the  chief  objection  is,  that  the  mortgage  was  not 
recorded,  and  being  so,  it  was  no  lien  on  the  property,  as 
against  the  execution  creditor,  he  having  no  notice,  of  any 
kind,  of  the  mortgage. 

It  appears,  from  the  testimony  of  Dodwell,  that  on  the  exe- 
cution of  the  delivery  bond  to  the  sheriff,  with  Harding  as 
security,  he,  Harding,  turned  the  property  over  to  him,  to 
keep  for  him  until  the  note  should  become  due,  or  the  replevin 
suit  determined.  These  facts  show  the  action  of  replevin 
against  the  sheriff  can  not  be  maintained.  The  property  so 
'  in  the  possession  of  Dodwell  was  undoubtedly  liable  to  the 
execution.     Thompson  v.  Yeck,  21  111.  73. 

The  judgment  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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John  Durham 
v. 
Thomas  N.  Gill. 

1.  Evidence — parol  evidence  to  show  agent's  authority.  Where  the  question  is, 
as  to  the  extent  of  an  agent's  authority,  under  a  certain  letter  written  him  by  his 
principal,  and  such  letter  refers  to  former  conversations  had  between  the  parties, 
and  is  obscure  but  for  the  light  thrown  upon  it  by  such  conversations  upon  the 
same  subject,  it  is  indispensable  for  a  correct  solution  that  the  jury  should  con- 
sider such  previous  conversations,  in  connection  with  the  letter,  and  so  ascertain 
the  extent  of  the  authority  previously  conferred,  and  its  limitations. 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
Erastus  S.  Williams,  Judge,  presiding. 

The  facts  in  this  case  are  fully  stated  in  the  opinion. 

Mr.  George  F.  Harding,  for  the  appellant. 

Messrs.  Scammon,  McCagg  &  Fuller,  for  the  appellee. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

In  February,  1867,  Durham,  the  appellant,  had  about  10,000 
bushels  of  corn  in  the  crib,  at  Forest  City,  in  Mason  county. 
Being  desirous  of  selling,  in  order  to  pay  a  debt  about  falling 
due,  and  meeting  with  Gill,  the  appellee,  with  whom  he  was 
well  acquainted,  and  who  was  a  commission  merchant  in  Chi- 
cago, he  stated  his  wishes,  and  requested  Gill  to  ascertain  on 
what  terms  a  sale  could  be  made  in  Chicago.  Gill  wrote, 
February  6th,  stating  two  propositions  he  had  received,  one 
with  an  advance  of  money,  and  the  other  without,  and  on  the 
receipt  of  this  letter,  Durham,  who  lived  in  Peoria,  went  to 
Chicago.  Not  receiving  such  an  offer  as  satisfied  him,  he 
returned  home,  leaving  the  business  in  the  hands  of  Gill, 
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with  instructions,  as  he  swears,  to  get  two  offers  for  the  corn, 
one  with  and  the  other  without  an  advance,  leaving  to  him  the 
choice  between  them,  as  he  might  be  able  to  raise  the  needed 
money  in  Peoria,  and  in  that  event,  take  the  higher  price  for 
the  corn  without  an  advance.  On  the  13th  of  February,  Gill 
wrote,  they  had  not  been  able  to  make  a  sale,  and  saying : 
"  You  will  please  drop  us  a  line  to-morrow,  and  say  if  we  shall 
make  the  sale  as  we  talked,  if  can  be  done  any  time  this  week, 
or  even  longer  time."  On  the  receipt  of  this,  Durham  tele- 
graphed: "  Hold  on  till  further  advice,"  and  on  the  19th,  sent 
to  Gill  a  letter,  as  follows : 

"  Peoeia,  Ills.,  Feb'y  19,  '67. 
"  T.  N.  Gill,  Esq.,  Chicago,  Ills.: 

"  Dear  Sir: — I  telegraphed  to  you  to  hold  on,  because  Grier 
made  me  an  offer  of  55c  at  Forest  City,  which  would  have 
been  better  than  the  figures  we  talked  of,  but  as  that  would 
include  the  shelling  and  loading  on  cars,  I  had  rather  take  my 
chance  in  Chicago. 

"  You  will  please  sell  it  to  the  best  advantage  you  can,  exer- 
cising your  own  judgment  whether  to  sell  now  or  in  a  few 
days.  The  figures  we  spoke  of — 72  and  75 — would  be  satis- 
factory to  me. 

"  Do  the  best  you  can. 

"  Yery  truly  yours, 

"J.  Dueham." 

On  the  receipt  of  this  letter,  Gill  employed  a  broker, 
through  whom  a  sale  was  effected,  and  the  following  contract 
signed  : 

!N"o. Beokee's  Conteact. 

5centrclnce?ed.stamp'  Chicago,  20th  Feb'y,  1867. 

This  certifies  that  I  have  this  day  bought  of  T.  K  Gill  &  Co., 
for  account  of  H.  C.  Kussell,  11,000  or  two  boat-loads,  all 
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thousand  bushels  of  No.  one  corn,  as  p.  sample,  at  seventy- 
five  cents  afloat,  per  bushel,  to  be  delivered  at  seller's  option, 
during  month  of  April,  1867. 

To  insure  the  fulfillment  hereof,  either  par-ty  can  call  for 
margins  during  the  life  of  this  contract. 

Clemens, 
Agent  and  Broker. 

On  the  same  day,  Gill  advised  Durham  of  the  sale,  and  that 
the  purchaser  would  advance  25  or  30  cents  per  bushel  for  a 
discount  of  two  cents  per  bushel  on  the  price,  the  advance  to 
be  made  when  the  corn  could  be  got  into  a  warehouse, 
and  the  warehouse  receipts  sent  to  Chicago.  To  this, 
Durham  replied  in  a  tone  of  complaint,  reminding  Gill 
that  his  object  in  selling  was  to  raise  money  for  present 
use;  that  the  understanding  between  them  was,  that  the 
sale  was  to  be  made  at  two  rates,  of  which  Durham  was  to 
have  the  choice,  and  if  he  could  not  raise  the  money  he 
needed  in  Peoria,  he  was  to  have  the  privilege  of  drawing 
for  the  advance.  He  further  said  he  could  not  warehouse  the 
corn  for  two  or  three  weeks,  as  the  railroad  had  been  injured, 
but  the  corn  was  in  his  own  cribs,  and  he  could  send  his  own 
warehouse  receipt.  After  some  further  correspondence,  in 
which  Gill  insisted  on  some  other  security  for  the  delivery  of 
the  corn  than  the  warehouse  receipt  of  Durham,  before  mak- 
ing or  procuring  the  advance,  and  Durham  declining  to  give 
any  other,  the  latter  informed  Gill  he  should  have  to  sell  the 
corn  where  it  was,  in  order  to  raise  the  money  he  required. 
Gill  then  wrote  he  would  try  to  raise  the  money  on  Durham's 
warehouse  receipt,  but  before  the  receipt  of  this  letter,  Dur- 
ham had  sold  the  corn  for  thirty-three  cents  per  bushel.  Corn 
soon  afterwards  began  to  rise  in  value,  and  the  purchaser, 
under  the  broker's  contract,  called  on  Gill,  from  time  to  time, 
to  "  put  up  margins,"  as  it  is  termed,  according  to  the  provi- 
sions of  the  contract,  until  finally,  on  the  18th  of  April,  Gill 
20— 48th  III. 
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settled  with  the  purchaser  by  paying  $2,862,  damages  for  non- 
delivery of  the  corn.  For  the  recovery  of  the  amount  thus 
paid,  this  suit  is  brought,  and  it  was  proved  on  the  trial,  that, 
so  far  as  concerned  the  agreement  in  regard  to  margins,  the 
sale  was  in  accordance  with  the  established  usages  in  Chicago. 
The  plaintiff  recovered,  and  the  defendant  appealed. 

We  have  no  doubt  both  these  parties  acted  in  accordance 
with  what  they  deemed  their  rights,  and  without  any  design  of 
doing  a  wrong.  The  case  is  one  of  hardship  to  either  side, 
and  perhaps  its  decision  is  not  easy.  We  shall  express  no 
opinion  on  the  merits,  but  must  reverse  the  judgment  and 
remand  the  cause  for  another  trial,  because,  in  our  opinion, 
the  circuit  court  committed  an  error  in  giving  the  first  instruc- 
tion for  the  plaintiff,  and  in  refusing  the  nineteenth  asked  for 
the  defendant.  From  the  first  instruction  for  the  plaintiff, 
although  perhaps  not  directly  expressed,  the  jury  would  cer- 
tainly understand  that  the  important  question,  whether  the 
sale  was  made  in  conformity  with  the  authority  given  by  Dur- 
ham, was  to  be  determined  merely  by  reference  to  his  letter 
of  the  19th.  In  this  view  we  do  not  concur.  We  think  the 
letter  is  to  be  taken  in  connection  with  the  previous  conversa- 
tions and  correspondence  between  these  parties,  and  the  jury 
should  be  told  they  are  to  consider  whether  Gill,  in  the  exer- 
cise of  ordinary  prudence  and  discretion,  had  the  right  to 
construe  that  letter,  taken  in  connection  with  the  previous 
conversations  and  correspondence,  as  authorizing  him  to  make 
such  a  sale  as  he  did  make. 

If  this  letter  contains  anything  inconsistent  with  the  previ- 
ous authority  given  to  Gill,  or  with  the  limitations  upon  such 
authority,  to  that  extent  it  must  be  regarded  as  superseding 
the  previous  arrangements.  All  that  we  hold  is,  that  the  let- 
ter, in  order  to  be  intelligible  at  all,  and  in  order  to  determine 
what  Durham  meant  by  it,  and  how  it  should  have  been 
understood  by  Gill,  must  be  read  and  interpreted  in  the  light 
of  what  had  already  occurred.     Kead  by  itself,  it  is  incomplete 


1868.]  Durham  v.  Gill.  155 

Opinion  of  the  Court. 

and  enigmatical.  Durham  says,  "  the  figures  we  spoke  of — ■ 
72  and  75 — would  be  satisfactory  to  me."  This  would  be 
unmeaning,  if  the  previous  conversations  between  the  parties 
did  not  disclose  the  fact  that  they  had  constantly  spoken  of 
two  offers  to  be  obtained,  one  with  and  the  other  without  an 
advance,  the  choice  between  which,  as  Durham  swears,  was  to 
be  given  to  him.  Besides,  this  letter  was  in  reply  to  one  from 
Gill,  in  which  he  enquires,  "  if  we  shall  make  the  sale  as  we 
talked  V  and  in  determining  what  Durham  meant  by  his 
affirmative  answer,  we  must  of  necessity  have  reference  to  the 
previous  conversations  to  which  Gill  expressly  refers  for  the 
extent  of  his  powers.  That  the  letter  of  Durham  authorized  a 
sale  at  the  prices  named  is  clear,  but  if,  in  the  former  conver- 
sations, Durham  had  constantly  insisted  upon  a  sale  on  such 
terms  as  would  entitle  him,  if  he  elected  to  do  so,  to  call  for 
an  immediate  advance  upon  the  corn  where  it  then  was,  the 
jury  have  a  right  to  consider  this  in  determining  whether  Gill 
should  have  regarded  this  letter  as  giving  him  power  to  make 
an  unconditional  sale  at  seventy-five  cents,  or  merely  power  to 
sell  at  seventy-two,  with  an  advance,  or  at  seventy-five  with  a 
provision  that  it  should  be  reduced  to  seventy-two  in  case 
Durham  called  for  an  advance,  and  securing  him  the  right  to 
call.  As  we  have  already  remarked,  we  offer  no  opinion  as  to 
what  Gill  should  have  regarded  the  extent  of  his  authority, 
and  we  do  not  find  it  very  easy  to  arrive  at  a  satisfactory 
conclusion,  but  we  think  the  jury,  in  settling  this,  should  con- 
sider what  had  previously  passed  between  the  parties,  whether 
in  letters  or  conversation.  There  is  no  analogy  between  this 
and  an  attempt  to  explain  a  written  contract  by  parol  evidence. 
An  agent  may  derive  his  power  in  part  from  letters,  and  in 
part  from  verbal  instructions,  and  when  a  hastily  written  letter 
refers  to  former  conversations,  and  is  obscure  except  for  the 
light  thrown  upon  it  by  such  conversations  upon  the  same 
subject,  and  the  question  is  as  to  the  extent  of  the  agent's 
authority  under  it,  it  is  indispensable  that  the  jury,  in  order 
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accurately  to  judge  of  the  letter,  should  know  the  extent  of 
the  authority  previously  conferred,  and  its  limitations.  Only 
in  this  way  could  they  place  themselves  in  the  position  of  the 
parties. 

The  first  instruction  for  plaintiff  should  not  have  been  given 
in  the  form  in  which  it  was  drawn,  and  the  nineteenth  for 
defendant,  which  was  in  conformity  with  the  principles  above 
set  forth,  should  have  been  given. 

Judgment  reversed. 


Seth  Martin 

v. 

Elizabeth  Collins. 

1.  Dower  —  decree  —  award  when  a  bar.  Where  parties  were  divorced,  and 
the  court  decreed  the  husband  to  pay  an  annual  sum,  as  alimony,  to  the  wife, 
and  the  parties  subsequently  selected  arbitrators  to  divide  the  property,  who 
award  -to  the  wife  her  share,  specifying  it,  and  declared  that  it  should  be  received 
by  her  in  full  of  her  share,  part  and  proportion  of  the  property  then  belonging 
to  her,  or  to  which  she  was  then,  or  might  be,  entitled  in  her  husband's  pro- 
perty, previously  held,  as  well  as  such  as  he  then  owned,  and  the  parties  had  the 
award,  so  rendered,  entered  up  as  a  decree  in  the  divorce  case;  Held:  that 
upon  the  death  of  the  husband,  this  decree  bars  the  widow  from  claiming  dower 
in  the  premises  previously  sold  on  execution  against  the  husband.  And  it  can 
not  be  urged  that  the  award  was  broader  than  the  submission,  as  the  award  has 
been  merged  into  and  become  the  decree  of  the  court,  and  can  not  be  questioned 
in  a  collateral  proceeding.  In  such  a  case,  the  only  question  is,  what  does  it 
find  and  determine. 

Appeal  from  the  Circuit  Court  of  Kane  county ;  the  Hon. 
Isaac  G.  Wilson,  Judge,  presiding. 

The  facts  in  this  case  are  fully  stated  in  the  opinion. 
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Brief  for  the  appellant.     Opinion  of  the  Court.    < 

Messrs.  Barry  &  Botsford,  for  the  appellant. 

This  court,  in  the  case  of  Owens  v.  Bobbins,  19  111.  545, 
have  decided,  that  "  Dower  will  not  be  assigned  in  an  estate 
embraced  in  a  contract  of  purchase,  which  was  assigned  by 
the  husband  in  his  lifetime."  "  If  the  husband  never  had  a 
title  to  land,  but  only  a  contract  which  might  ripen  into  a  title, 
which  he  assigned,  any  act  of  the  husband,  in  completing  the 
title  subsequent  to  the  assignment,  will  not  aid  the  wife  in 
obtaining  dower."  Also,  Hawley  v.  James,  5  Paige's  Chan- 
cery R,  page  453,  2d  ed. 

An  award  of  matters  not  contained  in  the  submission,  will 
be  binding  on  a  party  who  accepts  from  the  other  party  per- 
formance of  his  part  of  it,  and  ignorance  of  material  facts  will 
not  prevent  such  operation  of  acceptance,  unless  he  can,  and 
does  restore  the  other  party  to  his  former  situation.  Mass. 
Digest,  40,  Sec.  5  ;  Culver  v.  Ashley,  19  Pick.  300 ;  Frothing- 
ham  v.  Haley,  3  Mass.  68-70. 

Sumners  v.  Robb,  13  III.  485,  and  the  numerous  authorities 
there  cited. 


Mr.  C.  D.  F.  Smith,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

This  was  a  bill  in  chancery,  filed  by  appellee,  in  the  Circuit 
Court  of  Kane  county,  against  appellant,  for  the  allotment  of 
dower  in  several  pieces  of  real  estate,  which  she  alleges  her 
deceased  husband  held,  by  an  equitable  title,  during  his  life, 
and  on  its  being  sold  she  did  not  relinquish  her  dower. 

On  the  trial  below,  appellee  introduced  a  number  of  wit- 
nesses to  prove  that  her  deceased  husband  had  purchased  the 
premises,  in  which  dower  is  claimed,  and,  although  he  had 
paid  for  the  lands,  they  had  been  conveyed,  by  the  person  of 
whom  he  had  purchased,  to  others,  at  his  request.     Appellant 
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introduced  the  record  of  a  proceeding  between  appellee  and 
her  husband,  from  which  it  appears  that  a  divorce  was  decreed, 
and  the  husband  was  required  to  pay  her  a  yearly  sum,  as  ali- 
mony. Also,  that  some  time  subsequent  to  the  decree  grant- 
ing the  divorce,  she  and  her  husband,  for  the  purpose  of  hav- 
ing a  final  settlement  of  their  difficulties,  agreed  to  submit 
them  to  arbitration,  and  chose  arbitrators  to  pass  upon  the 
questions  submitted,  and  to  divide  the  property  between  them. 
The  award  made  by  the  arbitrators  was  entered  of  record, 
and  became  a  decree  of  the  court.  After  recitals,  it  declares 
that  appellee  should  hold,  in  her  own  right,  the  dwelling- 
house  for  life,  and  a  quantity  of  personal  property,  which 
they  describe  as  that  being  in  the  dwelling,  except  a  few  arti- 
cles which  are  reserved.     The  award  then  contains  this  clause : 

"  And  we  further  award  and  determine,  that  the  above  pro- 
perty shall  be  taken,  and  considered,  as  the  full  and  entire 
share,  part  and  portion  of  property  belonging  to  said  Eliza- 
beth Collins,  or  to  which  she  shall  be  entitled  hereafter,  of  all 
property  heretofore,  or  now,  owned  or  held  by  the  said 
Thomas  H.  Collins.  And  we  do  further  award  and  determine, 
that,  from  and  after  this  date,  all  liabilities  and  indebtedness 
from  the  said  Thomas  H.  Collins,  to  the  said  Elizabeth  Col- 
lins, arising  or  accruing  by  way  of  alimony,  by  virtue  of  a 
decree  of  the  Kane  county  Circuit  Court,  shall  cease,  and  be 
null  and  void." 

It  also  appears  that  appellant  was  the  purchaser,  under  the 
assignment  of  a  certificate  of  sale  of  the  premises,  by  the 
sheriff,  under  execution,  to  Strader,  who  assigned  to  appellant. 
It  is  urged,  that  the  award,  which  became  a  decree  of  the 
court,  is  so  full  and  comprehensive  in  its  terms,  that  it  cut  off, 
not  only  appellee's  alimony  under  the  previous  decree  of  the 
court,  but  also  her  dower  in  the  real  estate  of  her  husband. 
The  terms  of  the  award  are  broad  and  comprehensive  enough 
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to  embrace  dower  as  well  as  alimony.  The  language  is,  that 
the  property  awarded  to  her,  as  her  own,  "  shall  be  taken,  and 
considered,  as  the  full  and  entire  share,  part  and  portion  of 
property  belonging  to  said  Elizabeth  Collins,  or  to  which  she 
shall  be  entitled  hereafter,  of  all  the  property  heretofore,  or 
now,  owned  or  held  by  her  husband."  This  language  cer- 
tainly is  broad  enough  to  embrace,  and  was,  no  doubt,  intended 
by  the  arbitrators  to  embrace,  every  species  of  interest  which 
she  might  have  or  claim  in  her  husband's  property.  They 
had  been  selected,  by  the  parties,  to  make  a  fair  and  equitable 
division  of  the  property,  as  they  had  been  previously  divorced 
and  permanently  separated.  And  they  say  it  is  her  full 
share,  part  and  portion  then  belonging  to  her,  or  to  which  she 
should  be  entitled  thereafter.  They  were  settling  the  rights  of 
the  parties,  as  they  then  stood  to  each  other,  and  they  say  that 
what  they  awarded  to  her  was  in  full  of  her  present  or  future 
rights,  as  well  of  property  previously  owned,  as  of  that  he 
then  held. 

The  award  became  the  decree  of  the  court,  bv  consent  of 
the  parties,  and,  until  reversed,  it  must  bind  parties  and  privies ; 
and  we  are  at  a  loss  to  perceive  any  difference  between  a 
decree  found  and  rendered  by  the  court,  and  a  decree  rendered 
on  an  award,  adopting  its  terms  and  conditions.  In  either 
case,  the  decree  is  that  of  the  court,  and  must  be  binding  and 
conclusive  so  long  as  it  remains  in  force.  And  we  have  seen 
that  its  language  would  seem  unmistakably  to  embrace  her 
dower,  and  to  bar  all  claims  to  it,  as  well  as  her  alimony. 
Nor  is  it  an  answer  to  say  that  the  arbitrators  exceeded  their 
power.  That  may  be  possible,  but  no  objection  was  taken  to 
the  award,  and  when  it  became,  by  consent  of  parties,  a  decree, 
they  have  no  more  right  to  question  the  propriety  of  that 
decree,  than  if  it  had  been  rendered  by  the  court  on  evi- 
dence in  the  case.  The-  parties  can  not,  after  the  enrollment 
of  a  decree,  question  its  propriety  in  a  collateral  proceeding. 
In   such   a   case,  the   only    question  is,   what  did  the  court 
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decree,  and  not  what  it  should  have  decreed.  In  this  case, 
we  are  of  the  opinion  that  the  award  and  decree  barred  the 
dower  of  appellee  in  the  premises,  and  the  decree  of  the 
court  below  must,  therefore,  be  reversed  and  the  cause 
remanded. 

Decree  reversed. 


George  Lowe 

v. 

Elijah  C.  Emerson. 

1.  Landlord  and  tenant — ejectment  against  the  latter.  A  judgment  in  eject- 
ment against  a  tenant,  of  which  the  landlord  has  had  no  notice,  is  in  no  wise 
conclusive  upon  the  latter. 

2.  The  statute  requires  that  whenever  a  tenant  is  sued  in  ejectment,  he 
shall  notify  his  landlord  of  such  suit,  and  if  he  fails  in  the  performance  of  this 
duty,  and  a  judgment  is  rendered  against  him,  in  favor  of  a  third  person,  he  will 
not  be  permitted  either  to  attorn  to  such  person,  or  purchase  his  title,  and  set  it 
up  aerainst  his  landlord, 

3.  Same — when  landlord  fails  to  defend  possession  of  tenant  after  notice.  But  if 
the  landlord,  after  notice  of  such  suit  against  his  tenant,  fails  to  protect  him  in 
his  possession,  the  tenant  may  then  protect  himself,  by  purchasing  the  paramount 
title,  or  by  taking  a  lease  under  it. 

4.  Same — tenant  cannot  attorn  to — or  purchase  a  stranger's  title.  Although  a 
tenant  may  attorn  to  a  purchaser  of  his  landlord's  title,  or  purchase  it  himself, 
if  sold  under  judgment  and  execution,  yet  he  cannot  attorn  to  a  stranger,  or  pur- 
chase and  set  up  his  title  against  his  landlord,  although  it  may  be  the  paramount 
title. 

5.  Same — possession  must  be  surrendered  by  tenant — before  he  can  assert  title 
acquired  from  a  stranger.  In  such  case,  when  the  tenant  has  acquired  title  from 
a  stranger,  he  must  restore  to  his  landlord  the  possession  he  received  from  him, 
before  he  can  assert  such  title  against  him. 
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Appeal  from  the  Circuit  Court  of  Mercer  county;  the 
Hon.  Arthur  A.  Smith,  Judge,  presiding. 

The  opinion  states  the  case. 

Messrs.  J.  R.  &  I.  N.  Bassett,  for  the  appellant. 

Messrs.  Frost  &  Tunnicliff,  for  the  appellee. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  ejectment,  brought  by  Emerson,  the 
appellee,  against  Lowe,  the  appellant.  It  was  agreed,  upon 
the  trial  in  the  circuit  court,  that  Lowe  took  possession  of  the 
premises  in  controversy  as  the  tenant  of  one  Shellenbarger,  in 
the  spring  of  1859,  and  that  he  continued  to  occupy  said  land 
until  the  17th  day  of  August,  1864,  when  possession  was 
demanded  of  him  by  the  United  States  Marshal,  by  virtue  of 
a  writ  of  possession,  issued  upon  a  judgment  in  ejectment  in 
favor  of  one  Gould, and  against  said  Lowe;  that  thereupon  Lowe 
consented  to  yield  possession,  and  took  a  lease  from  one  Wet- 
more,  who  claimed  as  grantee  of  Gould ;  that  Lowe  afterwards 
bought  of  Wetmore ;  and  that  he  had  continued  in  possession 
until  the  commencement  of  this  suit,  the  only  change  having 
been  in  his  attornment  to  Wetmore  as  landlord,  at  which  time 
he  did  not  give  up  the  actual  possession.  The  plaintiff,  Emer- 
son, claimed  as  grantee  of  Shellenbarger,  the  landlord,  under 
whom  Lowe  took  possession,  and  in  the  view  we  have  taken 
of  the  case,  it  is  unnecessary  further  to  state  his  title.  The 
defendant  put  in  evidence  a  chain  of  title  from  the  patentee, 
down  through  Gould  and  Wetmore,  to  himself,  and  also  the 
record  in  the  ejectment.  But  the  point  upon  which  the  whole 
case  turns,  was  a  further  fact,  admitted  in  the  stipulation,  that 
Lowe  gave  no  notice  to  his  landlord,  Shellenbarger,  or  to  any 

one  else,  that  an  action  of  ejectment  had  been  brought  against 
21— 48th  III. 
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him,  and  it  was  also  admitted  that  he  allowed  judgment  to  be 
taken  against  him  by  default. 

We  held,  in  the  case  of  Oetgen  v.  Ross,  47  111.  142, 
that  a  judgment  against  the  tenant  in  an  action  of 
ejectment  of  which  the  landlord  had  no  notice,  no  more  bound 
the  landlord  than  would  a  judgment  in  any  other  legal  pro- 
ceeding to  which  he  was  not  a  party.  Counsel  for  appellee, 
in  the  present  case,  cite  Rogers  v.  Rippey,  25  Wend.  432,  and 
Wheeler  v.  Byerss,  4  Hill,  466,  as  announcing  a  similar  prin- 
ciple. In  this  case,  then,  the  record  in  the  ejectment  simply 
shows,  that  such  a  judgment  was  rendered  by  default  against 
Lowe,  but  it  does  not  show,  nor  is  it  to  be  inferred,  that  it 
was  rendered  upon  a  title  paramount  to  that  of  the  landlord, 
or  that  a  judgment  would  have  been  rendered  against  him  at 
all,  if  the  landlord  had  had  the  opportunity  of  defending. 

Now,  though  we  may  concede  it  be  true,  as  urged  by  the 
counsel  of  appellant,  and  as  held  in  .Foster  v.  Morris,  3  A.  K, 
Marsh.  609,  and  Lumsford  v.  Turner,  5  J.  J.  Marsh.  105,  cited, 
by  counsel,  that  a  tenant  who  has  been  evicted  in  fact,  or 
against  whom  a  judgment  of  eviction  has  been  rendered  in 
favor  of  a  third  person,  may  attorn  to  such  person,  or  purchase 
his  title,  and  set  it  up  against  his  landlord,  yet  this  can  not  be 
true,  if  such  eviction  or  judgment  of  eviction  is  in  any 
degree  attributable  to  a  neglect  of  the  tenant's  duty  to  his 
landlord.  The  tenant  cannot  be  permitted  to  take  advantage 
of  his  own  wrong.  One  of  his  duties,  existing  at  common 
law,  and  expressly  enjoined  by  statute,  under  a  penalty  of 
forfeiting  two  years'  rent,  is  that,  when  sued  in  ejectment,  he 
shall  notify  his  landlord  of  such  suit.  The  performance  of 
this  duty  is  of  the  last  importance  to  the  landlord.  If  the 
tenant  does  perform  it,  and  the  landlord  fails  to  protect  him  in 
his  possession,  he  may  then  protect  himself  by  purchasing  the 
paramount  title,or  by  taking  a  lease  under  it.  But  if  he  neglects 
this  duty,  and  thereby  prevents  the  landlord  from  protecting 
either  the  tenant's  possession  or  his  own  reversion,  he  is  guilty 
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of  practical  bad  faith,  and  when  called  upon  by  the  landlord  to 
surrender  back  the  possession,  he  cannot  be  permitted  to  refuse 
to  do  so  under  the  plea  that  he  has  been  evicted  by  a  paramount 
title,  under  which  he  now  claims  to  hold.  Although  a  tenant 
may  attorn  to  a  purchaser  ,of  his  landlord's  title,  or  purchase  it 
himself  if  sold  under  judgment  and  execution,  yet  all  the  autho- 
rities concur  in  saying,  that  he  cannot  attorn  to  a  stranger,  or 
purchase  and  set  up  his  title,  although  it  may  be  the  paramount 
title.  This  is  among  the  most  familiar  rules  of  the  law,  and 
is  not  controverted  by  the  appellant's  counsel.  They  only 
rely  upon  the  judgment  of  eviction,  but  we  are  wholly  unable 
to  perceive  any  difference  in  principle  between  a  voluntary 
attornment  to  a  stranger  without  suit,  and  the  neglect  to  give 
the  landlord  an  opportunity  to  defend  when  suit  is  brought, 
and  an  attornment  1o  the  plaintiff  in  the  ejectment  after  reco- 
very. In  both  cases  there  is  a  want  of  that  fealty  to  the 
landlord  which  the  relation  requires.  In  both  cases  the  tenant 
is  jeopardizing  the  landlord's  title.  In  the  one  case,  he  does 
what  the  law  forbids;  in  the  other,  he  neglects  what  the  law 
requires.  In  one  case,  he  gives  to  a  stranger  a  possession  he 
is  bound  to  keep  ;  in  the  other  he  permits  it  to  be  taken  from 
him  without  allowing  his  landlord  the  right  to  defend  it. 
Although  a  stranger  who,  without  collusion  with  the  tenant, 
has  obtained  a  judgment  against  him,  may  enter  and  set  up 
his  title  against  the  landlord,  notwithstanding  the  latter  had 
no  notice,  yet  the  security  of  property  imperatively  requires 
that  no  such  privilege  shall  be  accorded  to  the  tenant.  He 
can  not  refuse  to  deliver  back  the  possession,  on  the  ground 
that  he  holds  under,  or  has  acquired,  the  title  of  the  plaintiff 
in  the  ejectment.  Nor  is  it  material  that  he  is  able  to  show 
that  such  title  is  the  paramount  title.  "Whatever  it  may  be,  he 
can  not  set  it  up  against  his  landlord,  until  he  has  restored  the 
possession  he  received  from  him.  The  landlord  can  not  be 
required  to  litigate  that  title  with  the  tenant,  except  upon  the 
vantage   ground  of  that  possession  which    belongs  to    him. 
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Counsel  cite  the  cases  above  quoted  from  the  Kentucky 
Reports  as  laying  down  a  different  rule.  In  one  of  them,  the 
landlord  evidently  had  notice  of  the  pendency  of  the  suit 
against  his  tenant.  In  the  other  it  does  not  appear  whether 
he  had  or  not.  If  he  had  not,  we  can  only  say,  we  can  not 
regard  the  decision  as  an  authority  to  be  followed. 

The  defendant  in  this  case  must  restore  to  his  landlord  the 
possession  he  received  from  him,  and  he  may  then  bring  his 
ejectment,  and  assert  whatever  title  he  acquired  by  his  pur- 
chase. 

Judgment  affirmed. 


Isaac  H.  Burch 

V. 

Gurdon  S.  Hubbard. 

1.  .  Consideration — release  of  an  acceptor.  Where  an  acceptor  of  a  bill  ol 
exchange,  before  its  maturity,  delivers  to  the  holder  a  warehouse  receipt  for  pro- 
duce, with  the  express  agreement,  that  by  doing  so  the  acceptor  is  to  be  released 
and  discharged  from  liability  :  Held,  That  the  delivery  of  the  receipt  is  a  suf- 
ficient consideration  to  support  the  agreement  for  the  discharge  and  release. 

2.  Pleading  and  evidence.  Under  a  plea  that  such  warehouse  receipt  was 
delivered  to  the  holder  of  a  draft,  upon  the  agreement  to  fully  discharge  and 
release  the  acceptor,  evidence  showing  that  the  contract  was  made,  and  the  pro- 
duce receipt  delivered,  is  admissible  in  support  of  the  plea,  inasmuch  as  it  presents 
a  legal  defense. 

Appeal  from  the  Superior  Court  of  Chicago;  the  Hon. 
Joseph  E.  Gary,  Chief  Justice,  presiding. 

The  facts  are  stated  in  the  opinion. 


1868.]  Bttrch  v.  Hubbard.  165 

Brief  for  the  appellant. 

Messrs.  Isham  &  Washburn,  for  the  appellant. 

1st.  Where  one  has  accepted  a  bill  of  exchange  merely  as  a 
surety,  in  the  understanding  of  all  the  parties,  and  for  his 
indemnity  holds  securities,  of  the  drawer,  is  the  mere  transfer 
of  such  securities  to  the  creditor,  to  be  by  him,  in  turn,  held 
as  collateral  to  the  bill,  a  consideration  that  will  sustain  an 
engagement  by  the  creditor  to  exonerate  the  acceptor  from  his 
liability  on  the  acceptance  ?  Such  a  contract  requires  a  con- 
sideration. 2  Am.  Lead.  Cas.  423 ;  2  Lead.  Cas.  in  Eq.,  pt. 
2,  386  ;  Edwards  on  Bills  and  Notes  435  ;  Story  on  Bills,  sec. 
266 ;  The  Bank  v.  Klingensmith,  7  Watts  523  ;  Parker  v. 
Leigh,  2  Starkie  228 ;  1  Parsons  on  Notes  and  Bills  326. 

2d.  In  the  case  in  question,  no  consideration  moves  from 
the  acceptor  to  the  creditor.  The  creditor  acquires  nothing 
that  he  had  not  already.  The  creditor  is  entitled  to  the  full 
benefit  of  securities  given  by  the  debtor  to  a  surety  for  his 
indemnity.  1  Lead.  Cas.  in  Eq.  120 ;  Moses  v.  Murgatroyd, 
1  Johns.  Ch.  K.  119.  These  collateral  securities  are  trusts  cre- 
ated for  the  better  protection  of  the  debt.  Moses  v.  Murga- 
troyd, 1  Johns.  Ch.  B.  119  ;  2  Am.  Lead.  Cas.  429  ;  4  Kent's 
Com.  307;  Maure  v.  Harrison,  1  Eq.  Cas.  Abr.  93,  pi.  5; 
McCullum  v.  Hinckley,  9  Yt.  143  ;  Bank  of  Auburn  v. 
T/iroop,  18  Johns.  505;  Curtis  v.  Tyler,  9  Paige  432;  Vail 
v.  Foster,  4  Comstock  312;  Smith  v.  Steele,  25  Yt.  427; 
Eastman  v.  Foster,  8  Mete.  19,  and  cases  cited. 

3d.  Nor  must  the  creditor  first  resort  to  the  personal  liability 
of  the  surety,  but  may  have  the  securities  applied  directly  in 
discharge  of  the  debt.  His  right  to  the  benefit  of  such  securities 
is  equal  to  that  of  the  surety,  and  fully  as  direct.  Hopewell 
et  al.  v.  Bank  of  Cumberland,  10  Leigh  221 ;  Constant  v. 
Matteson,  22  111.  556. 

4th.  Where  one  acquires  no  greater  or  different  interest 
than  he  has  already,  and  no  other  benefit  than  such  as  a  court 
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would  enforce  for  him,  there  is  no  element  of  a  consideration 
for  a  new  contract.  Crosby  v.  Wood,  2  Seld.  369 ;  Goodwin 
v.  lollett,  25  Yt.  386. 

5th.  This  right  of  the  creditor  is  an  equitable  right,  but  it  is 
taken  notice  of  in  courts  of  law,  and  the  rule  is  the  same  at 
law  and  in  equity.  It  is  now  held  as  a  general  rule,  that  the 
liability  of  sureties  is  governed  by  the  same  principles  at  law 
as  in  equity.  Yiele  v.  Hoag,  24  Yt.  51 ;  Bees  v.  Berrington, 
2  Yesey  541  ;  Leverenz  v.  Haines,  32  111.  357 ;  Beople  v.  Jan- 
sen,  7  Johns.  Rep.  332 ;  King  v.  Baldwin,  2  Johns.  Ch.  R. 
557;  2  Am.  Lead.  Cases  399,  406,  407;  2  Ibid  in  Eq.  Prac- 
tice 390. 

6th.  The  acceptor  can  give  the  creditor  no  other  rights  to 
this  security  than  such  as  he  has  himself;  and  all  that  he  has 
himself,  the  creditor  has  already,  and  a  court  of  chancery,  and 
sometimes  a  court  of  law,  will  enforce  them  for  his  benefit, 
and  that,  too,  directly  upon  the  securities.  What  a  court  will 
compel,  can  be  no  consideration  for  a  contract.  Crosby  v. 
Wood,  2  Selden  369 ;  Goodwin  v.  Follet,  25  Yt.  386 ;  Onely 
v.  Karl  of  Kent,  3  Dyer  356. 

7th.  But  even  if  the  creditor  could  thus  acquire  any  interest 
in  these  securities,  which  he  had  not  before,  still,  such  con- 
sideration the  acceptor  would  have  no  right  to  give,  and, 
therefore,  it  would  be  insufficient  to  support  the  contract. 
The  acceptor,  holds  the  securities  in  trust,  with  no  power  to 
delegate  the  possession  and  disposition  of  the  property ;  such 
conduct  is  a  breach  of  trust,  and  chancery,  upon  application, 
will  retake  the  property.  The  acceptor  can  not  make  his 
breach  of  trust  the  consideration  of  a  contract.  Hill  on  Trus- 
tees 173 ;  do.  175  and  note  1 ;  Haslan  v.  Sherwood,  10  Bing.  540. 
For  the  same  reason  the  trnstee  can  not  make  the  trust  pro- 
perty the  consideration  of  a  contract  for  his  private  benefit. 

Messrs.  Eae  &  Mitchell,  for  the  appellee. 

t 
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In  this  case  the  issue  was,  that  the  appellee  had,  before  the 
commencement  of  the  suit,  and  before  the  maturity  of  the 
indebtedness,  delivered  to  appellant,  which  was  accepted  by 
him,  "pork  shoulders,  and  .sides  of  pork,"  in -full  satisfaction 
and  discharge  of  the  undertaking  on  the  part  of  appellee,  as 
an  acceptor  of  the  draft  sued  on.  The  plea  is  equivalent  to 
that  of  payment,  and,  therefore,  an  affirmative  plea. 

1st.  The  appellant  now  claims  that  a  creditor  has  an  abso- 
lute right  to  all  the  collaterals  placed,  by  the  debtor,  in  the 
hands  of  the  surety,  either  before  or  after  the  indebtedness 
accrues ;  and  that,  too,  without  releasing  the  surety,  and,  as  a 
consequence,  that  a  transfer  of  such  securities,  by  the  surety, 
furnishes  no  legal  consideration  for  an  agreement  with  a  cred- 
itor to  release  the  surety.  The  appellee  claims  that  no  such 
right  exists,  before  maturity  of  the  undertaking,  and  that  after 
only  at  the  price  of  releasing  the  surety.  2  Am.  Leading 
Cases  429. 

2d.  The  appellant  claims  that  the  drawer  of  the  bill  is  entitled 
to  have  the  property  remain  in  the  custody  and  control  to 
which  it  was  specifically  intrusted,  and  that  the  appellee  would 
be  guilty  of  a  breach  of  trust  to  transfer  it  to  the  appellant, 
and,  therefore,  the  consideration  for  such  transfer  would  be 
illegal.  The  appellee  answers  that  appellant's  first  position 
is  in  singular  contrast  with  the  last.  If  the  appellant's  cred- 
itor is  entitled  to  the  security,  so  as  to  take  it  away  from  the 
custody  and  control  to  which  it  was  specially  intrusted,  what 
becomes  of  the  drawer's  right  to  have  it  remain  where  he  put  it  ? 

3d.  As  to  the  question  of  variance,  the  plea  simply  alleges 
that  appellant  delivered  the  property  in  full  satisfaction  and 
discharge  of  the  promises  and  undertakings,  &c,  and  does  not 
allege  that  it  was  delivered  by  way  of  sale,  pledge,  loan  or 
otherwise.  The  delivery  of  property  into  the  possession  of 
another  may,  under  certain  circumstances,  be  a  good  consid- 
eration to  sustain  an  agreement.  The  delivery  of  property  in 
pledge,  by  the  acceptor,  to  secure  the  payment  of  a  draft  by 
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the  drawer  thereof,  in  consideration  that  the  acceptor  should 
be  discharged,  might  work  a  great  advantage  to  the  creditor, 
and  he  might  deem  it  much  more  desirable  to  have  collateral 
security  ef  personal  property  than  mere  mercantile  credit  or 
ability  of  any  acceptor.  Any  proof,  therefore,  which  shows 
the  property  was  delivered  to  the  appellant  by  the  appellee, 
and  accepted  by  the  former,  in  satisfaction  of  his  undertaking, 
upon  a  legal  consideration,  would  tend  to  prove  the  issue,  and 
would  not  be  a  variance. 


Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  assumpsit,  by  appellant,  in  the  Supe- 
rior Court  of  Chicago,  against  appellee,  upon  his  acceptance 
of  this  bill  of  exchange : 

"  ($13,000.)  Chicago,  16th  April,  1861. 

"  Thirty  days  after  date,  please  pay  to  ourselves,  or  order, 
thirteen  thousand  dollars,  at  I.  H.  Burch  &  Co.'s  Banking 
Office  here,  value  received,  and  charge  the  same  to  account  of 

S.  HOLMES  &  SON. 
"To  Messrs.  G.  S.  Hubbard  &  Co.,  [ 
Chicago,  111."  ) 

There  were  various  payments  indorsed  on  this  bill,  amount- 
ing, in  the  aggregate,  to  $6,500,  made  at  different  times. 
The  declaration  contained  a  special  count  on  the  acceptance, 
and  the  common  counts.  Appellee  filed  a  plea  of  the  gen- 
eral issue,  and  two  special  pleas.  The  first  special  plea 
was,  that  appellee  had,  after  the  making  of  the  bill,  delivered 
to  appellant  a  quantity  of  pork,  of  the  value  of  $16,000,  in 
full  satisfaction  and  discharge  of  the  several  sums  of  money 
mentioned  in  the  declaration,  and  that  appellant  accepted  it 
in  full  discharge  and  satisfaction  of  the  same.  The  second 
special  plea  was  a  set  off.     At  the  trial,  appellant  withdrew 
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the  plea  of  the  general  issue,  and  the  cause  was  tried  upon  the 
special  pleas. 

For  the  purpose  of  enabling  Holmes  &  Son  to  purchase  a 
lot  of  pork  in  Milwaukee,  appellee  accepted  the  draft,  and  it 
was  discounted  by  appellant ;  some  time  about  the  last  of 
April,  or  the  fore  part  of  May,  appellee,  learning  of  the 
failure  of  a  house  in  New  York,  to  whom  he  had  shipped  a 
large  amount  of  provisions,  and  upon  whom  he  had  drawn 
largely,  and  fearing  the  failure  might  involve  his  firm  in 
financial  ruin,  left  Chicago  for  New  York,  but,  on  leaving, 
requested  Charles  P.  Hunt  to  call,  the  next  morning,  upon 
appellant,  and  ascertain  whether  he  would  receive  a  warehouse 
receipt  of  Holmes  &  Son,  and  release  him,  and,  if  he  should 
consent  to  do  so,  then  to  procure  the  warehouse  receipt,  deliver 
it  to  appellant,  and  procure  his  release. 

Hunt  testifies  that  he  called  upon  appellant  the  next  morn- 
ing, at  his  bank,  stated  to  him  the  facts,  and  communicated 
the  request  of  appellee,  and  after  making  a  statement  of 
the  amount  and  character  of  the  pork  proposed  to  be  pledged 
as  collateral  security,  and  to  obtain  the  release  of  appellee, 
after  making  a  calculation  of  its  value,  appellant  agreed  to 
receive  the  receipt  and  release  appellee.  Hunt  thereupon  pro- 
cured the  receipt,  and  delivered  it  to  appellant,  and  proposed 
that  he  should  erase  appellee's  name  from  the  accept- 
ance; but  he  says  it  was  understood,  if  the  receipt  was 
obtained  and  delivered  to  appellant,  he  would  release  appellee ; 
that  nothing  was  said  about  any  further  communication  with 
him  in  relation  to  the  matter ;  that  the  property  was  not  sold 
to  appellant,  but  the  receipt  was  delivered  to  appellant  as 
security  for  the  draft ;  that  the  receipt  was  indorsed  in  blank, 
and  not  filled  up  at  the  time. 

Appellee  introduced  evidence   tending  to   show  that  the 

meats  were  worth  more  than  enough  to  have  paid  the  draft, 

when  it  matured,  but.  they  were  not  sold  at  that  time,  and 

meats  continued  to  decline  for  some  time  afterwards.   Appellant 

22— 48th  III. 
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subsequently  failed,  and  made  an  assignment  for  the  bene- 
fit of  creditors,  and  this  draft  was  passed  to  his  assignees 
as  a  part  of  his  assets.  Dexter,  who  was  the  assignee  to  whom 
the  draft  was  delivered,  stated  that  the  meats  were  smoked, 
shipped  east,  and  sold  for  the  sums  endorsed  on  the  draft ; 
that  appellee  set  up  no  claim  that  he  was  discharged  from  its 
payment,  until  a  short  time  previous  to  the  commencement  of 
the  suit.  Appellant  denied  that  the  receipt  was  taken  in  dis- 
charge of  appellee's  liability,  but  testifies  that  it  was  in 
pursuance  of  an  agreement  entered  into  when  the  draft  was 
discounted ;  and  appellee,  in  his  testimony,  denies  that  any 
such  agreement  was  made,  or  that  he  had  any  thing  to  do  in 
negotiating  the  loan,  beyond  the  acceptance  of  the  bill. 

The  jury  found  a  verdict  for  appellee,  thereby  giving 
credit  to  the  testimony  of  Hunt  and  appellee,  rather  than  to 
appellant.  The  evidence  being  conflicting,  it  was  for  them  to 
consider  it,  and  from  it  to  find  the  facts ;  and  having  so  found, 
we  shall  consider  the  defense  as  established  by  the  evidence. 

It  is,  however,  urged,  that,  although  the  first  special  plea 
was  proved,  it  nevertheless  does  not  constitute  a  legal  defense. 
Was,  then,  the  receipt,  when  received  by  appellant  in  dis- 
charge of  appellee's  liability  as  an  acceptor,  in  law  a  discharge 
of  that  obligation  ?  It  is  urged  that  there  was  no  considera- 
tion to  bind  appellant  on  his  agreement  to  release  appellee. 
It  will  be  observed  that  the  bill  was  not  due  at  the  time  this 
arrangement  was  entered  into  by  the  parties.  Appellee  was 
then  under  no  obligation  to  place  this  pork  in  the  hands,  and 
under  the  control,  of  appellant,  whatever  he  might  have  felt 
to  be  his  moral  duty,  at  a  time  when  he  supposed  he  was 
financially  ruined,  and  that  he  would  be  compelled  to  make 
an  assignment  for  the  benefit  of  his  creditors.  When  the 
receipt  was  given,  he  could  have  sold  the  property,  we  pre- 
sume, for  more  than  enough  to  pay  the  bill,  as  it  appears  to 
have  been  originally  purchased  for  sixteen  thousand  dollars, 
and  the  evidence  seems  to  prove  that  it  was,  at  the  maturity 
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of  the  draft,  worth  more  than  enough  to  have  paid  the  amount. 
By  giving  this  receipt,  the  control  of  the  pork  was  taken  out 
of  the  hands  of  appellee,  and  he  was  prevented  from  disposing 
of  it  to  meet  the  draft,  as  he  then  held  it  as  an  indemnity 
against  loss  by  this  acceptance.  This  would  seem  to  be  a  suf- 
ficient consideration  to  support  a  release  of  this  character, 
and  it  does  not  matter  whether  appellee  was  a  principal  or  a 
surety,  so  far  as  the  discharge  may  be  involved.  Had  the 
pork,  on  the  maturity  of  the  bill,  been  sold,  and  failed  to 
produce  the  requisite  sum,  it  would,  nevertheless,  have  ope- 
rated as  a  release  of  appellee.  Had  it  been  a  promissory  note, 
and  property  had  been  delivered  as  this  was,  with  an  agreement 
that  the  maker  should  be  released,  no  reason  is  perceived 
why  it  would  not  have  satisfied  the  note  and  discharged  the 
maker. 

It  is  held  that  an  act  which  is  a  benefit  to  one  party,  or 
a  disadvantage  to  the  other,  constitutes  a  sufficient  considera- 
tion to  support  a  contract.  In  this  case,  the  fact  that  appellee 
lost  the  power  to  sell  and  convert  the  property,  if  it  had  been 
but  for  the  nineteen  days  which  the  bill  had  to  run,  was  an 
inconvenience,  and  a  loss  of  the  use  of  the  proceeds  of  such 
a  sale,  for  that  period,  to  say  nothing  of  the  ultimate  loss,  by 
depreciation,  which  ensued  after  the  bill  matured. 

It  is  also  urged,  that  the  evidence  was  not  admissible  under 
the  pleadings.  From  what  has  been  said  it  follows  that  it 
was.  The  plea  was,  that  the  delivery  of  the  receipt,  which 
placed  appellant  in  the  control  of  the  property,  was  upon  the 
condition  that  appellee  should  be  released.  We  have  seen  that 
such  a  transaction  would  operate  to  release  appellee,  whether 
principal  or  surety,  and,  if  so,  the  plea  presented  the  defense, 
and,  consequently  it  could  be  proved.  We  see  no  substantial 
difference  between  a  principal  and  a  surety,  when  such  a  release 
is  made  by  the  holder.  He  receives  the  property,  agrees  to 
look  to  it  for  payment,  and  to  release  the  acceptor,  and  no 
reason  is  perceived,  in  justice  or  fair  dealing,  why  the  holder 
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should  not  be  required  to  perform  his  agreement  If  loss  has 
ensued,  it  was  the  fault  of  appellant,  as,  being  the  holder  of 
the  receipt  at  the  maturity  of  the  bill,  he  could  have  sold  the 
property,  and,  from  the  proceeds,  paid  the  bill.  Having 
failed  to  do  so,  upon  what  principle  can  it  be  held  that  he 
may  ignore  the  release  and  collect  the  money  from  appellee, 
and  impose  upon  him  the  loss  ? 

The  judgment  of  the  court  below  must  be  affirmed. 

Judgment  affirmed. 


Arthur  C.  Ducat 

v. 

The  City  of  Chicago. 

1 .  Foreign  insurance  companies — not  citizens  within  the  meaning  of  the  2d  sec- 
tion of  the  4:th  article  of  the  Constitution  of  the  United  States.  A  corporation 
aggregate  may  be  a  citizen,  in  the  sense  in  which  the  term  citizen  is  used  hi  that 
part  of  the  Constitution  which  speaks  of  the  judicial  power  of  the  United  States. 
It  may  enforce  legal  rights,  or  may  obtain  redress  for  wrongs,  not  only  in  the  State 
of  its  creation,  but  also  in  the  other  States  of  the  Union,  by  virtue  of  the  comity 
between  the  States.  But,  a  corporation  aggregate  is  not  a  citizen,  within  the 
meaning  of  that  clause  of  the  Constitution  which  declares,  "  the  citizens  of  each 
State  shall  be  entitled  to  all  privileges  and  immunities  of  citizens  of  the  several 
States." 

2.  Comity — between  States  not  obligatory  vihen  declared  to  be  contrary  to  publio 
policy.  The  right  of  a  corporation  created  in  one  State,  to  do  business  and  make 
contracts,  in  the  full  enjoyment  of  its  powers,  in  another  State,  is  a  right  based 
upon  the  comity  between  the  States,  and  is  a  voluntary  act  of  the  sovereign  power, 
but  when  contrary  to  good  policy,  or  when  prejudicial  to  the  interests  of  the 
State,  the  comity  ceases  to  be  obligatory. 

3.  So,  an  insurance  company,  incorporated  under  the  laws  of  another  State, 
coming  into  this  State  to  do  business  and  make  profits,  may  be  taxed,  and  the 
legislature  may  rightfully  discriminate  between  such  corporations  and  domestic 
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corporations  of  the   same  character,  when,  in  their  judgment,  the  policy  and 
interests  of  the  State  demand  it. 

4.  Taxation — of  persons  and  property  must  be  uniform — not  so  as  to  corpora- 
tions. The  element  of  uniformity  is  necessary  to  the  validity  of  a  tax  levied 
upon  the  persons  and  property  of  the  citizen,  but  a  tax  imposed  upon  a  corpora- 
tion as  such,  is  not  a  tax  on  the  persons  or  property  of  the  corporators  or  stock- 
holders. It  is  the  artificial  being,  the  mere  legal  entity  which  is  taxed,  and  the 
tax  is  paid  out  of  the  funds  of  such  legal  creation,  known  as  a  corporation,  and 
not  by  corporators  or  stockholders  in  their  personal  character.  Immunities 
claimed  for  the  individual  members  of  a  corporation,  cannot  be  extended  to  the 
corporation  itself. 

Appeal  from  the  Superior  Court  of  Chicago;  the  Hon. 
Joseph  E.  Gary,  Chief  Justice,  presiding. 

The  opinion  states  the  case. 

Messrs.  Scammon,  McCago  &  Fuller,  for  the  appellant. 

Mr.  S.  A.  Irvin,  for  the  appellee. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  debt,  brought  in  the  Superior  Court 
of  Chicago,  by  the  City  of  Chicago,  against  Arthur  C.  Ducat, 
to  recover  of  him,  as  agent  of  four  several  insurance  compa- 
nies, located  and  established  in  the  State  of  Eew  York,  by 
virtue  of  the  laws  of  that  State,  for  the  sum  of  two  dollars 
upon  every  hundred  dollars  of  premiums  he,  as  such  agent, 
had  received  on  policies  issued  by  said  companies,  severally, 
while  they  were  doing  business  as  such  companies  in  the  city 
of  Chicago. 

Besides  the  plea  of  nil  debet  on  which  an  issue  was  made 
up,  the  defendants  filed  a  special  plea,  to  which  a  demurrer 
was  sustained,  and  by  consent  the  cause  was  tried  by  the  court 
on  the  general  issue. 


174  Ducat  v.  City  of  Chicago.  [Sept.  T., 

Opinion  of  the  Court. 

The  court  found  for  the  plaintiff,  thirty-seven  hundred  and 
fifty-six  39-100  dollars,  as  the  debt  due,  for  which  judgment 
was  rendered,  together  with  costs. 

To  reverse  this  judgment,  the  defendant  prosecutes  this 
appeal,  assigning  as  error,  sustaining  the  demurrer  to  the  spe- 
cial plea. 

The  claim  of  the  city  to  recover  of  the  defendant,  is  founded 
upon  the  fifth  section  of  the  Revised  Charter  of  the  City  of 
Chicago,  (Pr.  Laws  1863,  pp.  98,  99,)  the  provisions  of  which 
are  sufficiently  set  forth  in  the  declaration. 

The  special  plea,  which  was  demurred  out,  presented  the 
question  of  the  power  of  the  legislature  to  make  a  discrimina- 
tion between  foreign  and  domestic  insurance  companies,  by 
taxing  them  on  the  premiums  received,  and  letting  the  domes- 
tic corporations  go  untaxed  on  the  same,  the  former  having 
complied  with  the  laws  of  the  State,  permitting  them  to 
exercise  their  faculties  in  this  State. 

Appellant  takes  the  ground,  that  after  this  State  has  autho- 
rized insurance  companies  to  establish  agencies  and  do  business 
here,  it  cannot  tax  their  property  more,  or  differently,  than  the 
property  of  citizens  of  the  State  is  taxed. 

This  is  an  important  and  a  very  interesting  question,  and 
we  have  very  carefully  considered  the  points  made  by  appel- 
lant,  and  the  arguments  in  their  support,  and  have  reached  the 
conclusion,  that  corporations  are  not  citizens  within  the  mean- 
ing of  section  2  of  article  4,  of  the  Constitution  of  the  United 
States. 

Appellant's  proposition  is,  that  corporations  created  by  the 
laws  of  New  York,  are,  to  the  intents  and  purposes  for  which 
they  are  created,  citizens  of  New  York,  and  as  such,  entitled 
to  all  the  benefits  of  the  section  above  cited,  that  "  the  citizens 
of  each  State  shall  be  entitled  to  all  privileges  and  immunities 
of  citizens  of  the  several  States," 

We  have  examined  all  the  authorities  cited  on  both  sides  of 
this  proposition,  and  cannot  find  it  has  ever  been  decided,  by 
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any  court,  that  corporations  are  citizens,  within  the  sense  and 
meaning  of  this  clause. 

The  cases  of  the  Louisville,  C.  &  C.  R.  R.  Co.  v.  Letson, 
2  Howard  497,  and  Covington  Drawbridge  Co.  v.  Shepherd, 
20  ib.  227,  do  not  establish  the  proposition  in  plaintiff's  favor. 
In  both  cases,  the  question  was  one  of  jurisdiction,  and  no 
reference  is  made  in  either  case  to  this  clause  of  the  Constitu- 
tion, and  therefore  are  not  decisive  of  the  point.  In  the  last 
named  case,  Chief  Justice  Taney,  in  delivering  the  opinion  of 
the  Court,  said,  that  "  in  the  case  of  the  LaFayette  Insurance 
Company  v.  French  et  al.,  18  ib.  404,  the  declaration  stated, 
that  the  corporation  itself  was  a  citizen  of  Indiana.  Now,  no 
one,  we  presume,  ever  supposed  that  the  artificial  being  created 
by  an  act  of  incorporation,  could  be  a  citizen  of  a  State  in 
the  sense  in  which  that  word  is  used  in  the  Constitution  of  the 
United  States,  and  the  averment  was  rejected,  because  the 
matter  averred  was  simply  impossible." 

By  referring  to  the  case  in  18  Howard  404,  it  appears,  the 
opinion  of  the  majority  of  the  court  was  delivered  by  Mr. 
Justice  Curtis,  and  in  it  he  says,  "  The  averment  that  the  com- 
pany is  a  citizen  of  Indiana,  can  have  no  sensible  meaning 
attached  to  it.  This  court  does  not  hold  that  either  a  volun- 
tary association  of  persons,  or  an  association  into  a  body  politic, 
created  by  law,  is  a  citizen  of  a  State,  within  the  meaning  of 
the  Constitution." 

The  case  in  2  Howard,  decides  nothing  more  than  that,  for 
all  the  purposes  of  suing  and  being  sued,  a  corporation 
created  by,  and  doing  business  in,  a  particular  State,  is  sub- 
stantially a  citizen  of  the  State  which  created  it,  within  the 
meaning  of  the  Constitution  and  law  of  Congress,  conferring 
jurisdiction  on  the  courts  of  the  United  States,  in  cases 
between  citizens  of  different  States.  Having  this  right  con- 
ceded to  it,  a  corporation  may  properly  be  considered  a  citizen 
of  the  State  of  its  creation,  for  the  purpose  of  bringing  suit, 
but  we  are  inclined  to  think  the  concession  was  an  unfortunate 
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one.  The  first  case  in  which  the  question  came  up,  was  the 
case  of  Hope  Insurance  Company  v.  Boardman,  5  Cranch  57. 
It  was  argued  for  the  plaintiff  in  error,  the  insurance  company, 
by  Mr.  Ingersoll,  who  made  the  point  that  a  corporation 
aggregate  could  not  be  a  citizen  of  any  State,  and  there  was 
no  averment  of  citizenship  in  the  declaration,  of  the  individu- 
als who  composed  the  corporation. 

Referring  to  Bingham,  v.  Cabot,  3  Dallas,  382,  which  case 
holds,  it  was  necessary  to  set  forth  the  citizenship,  or  alienage 
when  a  foreigner  was  concerned,  of  the  respective  parties,  in 
order  to  bring  the  case  within  the  jurisdiction  of  the  court, 
and  that  the  record,  in  that  respect,  was  defective. 

Mr.  Adams,  afterwards  President  of  the  United  States, 
argued  for  the  defendant  in  error,  and  said,  speaking  of  the 
declaration  in  the  case,  that  the  defendant  was  described  as 
ua  company  legally  incorporated  by  the  legislature  of  the 
State  of  Rhode  Island  and  Providence  plantation,  and  estab- 
lished at  Providence,  in  the  said  district."  He  said,  "the  term 
citizen  could  not  with  propriety  be  applied  to  a  corporation 
aggregate.  It  could  only  be  a  citizen  by  intendment  of  law. 
It  is  only  a  moral  person  ;  but  it  may  be  a  citizen  quoad  hoc, 
that  is,  in  the  sense  in  which  the  term  citizen  is  used  in  that 
part  of  the  Constitution  which  speaks  of  the  jurisdiction  of 
the  judicial  power  of  the  United  States.  The  term  is  inde- 
terminate in -its  signification.  It  has  different  meanings  in 
different  parts  of  the  Constitution.  When  it  says,  '  the  citi- 
zens of  each  State  shall  be  entitled  to  all  privileges  and 
immunities  of  citizens  in  the  several  States,'  the  term  citizens 
has  a  meaning  different  from  that  in  which  it  is  used  in  descri- 
bing the  jurisdiction  of  the  courts." 

There  was  pending  in  that  court,  and  argued  at  the  same 
time,  the  case  of  the  Bank  of  the  United  States  v.  Deseaux 
et  al.  It  was  argued  by  the  most  distinguished  lawyers  of 
that  day,  and  the  opinion,  in  the  last  case,  was,  that  no  right 
was  conferred  upon  the  Bank  by  the  act  of  incorporation,  to 
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sue  in  the  Federal  Courts ;  but,  following  a  decision  in  12 
Modern  Reports,  a  book  of  questionable  authority,  and  finding 
that  the  English  judges  had  declared  that  they  could  look 
beyond  the  corporate  name,  and  notice  the  character  of  the 
individual  corporators,  it  was  decided,  that  a  corporation  aggre- 
gate, composed  of  citizens  of  one  State,  might  sue  a  citizen  of 
another  State  in  the  Circuit  Court  of  the  United  States.  In 
the  course  of  the  opinion,  Chief  Justice  Marshall  said,  "  that 
invisible,  intangible,  and  artificial  being,  that  mere  legal 
entity,  a  corporation  aggregate,  is  certainly  not  a  citizen,  and 
consequently  cannot  sue  or  be  sued  in  the  courts  of  the  United 
States,  unless  the  rights  of  the  members,  in  this  respect,  can 
be  exercised  in  their  corporate  names,"  and  in  casting  about 
for  authority  to  sustain  such  a  proposition,  the  distinguished 
Chief  Justice  quoted  and  relied  upon  12  Modern  ! 

The  case  in  2  Howard,  supra,  has  modified  this  opinion  in  5 
Cranch,  adopting  the  argument  of  Mr.  Adams  in  his  Hope 
Ins.  Co.  case,  ibid,  that  a  corporation  was  quoad  hoc  a  citizen 
for  the  purpose  of  suing  and  being  sued. 

It  seems  to  us,  there  is  much  more  sound  sense,  and  a  more 
just  appreciation  of  this  subject,  to  be  found  in  the  view 
expressed  by  Chief  Justice  Taney,  in  the  case  of  the  Bank  of 
Augusta  v.  Earle,  13  Peters  519,  cited  with  so  much  deserved 
approbation  by  appellant's  counsel,  in  which  he  places  the 
power  of  a  corporation,  created  in  one  State,  to  make  contracts 
in  another  State,  upon  the  comity  between  the  States,  and  says 
that  the  comity  thus  extended,  is  no  impeachment  of  sove- 
reignty, it  being  the  voluntary  act  of  the  State  by  which  it  is 
offered,  but  inadmissible  when  contrary  to  its  policy  or  preju- 
dicial to  its  interests. 

This  power,  then,  existing  by  comity  only,  and  such  comity 
inadmissible  when  it  is  contrary  to  the  policy  of  a  State  to 
admit  it,  the  pretense  that  in  this  respect  the  corporation  is 
vested  with  all  the  rights  of  a  citizen  of  another  State,  van- 
ishes. The  same  comity  which  recognizes  their  contracts, 
23— 18th  III. 
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should  recognize  their  power  to  enforce  them  by  suit,  other- 
wise the  power  to  contract  would  be,  in  a  great  degree, 
nugatory. 

Appellant's  counsel  refer  to  Campbell  v.  Morris.  3  Harris  & 
McHenry,  554,  but  it  decides  nothing  pertinent  to  the  case  now 
before  us.  In  construing  the  2d  section  of  the  4th  article,  the 
court  endeavors  to  affix  a  meaning  to  the  words  "  immunities  " 
and  "  privileges,"  and  concluding,  they  do  not  mean  the  right 
to  hold  office,  or  to  possess  the  elective  franchise ;  the  court 
thought  they  meant  that  the  citizens  of  all  the  States  should 
have  the  peculiar  advantage  of  acquiring  and  holding  real 
as  well  as  personal  property,  and  that  such  property  should 
be  protected  and  secured  by  the  laws  of  the  State,  in  the  same 
manner  as  the  property  of  the  citizens  of  the  State  is  protected. 
That  it  meant  that  such  property  should  not  be  liable  to  any 
taxes  or  burdens  which  the  property  of  the  citizen  is  not 
subject  to. 

We  accept  this  construction,  and  fully  accord  with  the  reas- 
oning and  conclusion  in  Wiley  v.  Parmer,  14  Ala.  627,  and  the 
principle  sanctioned  in  Oliver  v.  Washington  Mills,  11  Allen 
268,  has  been  often  declared  by  this  court.  Eon-resident 
owners  cannot  be  taxed  higher  than  residents,  nor  are  they, 
under  the  law  we  are  considering.  The  individuals  composing 
the  corporation  may  be  citizens,  but  the  ownership  of  their 
corporate  property  is  not  in  the  individual  members,  but  in 
the  corporation.  As  was  said  by  Chief  Justice  Taney,  in  the 
case  in  13  Peters,  supra,  if  the  members  of  a  corporation  are 
to  be  regarded  as  individuals,  carrying  on  business  in  their 
corporate  names,  and  therefore  entitled  to  the  privileges  of 
citizens  in  matters  of  contract,  it  is  very  clear,  they  must  at 
the  same  time  take  upon  themselves  the  liabilities  of  citizens, 
and  be  bound  by  their  contracts  in  like  manner.  The  result 
of  this  would  be,  as  he  very  justly  says,  to  make  a  corporation 
a  mere  partnership  in  business,  in  which  each  stockholder 
would  be  liable  to  the  whole  extent  of  his  property  for  the 
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debts  of  the  corporation ;  and  lie  might  be  sued  for  them  in 
any  State  in  which  he  might  happen  to  be  found.  The  clause 
of  the  Constitution  referred  to,  he  says,  certainly  never 
intended  to  give  to  the  citizens  of  each  State  the  privileges  of 
citizens  of  the  several  States,  and  at  the  same  time  to  exempt 
them  from  the  liabilities  which  the  exercise  of  such  privileges 
would  bring  upon  individuals  who  were  citizens  of  the  State. 
This  would  be  to  give  the  citizens  of  other  States  far  higher 
and  greater  privileges  than  are  enjoyed  by  the  citizens  of  the 
State  itself.  Besides,  it  would  deprive  every  State  of  all  con- 
trol over  the  extent  of  corporate  franchises  proper  to  be  granted 
in  the  State,  and  corporations  would  be  chartered  in  one  to 
carry  on  their  operations  in  another.  He  further  says, 
"  Whenever  a  corporation  makes  a  contract,  it  is  the  contract 
of  the  legal  entity  ;  of  the  artificial  being  created  by  the  char- 
ter, and  not  the  contract  of  the  individual  members.  The 
only  rights  it  can  claim,  are  the  rights  which  are  given  to  it 
in  that  character,  and  not  the  rights  which  belong  to  its  mem- 
bers as  citizens  of  a  State." 

These  passages,  from  that  opinion,  settle  us  in  our  convic- 
tions, that  corporations  have  no  status  in  States,  as  citizens  of 
the  State  creating  them,  and  when  they  come  into  this  State 
to  do  business  and  make  profits,  a  discrimination  can  be  right- 
fully made  between  them  and  our  domestic  corporations  of  the 
iarne  character ;  that,  if  it  should  be  deemed  good  policy,  by 
the  legislature,  they  could  be  so  taxed,  or  otherwise  burdened 
as  to  compel  them  to  leave  the  State.  They  may  be  regarded 
as  a  benefit  or  a  nuisance,  according  to  the  caprice  of  the  leg- 
islature, they  not  being  citizens  in  any  approved  sense  of  that 
term,  which  can  be  correctly  understood  in  no  other  sense 
than  that  in  which  it  was  understood  in  common  acceptation, 
when  the  Constitution  was  adopted,  and  as  it  is  universally 
explained  by  writers  on  government,  without  an  exception. 
A  citizen  is  of  the  genus  7iomo,  inhabiting,  and  having  certain 
rights  in  some  State  or  district.     Such  a  being,  if  a  citizen  of 
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New  York,  or  of  any  other  State  of  this  Union,  is,  for  many 
purposes,  a  citizen  of  this  State,  and  of  all  the  other  States, 
and  is  entitled  to  all  such  privileges  and  immunities,  within 
the  purview  of  the  Constitution,  as  the  citizens  of  those  States, 
permanently  residing  therein,  are  entitled  to.  These  are  per- 
sonal privileges,  many  of  which  are  specified  in  the  case  of 
Corfield  v.  Coryell,  4  Wash.  C.  C.  R.  371,  cited  approvingly 
by  appellant. 

These  privileges  attach  to  him  in  every  State  into  which  he 
may  enter,  as  to  a  human  being — as  a  person  with  faculties  to 
appreciate  them,  and  enjoy  them,  not  to  an  intangibility,  a 
mere  legal  entity,  an  invisible  artificial  being,  but  to  the  man, 
made  in  God's  own  image. 

The  individual  citizen  has  the  power  of  moving  from  place 
to  place,  as  his  business  or  his  pleasure  may  prompt.  He  has 
rights  which  are  so  important,  as  to  make  it  desirable  that  fhey 
should  be  uniform  throughout  this  broad  and  expanded  Union, 
which,  in  order  to  promote  mutual  friendship  and  free  social, 
or  business  intercourse  among  the  people  oi  the  several  States, 
were  placed,  by  this  clause  of  article  4,  under  the  protection 
of  the  federal  government.  In  the  case  of  corporations,  no 
such  reasons  exist.  Corporations,  in  the  States  of  their  crea- 
tion, are  not  entitled  to  the  privileges,  or  "  rights,"  as  appellant 
claims,  of  the  citizens  of  such  States.  They  cannot  vote  at 
elections — they  are  ineligible  to  any  public  office — they  cannot 
be  executors,  administrators,  or  guardians.  They  are  artificial 
beings,  endowed  only  with  such  powers,  and  privileges,  and 
rights,  as  their  creator  thought  proper  to  bestow  upon  them. 
They  have  not  the  power  of  locomotion,  and,  of  course,  are 
not  fit  subjects,  in  the  view  above  expressed,  of  the  constitu- 
tional clause  on  which  this  cause  turns.  Not  being  able  to  go 
into  the  States  of  the  Union,  at  their  corporate  will  and  plea- 
sure, and  exercise  their  faculties  therein,  they  cannot,  by  any 
reasonable  and  just  view  of  that  clause,  be  deemed  as  coming 
within  its  spirit  or  object. 
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This  tax  of  two  dollars  imposed  on  these  companies,  is  not 
a  tax  on  the  persons  or  property  of  the  corporators  or  stock- 
holders. It  is  the  artificial  being,  the  mere  legal  entity  which 
is  taxed,  and  the  tax  is  paid  out  of  the  funds  of  the  corpora- 
tion. The  immunity  claimed  by  appellant,  is  claimed  on 
behalf  of  the  corporation  as  such,  and  not  in  behalf  of  the 
individual  stockholders,  and  cannot  be  allowed. 

As  was  said  by  the  Supreme  Court  of  New  Jersey,  in  Tatem 
v.  Wright  et  al.,  3  Zabriskie,  429,  the  business  transacted  by 
the  appellant,  is  the  business  of  the  several  corporations  whom 
he  represents,  and  although  the  several  stockholders  are  inte- 
rested in  that  business,  and  their  profits  may  be  affected  by 
the  taxes  imposed,  yet,  as  they  choose  to  transact  it  through 
the  medium  of  an  incorporated  name,  having  no  personal 
character  or  rights,  and  not  properly  within  the  designation  of 
a  citizen,  they  must  take  their  charters  with  all  the  disabilities 
properly  belonging  to  them,  one  of  which  is,  if  an  incorporation 
goes  beyond  the  limits  of  the  sovereignty  which  created  it, 
it  must  submit  to  such  terms  as  such  other  sovereignties  see  fit 
to  impose. 

The  views  we  have  here  expressed,  render  it  unnecessary  to 
consider  the  authorities  cited  by  appellee.  We  have  looked 
into  some  of  them,  and  they  fortify  the  positions  the  city  has 
taken. 

The  point  made,  that  this  is  a  tax,  and  not  uniform,  and 
therefore  unconstitutional,  is  fully  answered  by  the  case  of  the 
People  v.  Thurber,  13  111.  551,  and  the  Fireman's  Benevolent 
Association  v.  Lounsbury,  21  ib.  511 

There  being  no  error  in  the  record,  the  judgment  is  affirmed. 

Judgment  affirmed. 


182  Wheeler  v.  Randall.  [Sept.  T., 

Syllabus.     Opinion  of  the  Court. 


Charles  J.  Wheeler 

v. 

John  D.  Randall. 

1 .  Deceit  —  in  actions  for — in  making  false  representations  —  knowledge  of  their 
falsity  must  be  shown.  In  an  action  on  the  case  for  deceit,  in  making  false  rep- 
resentations to  the  plaintiff,  in  the  sale  of  a  flock  of  sheep,  such  action  is  not 
supported  by  proof  merely  that  the  representations  were  false,  but  it  must 
also  be  proved  that  the  defendant  knew  them  to  be  false,  in  order  to  constitute 
the  fraud. 

2.  Same  —  concerning  the  allowance  of  vindictive  damages  in  such  actions.  And  in 
such  case,  where  it  appeared  that  the  sheep  were  diseased,  and  the  court  instructed 
the  jury  to  the  effect,  that,  in  addition  to  the  actual  damage  sustained  by  the 
plaintiff,  they  might  "  give  vindictive  damages,  by  way  of  punishment  to  defend- 
ant, for  scattering  and  spreading  disease  among  sheep;"  Held,  That  the  direction 
was  erroneous ;  that  it  was  not  illegal  to  sell  diseased  sheep,  and  that  if  defend- 
ant could  be  subjected  to  vindictive  damages,  in  such  case,  it  should  be  for  the 
fraud  alone,  and  not  for  "scattering  and  spreading  disease  among  sheep." 

Appeal  from  the  Court  of  Common  Pleas  of  the  city  of 
Aurora ;  the  Hon.  Richard  G.  Montony,  Judge,  presiding. 

The  opinion  states  the  case. 

Mr.  Charles  Wheaton,  for  the  appellant. 

Messrs.  Wagner  &  Canfield,  for  the  appellee. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

This  was  an  action,  brought  by  Randall,  against  Wheeler, 
for  deceit,  in  making  false  and  fraudulent  representations  in 
selling  a  nock  of  sheep.  The  plaintiff  recovered  a  verdict 
and  judgment,  from  which  the  defendant  appealed. 

It  is  true,  as  urged  by  the  counsel  for  appellant,  that  the 
defendant  is  not  liable  in  an  action  of  this  character,  merely 
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on  the  ground  that  the  representations  were  false.  He  must 
have  known  them  to  be  false,  in  order  to  constitute  fraud. 
On  this  ground,  some  of  the  instructions  given  for  the  plain- 
tiff were  defective,  but  the  defecE  was  so  amply  remedied  by 
those  given  for  the  defendant,  that  we  can  not  suppose  the 
jury  were  misled.  In  those  instructions,  the  jury  were  told, 
again  and  again,  and  very  clearly,  that  false  representations 
would  not  make  the  defendant  liable,  unless  he  knew  them  to 
be  false  when  he  made  them. 

There  was  an  error,  however,  in  the  sixth  instruction  given 
for  the  plaintiff,  which  was  as  follows : 

"  6.  If  the  jury  believe,  from  the  evidence,  that  the  defen- 
dant falsely,  fraudulently,  deceitfully  and  wilfully  sold  the  sheep 
in  question,  having  the  scab,  and  the  '  scab '  is  an  infectious 
disease,  and  can  be  communicated  from  one  flock  of  sheep  to 
another,  then,  in  addition  to  the  actual  damage  sustained  by 
the  plaintiff,  if  shown  by  the  proof,  the  jury  may  give  vin- 
dictive damages,  by  way  of  punishment  to  defendant,  for 
scattering  and  spreading  disease  among  sheep." 

There  is  authority  for  allowing  vindictive  damages,  in  cases 
of  gross  fraud,  though  it  is  in  what  are  termed  vindictive 
actions,  such  as  for  libel,  defamation,  assault  and  battery,  false 
imprisonment  and  the  like,  that  they  are  more  properly  given. 
But  conceding  that  the  defendant  might  have  been  subjected 
to  vindictive  damages,  if  guilty  of  the  fraud  with  which  he  is 
charged,  it  should  have  been  for  the  fraud  alone,  and  not 
"  for  scattering  and  spreading  disease  among  sheep,"  as  stated 
in  the  instruction.  The  law  does  not  forbid  the  sale  of  diseased 
sheep.  It  forbids  the  use  of  fraudulent  representations  in 
selling  sheep,  whether  diseased  or  healthy,  and  the  vendor  is 
liable  for  all  damages  flowing  from  his  fraud.  If  a  contagious 
disease  is  communicated  to  other  sheep  owned  by  the  pur- 
chaser, that  fact  would,  undoubtedly,  be  a  legitimate  matter 
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for  consideration  in  assessing  his  damages,  but  if  the  plaintiff 
had,  upon  the  trial,  offered  evidence  that  the  disease  had  been 
communicated  to  the  sheep  of  other  persons,  he  would 
undoubtedly  have  been  told  by  the  court,  that  their  injuries 
furnished  no  ground  for  enhancing  the  damages  to  be  given 
to  him.  If,  then,  direct  evidence  on  this  point,  would  have 
been  inadmissible,  on  what  ground  can  it  be  claimed  that  the 
jury  may  give  vindictive  damages  because  of  the  mere  possi- 
bility of  such  a  state  of  facts  ?  The  sheep  in  question,  were  no 
more  likely  to  spread  disease  among  sheep  generally,  after  the 
sale,  than  they  were  before  it.  As  already  remarked,  it  is  not 
illegal  to  sell  diseased  sheep.  This  is  done  every  day,  as  they 
are  an  animal  peculiarly  liable  to  disease.  Yet  this  instruction 
seems  to  assume  that  there  is  something  criminal  in  the  mere 
sale  of  such  sheep,  as  tending  to  spread  contagion,  and  that,  for 
that  reason,  the  plaintiff  should  recover  greater  damages  than 
he  had  really  suffered  from  the  fraud,  not  as  a  punishment  for 
the  fraud,  but  "  for  scattering  and  spreading  disease  among 
sheep."  The  instruction  was  wrong,  and  we  infer,  from  the 
amount  of  the  verdict,  that  it  misled  the  jury.  For  the  error 
in  this  instruction,  the  judgment  must  be  reversed. 

Judgment  reversed. 


August  Fisher 

V. 

Henry  Smith. 

1.  Forcible  detainer  —  an  assignment  of  lease.  The  action  of  forcible  detainer 
will  lie  in  favor  of  the  purchaser  of  the  fee  of  the  demised  premises,  from  the 
landlord,  as  the  grantee,  in  such  a  case,  succeeds  to  all  of  the  rights  of  the  land- 
lord, by  operation  of  the  conveyance. 
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2.  Lease — forfeiture  for  non-compliance  with  covenants.  Where  a  lease 
provided  for  payment  of  the  rent  on  a  specified  day,  and  at  a  place  named,  before 
a  forfeiture  can  be  declared  for  non-payment  of  rent,  a  demand  should  be  made 
at  the  time  and  place,  or,  if  not,  the  tenant  will  have  the  ten  days  named  in  the 
statute  after  notice  given  to  pay  the  rent,  and  prevent  a  forfeiture,  and  an  offer 
to  pay  the  rent  at  the  place  specified  in  the  lease,  on  the  day  after  it  falls  due, 
will  save  a  forfeiture. 

3.  Same — waiver  of  right  to  pay  rent  at  the  place  named  in  the  lease.  Where  a 
lease  named  a  place  for  the  payment  of  rent,  and  the  landlord  demanded  it  on 
the  premises,  on  the  day  it  fell  due,  and  the  tenant  promised  to  call  on  the  land- 
lord and  pay  it  the  next  day,  and  being  again  called  upon  at  the  premises,  for  the 
rent,  the  next  day,  and  the  tenant  then  refused  to  pay  the  landlord  any  rent,  but 
afterwards,  on  the  same  day,  offered  to  pay  it,  at  the  place  named  in  the  lease, 
but  there  being  no  person  there  authorized  to  receive  it :  Held,  That  the  land- 
lord might  elect,  under  the  terms  of  the  lease,  to  declare  the  lease  forfeited,  and 
give  the  requisite  notice,  and  that  the  tenant  could  not  urge  the  offer  to  pay  the 
rent,  thus  made,  at  the  place  named  in  the  lease,  to  prevent  a  forfeiture  ;  but  he 
must  be  held  to  his  waiver,  and  his  declaration,  that  he  would  not  pay  the  rent 
unless  he  should  tender  the  money  to  the  landlord  before  the  ten  days  had 
expired. 


Appeal  from  the  Superior  Court  of  Chicago ;  the  Hon. 
Joseph  E.  Gary,  Chief  Justice,  presiding. 

The  opinion  states  the  case. 

Mr.  John  Lyle  King,  for  the  appellant. 

"  When  a  man  has  made  a  declaration  or  a  representation, 
or  caused,  or  in  some  cases  not  prevented,  a  false  impression, 
or  done  some  significant  act,  with  the  intent  that  others  should 
rely  and  act  thereon,  and  upon  which  others  have  honestly 
relied  and  acted,  he  shall  not  be  permitted  to  prove  that  the 
representation  was  false,  or  the  act  unauthorized  or  ineffectual, 
if  injury  would  occur  to  the  innocent  party  who  had  acted  in 
full  faith  in  its  truth  or  validity."     2  Parsons  on  Contracts  793. 


Messrs.  Kunyan  &  Avery,  for  the  appellee. 
24-48th  III. 
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There  must  be  a  demand  made,  in  writing,  for  the  posses- 
sion of  the  premises,  aside  from  the  notice  of  default,  before 
this  action  can  be  maintained.     Revised  Statutes,  sec.  1,  256. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  forcible  detainer,  brought  by  August 
Fisher,  before  a  justice  of  the  peace  of  Cook  county,  against 
Henry  Smith,  to  recover  the  possession  of  a  house  and  lot  on 
Desplaines  street,  in  the  city  of  Chicago.  It  was  admitted 
that  Charles  B.  Farwell,  on  the  1st  of  September,  1866,  con- 
veyed the  premises  to  appellant.  It  appeared  from  the  evidence, 
that  in  June  of  that  year,  Farwell  leased  the  premises  to 
appellee,  the  term  commencing  on  the  first  day  of  July  fol- 
lowing, and  ending  on  the  1st  of  May,  1867,  at  thirty  dollars 
per  month,  payable  monthly,  and  in  advance,  at  the  office  of 
J.  Gunzenhauser,  Farwell's  agent.  The  lease  contained  a 
condition,  that  if  the  rent  should  be  unpaid  when  due,  or 
default  should  be  made  by  appellee  in  the  performance  of  his 
covenants,  Farwell,  at  his  election,  might  declare  the  term 
ended  and  re-enter,  with  or  without  legal  process,  and  expel 
appellee,  or  other  occupants,  using  the  necessary  force  for  that 
purpose. 

Appellee  covenanted,  that  if  the  term  should  be  thus  ended 
by  Farwell,  he  would  surrender  the  possession  peaceably, 
and  if  he  should  not,  he  should  be  deemed  guilty  of  a  forcible 
detainer  under  the  statute,  and  liable  to  eviction,  forcibly  or 
otherwise,  with  or  without  process  of  law.  The  lease  also 
provided  that  its  terms  and  conditions  should  extend  to,  and 
bind,  the  heirs  and  assigns  of  the  respective  parties.  It 
also  appears  that  a  short  time  after  Farwell  conveyed  the 
premises  to  appellant,  he  likewise  assigned  the  lease  to  him, 
by  indorsement  executed  by  Gunzenhauser,  his  agent. 

It  appears  that  appellee,  on  the  second  day  of  November, 
1866,  tendered  the  rent,  at  Gunzenhauser's  office,  but  it  was 


1868.]  Fisher  v.  Smith.  187 

Opinion  of  the  Court. 

not  received ;  that  appellant  had,  on  the  day  previous,  on 
which  the  rent  fell  due,  demanded  it  of  appellee,  at  his 
house,  when  he  promised  to  call  aad  pay  it  the  next  morning. 
On  the  next  day,  appellant  again  called  on  appellee,  for  the 
rent,  when  he  said  he  would  not  pay  it  to  him.  Appellant 
then  had  a  notice  served  to  quit  in  ten  days,  and  that  he  had 
elected  to  terminate  the  lease,  which  was  served  on  the  third 
of  November. 

It  is  admitted  by  appellee,  that  appellant  succeeded  to  all 
the  rights  of  Farwell,  by  force  of  the  conveyance  and  assign- 
ment ;  but  it  is  insisted  that  he  was  not  in  a  position  to  declare 
a  forfeiture,  as  he  did  not,  by  himself  or  agent,  d.emand  the 
rent  on  the  day  it  fell  due,  at  the  office  of  Gunzenhauser,  and, 
as  appellee  had  tendered  it,  at  that  place,  on  the  day  after  it 
fell  due,  and  before  steps  were  taken  to  declare  a  forfeiture. 

Appellee  had,  by  the  terms  of  his  lease,  fixed  the  place  where 
he  would  pay  the  money  for  the  rent,  as  it  fell  due.  And  there 
can  be  no  question,  that  he  had  the  right  to  fulfill  the  contract  as 
he  had  made  it ;  neither  could  Farwell,  or  appellant  change 
the  time  or  place  for  its  payment,  without  the  consent  of  appel- 
lee, any  more  than  they  could  any  other  portion  of  the  lease. 
And  there  seems  to  be  no  question  but  that  appellee  tendered 
the  money  at  the  place  specified  in  the  lease,  and  if  there  was 
no  person  there  to  receive  it,  the  fault  was  not  his.  He  offered 
the  money  at  the  place  fixed  for  its  payment,  and  although  not 
on  the  day  it  fell  due,  still  before  the  other  party  attempted 
is>  declare  a  forfeiture.  Under  the  act  of  1865,  p.  107,  we 
held  in  the  case  of  Chadwick  v.  Parker,  44  111.  326,  that, 
although  the  landlord  might  give  the  notice  of  an  election  to 
declare  the  lease  forfeited,  still  the  tenant  would  have  the  ten 
days  named  in  the  statute  to  make  payment  and  prevent  a 
forfeiture.  In  this  case,  he  tendered  the  money  at  the  place 
where  it  was  payable,  even  before  the  notice  of  an  intention 
to  declare  a  forfeiture  was  served  upon  him. 
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It  is,  however,  insisted  that,  although  appellee  had,  by  the 
terms  of  the  lease,  reserved  the  right  to  pay  the  rent  at  a 
particular  place,  he  waived  the  right  to  insist  upon  his  offer 
to  pay  at  that  place,  by  promising  appellant,  on  the  day 
it  fell  due,  that  he  would  call  upon  him  the  next  morning 
and  pay  it ;  and  also,  by  refusing  to  pay  appellant  any  rent 
on  the  next  day,  when  again  called  on  for  it,  and  before  he 
offered  to  pay  it  at  the  office  of  Gunzenhauser.  Good  faith 
and  fair  dealing  among  men  must  be  observed  and  enforced. 
When  he  promised  to  call  upon  appellant  and  pay  the  money, 
appellee,  as  he  had  the  unquestionable  right  to  do,  waived  his 
right  to  insist  upon  paying  the  money  at  the  place  named  in 
the  lease.  Appellant  had  the  right,  then,  to  rely  upon  the 
sincerity  of  his  promise,  and  to  dispense  with  a  demand  at 
Gunzenhauser's  office,  at  least  until  notified  by  appellee  that 
he  would  pay  it  at  that  place.  He  had  no  right  to  mislead 
appellant  as  to  his  rights,  nor  can  he  complain  if  appellant 
believed  him,  and  acted  upon  his  declarations. 

Having  unqualifiedly  refused  to  pay  the  rent  to  appellant, 
when  he  again  called  to  demand  it,  after  he  had  promised  to 
call  and  pay  it,  he  must  not  complain  if  appellant  took  him 
at  his  word,  and  failed  to  make  a  demand  at  the  place  named 
in  the  lease,  or  that  he  proceeded  to  declare  a  forfeiture,  inas- 
much as  he  did  not  notify  appellant  of  a  change  of  intention. 
Appellee  could  not  repudiate  appellant's  right  to  receive  the 
rent,  and  afterwards  secretly  offer  to  pay  it  at  the  place  named 
in  the  lease,  to  persons  not  authorized  to  receive  it,  when,  by 
his  own  acts,  he  had  prevented  appellant  from  being  there,  or 
having  an  agent  there  to  receive  the  money.  To  so  hold, 
would  be  unreasonable  and  unjust.  It  would  operate  as  a 
fraud  upon  appellant.  Had  appellee  intended  to  execute  his 
covenants  in  the  lease,  literally,  he  should  have  insisted 
upon,  and  not  waived  them,  or  misled  appellant  to  believe 
that  he  had,  or  that  appellee  did  not  recognize  appellant's 
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rights  under  the  lease,    and  then  by  a  mere  trick  attempt 
to  gain  an  unfair  advantage. 

Appellee  might,  no  doubt,  have  prevented  a  forfeiture  by 
paying  or  tendering  the  money,  and  costs  incurred  in  serving 
the  notice,  at  any  time  before  the  expiration  of  the  ten  days 
after  its  service,  but  this  he  failed  to  do,  and  has  no  right  to 
complain. 

The  judgment  of  the  court  below  must,  therefore,  be  reversed 
and  the  cause  remanded. 

Judgment  reversed. 


The  Grover  &  Baker  Sewing  Machine  Company 

v. 
Aristarchus  Bulkley. 

1.  Contract  —  of  employment,  fixing  time  of,  and  price  — party  holding  over 
term  adopts  tlie  original  contract  as  to  price  to  be  paid.  Where  a  party  enters  the 
employment  of  another,  under  a  special  contract,  fixing  the  time,  and  the  price 
to  be  paid  for  his  services,  and  continues  in  such  employment  after  his  term  has 
ended,  he  will  be  considered  as  holding  under  the  original  contract. 

2.  Same — contract  price  must  govern.  And  in  such  case,  the  contract  will 
control  the  price,  and  it  is  error  for  the  court,  in  its  instructions  to  the  jury,  to 
put  the  claim  for  such  services,  performed  after  the  expiration  of  his  term,  upon 
the  basis  of  a  quantum  meruit. 

Appeal  from  the  Superior  Court  of  Chicago;  the  Hon. 
Joseph  E.  Gary,  Chief  Justice,  presiding. 

The  opinion  states  the  case. 

Mr.  F.  S.  Howe,  for  the  appellants. 
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Mr.  J.  S.  Page,  for  the  appellee. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  assumpsit,  brought  to  the  Superior 
Court  of  Chicago,  by  the  Grover  &  Baker  Sewing  Machine 
Company,  against  Aristarchus  Bulkley,  and  verdict  and  judg- 
ment for  the  defendant,  to  reverse  which  the  plaintiffs  appeal 
to  this  court. 

It  appears,  from  the  record,  that  these  parties  had,  on  the 
third  day  of  August,  1864,  entered  into  a  written  contract,  by 
the  terms  of  which,  defendant  should  serve  the  plaintiffs  one 
year,  as  their  agent,  either  traveling  or  stationary,  to  sell  and 
dispose  of  their  sewing  machines,  for  the  sum  of  one  thousand 
dollars,  payable  monthly,  the  term  to  commence  August  8, 
1864. 

It  appears  the  defendant  was  stationed  at  St.  Louis,  and  to 
him  the  president  of  the  company,  on  the  7th  of  July,  1865, 
within  one  month  of  the  expiration  of  the  year,  by  letter  of 
that  date,  informed  defendant  that,  as  then  advised,  they 
wished  to  arrange  with  him  to  remain  in  charge  another  year, 
and  hoped  the  business  might  be  such  as  to  warrant  an  increase 
of  salary  to  him,  while  it  should  be  more  profitable  to  the  com- 
pany. 

To  this  letter  the  defendant  made  no  reply,  but  continued 
in  the  agency,  when,  on  the  fourth  of  April,  1866,  he  wrote 
the  company,  complaining  of  his  meagre  pay,  and  desiring  an 
understanding  about  his  salary. 

To  this  letter  the  company  replied,  on  the  9th  of  the  same 
month,  that  they  did  not  think  they  could  allow  him,  since 
August  8,  1865,  the  end  of  his  year,  over  one  hundred  dollars 
per  month,  believing  the  business  would  not  warrant  more ; 
that  he  could  draw  this  amount,  and,  when  alone  with 
him,  the  president  of  the  company  would  consider  whether 
there  was  any  just  ground  for  further  allowance;  that  they 
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have  been  much  disappointed  at  the  large  falling  off  of  busi- 
ness. 

In  reply  to  this,  the  defendant,  on  the  12th  of  April,  expresses 
his  mortification  at  the  amount  proposed  to.  be  paid  since 
August  8  ;  that  for  his  labor,  care  and  responsibility,  it  seemed 
a  very  small  allowance,  compared  with  their  allowance  of  one 
hundred  and  twenty  dollars  to  a  book-keeper,  with  very  little 
labor  and  no  responsibility,  concluding  by  advising  the  com- 
pany that  he  could  not  remain,  and  should  give  up  his  situation 
on  the  8th  of  May. 

The  company  replied  to  this,  on  the  16th  of  April,  that  they 
would  relieve  him  at  the  date  mentioned,  May  8,  and  say  they 
did  not  mean  to  decide  they  would  not  allow  him  more  than 
one  hundred  dollars  per  month,  since  August,  but  only,  that 
the  extra  allowance,  if  any,  should  be  the  subject  of  considera- 
tion after  the  president  visited  St.  Louis,  and  had  an  opportunity 
to  examine  the  facts  upon  which  a  claim  to  further  allowance 
was  based,  and  the  fact  that  a  falling  off  in  the  business,  since 
he  took  charge,  though  discouraging,  would  not  prevent  the 
company  from  doing  all  they  should  find  they  were  called 
upon  to  do  with  him,  in  justice. 

In  reply  to  this,  the  defendant,  under  date  of  April  16, 
writes  that  he  wished  it  could  be  so  that  the  president 
could  be  at  St.  Louis  before  the  third  of  May,  as  defendant 
would  like  to  be  there  when  he  comes ;  thinks  he  will  find  a 
great  increase  of  business  since  he  came  to  St.  Louis,  and  the 
falling  off  spoken  of  was  attributable  to  the  management  of 
the  books  and  reports,  for  which  he  was  not  responsible,  as  he 
had  no  control  over  them. 

The  defendant  remained  in  charge  until  the  10th  of  May, 
and  left  for  Chicago,  from  which  place,  on  the  14th  of  May, 
he  wrote  to  the  company,  admitting  he  had  used  more  money 
than  they  spoke  of  allowing  him,  but  that  he  only  drew  out 
just  what  he  was  compelled  to  use  to  pay  his  expenses.  He 
then  says,  that  he  feels  he  ought  to  have,  for  four  months  of 
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the  balance  of  the  first  year,  one  hundred  and  twenty-five  dol- 
lars per  month,  and  for  nine  months  and  a  quarter  of  the 
second  year,  one  hundred  and  fifty  dollars  per  month.  He 
then  states  an  account  made  up  on  this  basis,  by  which  a  bal- 
ance is  shown  against  the  plaintiffs,  of  two  hundred  and 
twenty-five  dollars.  He  says  the  wages  he  asks  for  are  less 
than  the  amount  paid  for  book-keepers,  for  some  part  of  the 
time,  and  less,  in  proportion,  than  it  should  be  all  the  time ; 
that  he  only  wanted  what  was  right,  and  stood  ready  to  settle 
the  matter  strictly  on  that  principle,  and  if  there  was  any 
reason  why  he  should  not  receive  what  he  claims,  he  hopes  he 
can  be  made  to  see  it. 

On  this  showing  and  claim  of  the  defendant,  the  company 
brought  their  action  of  assumpsit,  on  the  common  counts,  to 
which  the  defendant  pleaded  the  general  issue  and  set-off. 

The  jury  found  for  the  defendant  fifty-eight  dollars  and 
thirty-two  cents,  of  which  a  remittitur  of  twenty-five  dollars 
was  entered,  and  a  judgment  rendered  for  thirty-three  dollars 
and  thirty-two  cents,  a  motion  for  a  new  trial,  on  behalf  of 
plaintiffs,  having  been  denied. 

The  first  point  made  by  appellants,  that  a  party  entering, 
under  a  contract  for  a  specified  time,  into  the  employment  of 
another,  and  continuing  after  the  expiration  of  the  term,  will 
be  considered  as  holding  under  the  original  contract,  must  be 
conceded.  It,  is  the  same,  in  principle,  as  a  holding  over  by  a 
tenant,  who  is  in  under  a  specified  contract ;  if  he  holds  over,  he 
will  be  considered  as  holding  under  the  first  contract,  if  no 
change  is  shown.  McKinney  v.  Peck,  28  111.  174,  and  cases 
there  cited. 

By  the  written  contract,  the  defendant  was  entitled  to  one 
thousand  dollars  per  annum,  payable  monthly,  in  sums  of 
eighty-three  dollars  thirty-three  cents,  and  no  more.  His 
claim  to  be  paid  for  four  months  of  that  time  at  the  rate  of 
one  hundred  dollars  per  month,  has  no  ground  to  stand  upon, 
but  as  he  continued  in  the  employment  of  the  plaintiffs  nine 
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montfts  and  three  days  after  the  expiration  of  the  year,  he 
would  be  entitled  to  claim  only  at  the  rate  of  one  thousand 
dollars  per  annum,  were  it  not  for  the  letter  of  the  com- 
pany, of  April  9,  in  which  the  defendant  is  promised  one  hun- 
dred dollars  per  month,  from  August  8,  1865,  being  twelve 
hundred  dollars  per  annum.  The  defendant  did  not  accept 
this  proposition,  but  abandoned  the  service.  For  this  nine 
months  and  three  days  the  defendant  is  entitled  to  claim 
allowance  on  the  basis  of  one  hundred  dollars  per  month. 
The  market  value  of  his  services  has  nothing  to  do  with  the 
claim,  as  we  understand  it.  The  defendant  was  entitled  only 
to  the  prorata  allowance  of  one  thousand  dollars  per  annum 
for  these  nine  months  and  three  days,  by  continuing  in  the 
service  of  the  plaintiffs,  had  no  advance  been  made  in  his 
allowance. 

By  his  increased  pay,  by  the  letter  of  April  9,  1866,  the 
company  was  indebted  to  the  defendant,  nine  hundred  and 
ten  dollars,  instead  of  thirteen  hundred  and  ninety  dollars,  as 
he  has  charged,  making  a  difference  in  favor  of  the  plaintiffs 
of  four  hundred  and  eighty  dollars,  for  which  they  would 
have  had  a  verdict. 

The  letter  of  the  plaintiffs,  to  the  defendant,  of  July  7, 
1865,  to  which  he  did  not  reply,  but  continued  in  their  employ- 
ment, evidently  contemplates  an  increase  of  salary  only  in 
the  event  of  an  increase  of  business,  or  profits,  which  as 
shown  by  the  witness  Simcoe,  did  not  occur.  Except  in  this 
event,  it  is  quite  apparent,  from  the  terms  of  this  letter,  that 
the  company  expected  the  defendant  would  continue,  at  the 
salary  originally  stipulated,  or  as  increased  by  the  letter  of 
April  9.  This  certainly  was  the  understanding  and  intent  of 
the  plaintiffs,  and  when  the  defendant  received  the  letter,  and 
continued  in  the  employment,  after  his  term  expired,  this 
intent  binds  him.  The  defendant  knowing,  by  this  letter,  that 
such  was  the  intent  of  the  plaintiffs,  he  continued  his  services, 

and  he  must  be  held  to  it.     He  should  have  protested  at  once, 
25— 48th  111. 
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on  the  receipt  of  this  letter,  and  given  notice  that  he  would 
(pit  on  the  eighth  of  August,  according  to  the  terms  of  the 
original  contract. 

The  cases  referred  to  by  appellant's  counsel,  Jordan  v.  Dyer, 
34  Term.  104,  and  Despard  v.  Wallbridge,  15  K  Y.  374,  and 
many  more  might  be  cited,  illlustrate  this  point. 

It  was  evidently,  we  think,  the  intention  of  both  parties, 
that  the  question  of  additional  compensation  was  entrusted  to 
the  company.  They  seem  to  have  acted  with  perfect  fairness, 
if  not  generously,  toward  the  defendant. 

"With  the  views  here  expressed,  we  are  of  opinion  the  Supe- 
rior Court  erred  in  saying,  to  the  jury,  that  the  only  question 
before  them  was,  how  much,  under  all  the  circumstances 
shown  in  the  evidence,  ought  to  be  allowed  by  the  plaintiffs 
for  those  nine  months  and  three  days ;  and  in  saying  it  was  a 
question  entirely  for  the  jury  to  say  how  much,  under  all  the 
circumstances  in  evidence,  the  plaintiffs  ought  reasonably  to 
pay,  and  the  defendant  is  reasonably  entitled  to  claim  for  those 
months  and  days.  The  court  should  not  have  put  the  claim 
upon  the  basis  of  a  quantum  meruit,  but  should  have  put  a  con- 
struction upon  the  contract,  and  told  the  jury  that  the  defen- 
dant could  claim  only  under  the  contract.  Brigham  v. 
Hawley,  17  111.  38. 

For  the  reasons  given,  the  judgment  is  reversed  and  the 
cause  remanded. 

Judgment  reversed. 
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George  A.  Seayerns  et  al. 

v. 

Joseph  W.  Tribby. 

1.  Instructions — erroneous  which  assume  to  decide  questions  of  fact.  It  is  the 
province  of  the  jury  to  decide  questions  of  fact,  and  instructions  which  assume 
to  decide  such  questions,  or  direct  the  jury  as  to  the  weight  of  evidence,  are 
erroneous. 

2.  Evidence — relative  to  copy  of  entries  made  from  books  of  account.  In  an 
action  to  recover  for  a  quantity  of  broom  corn,  the  plaintiff  on  examination  pro- 
duced a  paper,  purporting  to  show  the  weights  of  the  several  lots  delivered,  as 
also  the  total  weight,  a  part  of  which  weights  plaintiff  had  himself  entered  in  a 
book,  but  which  was  not  produced,  and  a  part  entered  by  another  person,  in  a 
book  kept  by  him,  which  book  was  produced  in  court,  and  the  entries  therein 
proven  by  his  deposition,  which  entries  corresponded  with  those  shown  in  this 
paper :  Held,  that  as  to  the  entries  made  by  plaintiff,  the  paper  was  a  mere  mem- 
orandum, to  the  accuracy  of  which  plaintiff  swore  from  his  own  knowledge,  and 
his  testimony  was  not  objectionable,  on  the  ground  that  he  had  refreshed  his 
memory  by  referring  to  his  book  and  making  this  memorandum  therefrom.  That 
as  to  the  copy  made  from  such  other  person's  entries,  the  book  showing  the  ori- 
ginal entries  was  produced,  and  they  were  proven  by  his  deposition,  and  that 
if  upon  a  second  trial,  the  witness  who  swears  to  this  addition,  can  also  swear  that 
he  has  made  it  from  the  figures  given  in  the  deposition,  this  paper  will  be  unob- 
jectionable. 

Appeal  from  the  Circuit  Court  of  Knox  county;  the  Hon. 
Arthur  A.  Smith,  Judge,  presiding. 

The  opinion  states  the  case  sufficiently. 

Messrs.  Frost  &  Tunnicliff,  for  the  appellants. 

Messrs.  Mason  &  Hunt,  for  the  appellee. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 
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This  was  an  action  brought  by  the  appellee  against  the 
appellants,  to  recover  a  balance  alleged  to  be  due  upon  the 
sale  of  a  quantity  of  broom  corn.  The  plaintiff  recovered 
judgment.  On  the  trial  the  court  gave  for  the  plaintiff  the 
following  instructions : 

"  1st.  If  the  jury  believe,  from  the  evidence,  that  the  plain- 
tiff sold  to  the  defendants  seventy-seven  tons  five  hundred 
and  forty-two  pounds  of  broom  corn,  at  $140  per  ton,  and 
that  said  corn  was  delivered  in  compliance  with  the  contract, 
and  it  was  accepted  by  the  defendants,  then  the  jury  will 
find  for  the  plaintiff  the  balan'ce  due  him,  after  deducting  the 
amount  of  credits  in  money  paid  by  Brown  for  defendants. 

"  2d.  The  jury  are  instructed  that  if  they  can  harmonize  the 
evidence,  it  is  their  duty  to  do  so  ;  if  they  cannot,  then  it  is 
the  duty  of  the  jury  to  be  governed  by  the  weight  of  the  evi- 
dence. And  if  the  jury  believe,  on  the  evidence,  that  the 
plaintiff  delivered  the  corn  in  question,  to  defendants,  under 
the  written  contract,  and  that  Deacon  put  in  his  corn  on  the 
same  contract,  and  that  Bird  put  his  corn  in  on  the  same  con- 
tract, to  make  up  the  seventy-seven  tons  five  hundred  and 
forty- two  pounds,  at  the  price  stated  in  the  contract,  at  $140 
per  ton,  except  the  red  brush  of  1905  pounds,  at  the  rate  ot 
$125  per  ton  for  the  red  brush,  then  the  jury  will  estimate 
the  amount  of  broom  corn  at  the  rate  of  $140  per  ton,  except 
the  red  corn  brush  at  $125  per  ton  ;  and  if  the  jury  believe, 
from  the  evidence,  that  there  was  an  attempted  settlement  at 
Oneida,  and  that  the  parties  did  not  complete  the  settlement, 
then  the  jury  are  instructed  that  such  attempted  settlement 
would  not  prevent  the  plaintiff  from  recovering  for  any  bal- 
ance due  him,  and  the  jury  will  find  for  the  plaintiff  the 
amount  due  on  said  contract,  after  deducting  the  credits  for 
money  paid  on  said  contract  by  the  defendants  to  said 
plaintiff." 
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The  defendants  insisted  that  the  whole  amount  due  upon 
the  corn  had  been  paid,  and  that  being  the  point  in  contro- 
versy, they  justly  object  to  the  first  of  the  foregoing  instruc- 
tions, that  it  assumes  a  balance  still  to  be  due  the  plaintiff,  the 
amount  of  which  the  jury  are  directed  to  find.  It  also  directs 
that  the  money  paid  should  alone  be  allowed  as  a  credit, 
whereas  it  appears  in  the  evidence  there  was  a  note  against 
the  plaintiff,  which  had  been  applied  on  his  account.  This 
was,  no  doubt,  the  result  of  inadvertence  on  the  part  of  coun- 
sel in  drawing  the  instruction,  but  it  should  be  avoided  on  a 
future  trial.  The  instruction  is  further  objectionable  in  assu- 
ming there  was  evidence  before  the  jury  from  which  they 
might  find  the  plaintiff  had  delivered  seventy-seven  tons  five 
hundred  and  forty-two  pounds  of  corn,  at  $140  per  ton, 
when,  in  fact,  it  was  not  claimed  by  plaintiff  himself,  in 
his  testimony,  that  all  that  amount  had  been  sold  at  that 
price. 

The  second  instruction  is  still  more  objectionable,  in  view 
of  the  fact  that  this  was  a  controversy  about  both  the  amount 
and  the  price.  It  assumes  the  amount  to  be  seventy-seven 
tons  and  five  hundred  and  forty-two  pounds,  at  $110  per  ton, 
except  1905  pounds  of  red  brush  at  $125.  It  speaks  of  that 
quantity  as  the  amount  made  up  by  the  corn  of  Deacon  and 
Bird,  apparently  leaving  to  the  jury  only  to  find  whether  the 
delivery  had  been  made  under  the  written  contract,  and,  like 
the  first  instruction,  assumes  in  conclusion  that  a  balance  is 
due.  We  are  of  opinion  both  these  instructions  would  tend  to 
mislead  a  jury. 

As  the  case  is  to  go  back  for  another  trial,  it  is  necessary  to 
decide  a  question  made  upon  the  evidence.  The  plaintiff  was 
sworn,  and  he  produced  a  paper  showing  the  weights  of  the 
different  bales,  and  their  total  weight.  A  part  of  these  weights 
had  been  entered  by  the  plaintiff  himself,  in  a  book  at  his 
farm,  which  was  not  produced,  and  a  part  entered  by  another 
person  at  the  railway  station  in  a  memorandum  book  which 
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was  produced  in  court,  and  had  previously  been  furnished  to 
the  counsel  for  the  defense.  The  deposition  of  the  person  who 
made  thesje  last  entries,  had  been  taken,  and  he  had  attached 
thereto  an  exhibit  copied  by  him  from  his  original  entries.  These 
figures  corresponded  with  those  upon  the  paper  to  which  the 
plaintiff  testified.  So  far  as  this  paper  was  copied  by  the 
plaintiff  from  his  own  entries,  it  was  a  simple  memorandum 
of  weights,  to  the  accuracy  of  which  he  swore  from  his  own 
knowledge.  It  was  no  objection  to  his  testimony  that  he  had 
refreshed  his  memory  by  referring  to  his  book  at  home,  and 
making  a  memorandum  therefrom.  The  copy  made  from  the 
book  kept  by  another  person,  was  in  itself  inadmissible  as  evi- 
dence, but  the  book  itself  was  in  court,  and  the  weights 
entered  in  it  were  proven  by  the  deposition.  The  paper  seems 
to  have  been  used  merely  because  long  columns  of  figures, 
showing  the  weights  of  a  large  number  of  bales  had  been 
added  up  on  the  paper,  and  reduced  to  tons,  thus  presenting 
the  claim  of  the  plaintiff  in  a  condensed  form.  If,  upon 
another  trial,  the  witness  who  swears  to  this  addition,  can  also 
swear  that  he  has  made  it  from  the  figures  given  in  the  depo- 
sition,-it  will  be  unobjectionable. 

Judgment  reversed. 


Isaac  Underhill 


Thomas  Gaff  et  dl. 


1.  Assumpsit — common  counts — recovery  under*  Where  a  party  sold  to  another- 
a  large  amount  of  hay,  delivered  only  a  part,  but  received  the  money  for  the  full 
amount,  as  he  was  fulfilling  his  part  of  the  contract ;  and,  after  the  time  for  the 
delivery,  as  understood  by  the  parties,  had  expired,  the  purchaser  made  out  and 
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presented  an  account,  showing  the  amount  of  the  hay  delivered,  money  advanced, 
and  the  balance  coming  to  the  purchaser  for  money  over-advanced,  and  the  seller 
admitted  it  to  be  correct :  Hdd,  that  the  purchaser  could  sue  and  recover  such 
balance  under  the  appropriate  common  counts  in  assumpsit. 

2.  Account — balance — interest.  In  such  a  case,  the  parties  having  balanced 
the  account,  the  purchaser  is  entitled  to  recover  interest  on  the  balance  ascer- 
tained and  admitted  to  be  correct. 

Appeal  from  the  Circuit  Court  of  Woodford  county ; 
the  Hon.  Samuel  L.  Richmond,  Judge,  presiding. 

The  facts  in  this  case  are  fully  stated  in  the  opinion. 

Mr.  D.  McCulloch,  for  the  appellant. 

1st.  When  there  has  been  a  part  performance  of  the  con- 
tract by  the  defendants,  the  money  paid  on  such  contract  can- 
not be  recovered  back  on  the  common  counts.  1  Ch.  PL  355  ; 
2  Pars.  Con.  4th  ed.  192 ;  Hunt  v.  Silk,  5  East,  419  ;  Reed  v. 
Stanford,  2  Young  &  J.  278 ;  Norton  v.  Young,  3  GreenL 
30;  Peters  v.  Gooch,  1  Blackf.  515;  Selby  v.  Hutchinson,  4c 
Gilm.  333  ;  Daggett  v.  Brown,  28  111.  193. 

2d.  Plaintiffs'  right  to  recover  depended  on  their  right  to 
rescind  the  contract.  They  cannot  affirm  in  part  and  rescind 
in  part.  See  authorities  above  cited ;  also,  Buchanan  v. 
Harvey,  12  111.  336  ;  Jennings  v.  Gage,  13  111.  610 ',  O shorn  v. 
Stanley,  35  111.  102  ;  Goolridge  v.  Brigham,  1  Met. -517. 

3d.  This  is  not  one  of  the  cases  where  interest  is  allowed 
by  statute.  1  Purp.  Stat.  633  ;  Sammis  v.  Clark,  13  111.  551 ; 
Hitt  v.  Allen,  ib.  592  ;  Buckmaster  v.  Grundy,  3  Gilm.  626. 

Mr.  Robert  G.  Ingersoll,  Mr.  Eugene  McCune,  and 
Mr.  Sabin  D.  Puterbaugh,  for  the  appellees. 

We  do  not  deem  it,  necessary  to  examine  and  comment 
upon  the  authorities  cited  by  appellant's  counsel,  more  than  to 
say  that  the  law  in  the  cases  cited  do  not  fit  this  case. 
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1st.  An  action  for  money  had  and  received,  may  be  main- 
tained whenever  the  defendant  has  obtained  money  of  the 
plaintiff,  which,  in  equity  and  good  conscience,  the  defendant 
has  no  right  to  detain.     Taylor  v.  Taylor  et  al.,  20  111.  650. 

2d.  The  second  section  of  the  act  of  1845,  provides  that 
creditors  shall  be  allowed  to  receive  interest  at  the  rate  of  six 
per  centum  per  annum  "  on  money  withheld  by  an  unreason- 
able and  vexatious  delay  of  payment."     Purple's  Stat.  633. 

In  the  case  of  JNewlan  v.  Shafer,  38  111.  379,  where  the 
promise  was  made  in  September,  1861,  and  suit  was  instituted 
upon  it  in  October  following,  and  judgment  rendered  against 
the  promissor  December  28th,  1804:.  this  court  held  that  "  there 
was  such  a  delay  in  the  payment  of  the  money  as  warranted 
the  court  below  in  allowing  interest  on  the  claim." 

In  the  case  of  Sammis  v.  Clark  et  al.,  13  111.  544,  referred 
to  in  appellant's  brief,  the  court  say  :  "  No  fixed  rule  can  be 
laid  down  by  which  to  determine  in  every  case  what  shall 
constitute  such  an  unreasonable  and  vexatious  delay  of  pay- 
ment as  will  entitle  the  creditor  to  interest.  This  is  a  question 
which  must  necessarily  be  determined,  to  a  great  extent,  upon 
the  circumstances  of  each  particular  case  as  it  arises."  The 
same  doctrine  is  held  in  the  case  of  Ilitt  v.  Allen,  referred  to. 

Again,  in  the  case  of  Bishop  Hill  Colony  v.  Edgerton,  26 
111.  54,  the  court  held  that  interest  may  be  recovered  under 
the  statute,  upon  a  sum  agreed  upon  as  due. 

3d.  This  court  has  frequently  held,  that  where  substantial 
justice  has  been  done,  even  though  instructions  have  been 
improperly  refused,  or  improper  ones  given,  a  judgment  will 
not  be  disturbed.  Curtis  v.  Sage,  35  111.  22 ;  New  England 
E  <&  Mar.  Ins.  Co.  v.  Wetmore,  32  111.  221 ;  Grube  v.  Meh- 
ols,  36  111.  92 ;  McCartney  v.  McMullen,  38  111.  237. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court. 
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This  was  an  action  of  assumpsit,  brought  by  appellees,  in 
the  Woodford  Circuit  Court,  against- appellant,  to  recover  a 
balance  of  an  account.  It  appears  that  the  parties  entered 
into  a  contract,  by  which  appellant  was  to  deliver  five  hun- 
dred tons  of  prairie  hay  to  appellees,  on  their  barges,  in  Peoria, 
at  $17  per  ton.  It  was  to  be  of  first  quality,  and  subject  to 
inspection,  by  appellees,  or  their  agents,  but  no  time  was  spec- 
ified for  its  delivery.  Appellant  delivered  but  four  hundred 
and  fifteen  tons  and  eight  hundred  and  seventy-five  pounds  of 
hay  that  was  accepted,  which,  at  the  contract  price,  amounted 
to  $7,062.44:.  Other  hay  was  offered,  but  rejected,  because 
of  its  bad  condition ;  it  was  stored,  and,  after  it  dried,  a  few 
bales  were  received,  and  the  balance  was  disposed  of  to  other 
parties.  Appellees  advanced,  at  different  times,  $9,500,  on 
the  contract.  The  jury  found  for  appellees  the  amount  over- 
paid, and  interest,  and,  after  overruling  a  motion  for  a  new 
trial,  the  court  rendered  judgment  on  the  verdict,  and  the  case 
is  brought  to  this  court,  and  a  reversal  is  asked. 

The  evidence  warranted  the  jury  in  finding  for  the  appellees. 
But  it  is  insisted,  that  a  recovery  could  not  be  had  under  the 
common  counts ;  that  the  parties,  having  made  a  special  con- 
tract, when  the  breach  occurred,  appellees  could  only  sue 
specifically  for  a  breach  of  the  contract.  The  evidence  shows, 
that,  at  the  end  of  the  time  it  was  expected  that  all  of  the 
hay  would  be  delivered,  appellees  made  out  an  account,  show- 
ing the  various  advances  that  had  been  made,  and  giving 
credits  for  the  hay  that  had  been  delivered,  with  the  balance 
struck,  when  appellant  admitted  its  correctness,  and  said  that 
he  desired  suit  to  be  brought  for  its  recovery,  that  he  might 
hold  Curtis  liable.  This  manifestly  terminated  the  contract, 
and  certainly  amounted  to  a  settlement  of  the  transaction, 
and  if  what  appellee  said  did  not  amount  to  a  promise  to  pay 
the  balance  then  stated  to  be  due,  the  law  undoubtedly  implied 
a  promise.  Appellant  seems  to  have  made  no  claim  that  the 
contract  was  subsisting,  or  that  he  even  desired  to  proceed  to 
26— 48th  III. 
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its  fulfillment,  much  less  did  he  offer  to  complete  it.  He 
requested  a  suit  to  be  brought,  saying  he  would  interpose  no 
defense,  if  the  evidence  may  be  believed. 

Appellant  then  had  in  his  hands  the  money  of  appellees, 
without  the  least  pretense  of  right  to  retain  it,  and  this  he  did 
not  deny.  It  is  thus  seen,  that  the  question  of  rescission  has 
nothing  to  do  with  the  case,  as  both  parties  treated  the  con- 
tract as  abandoned,  and  ascertained  the  balance  due  appellees 
on  its  non-fulfillment.  They  thereby  virtually  agreed  that  the 
contract  should  be  at  an  end ;  that  appellees  should  retain  the 
hay,  and  that  there  was  due  them  the  money  advanced  beyond 
the  price  of  the  hay  delivered  under  the  agreement,  and  that 
appellant  would  pay  it  when  a  judgment  should  be  recovered 
in  a  suit  for  the  money,  to  which  appellant  would  make  no 
defense ;  hence  no  rescission  by  appellees  was  made,  but  it 
was,  by  consent  of  the  parties,  abandoned,  and  nothing  to  be 
restored  to  appellant.  Had  he  desired  a  restoration  of  the 
hay,  he  would  have  claimed  it  when  the  settlement  was  made. 
"We,  therefore,  see  no  objection  to  a  recovery  under  the  com- 
mon counts,  as  such  has  been  the  long  and  well  settled  practice 
in  such  cases. 

It  is  again  urged,  in  favor  of  a  reversal,  that  the  appellees 
were  not  entitled  to  recover  interest.  Had  there  been  a  recovery 
on  the  breach  of  the  contract,  under  a  special  count,  it  would 
be  obvious  the  measure  of  damages  would  have  been  the 
money  received  for  the  hay  never  delivered,  with  interest  from 
the  time  it  was  received.  And  no  reason  is  perceived  why 
any  different  rule  should  be  applied  when  the  recovery  is  had 
under  the  common  counts.  Appellant  has  received,  and  still 
has,  appellee's  money,  for  which  he  has  given  nothing  in 
return,  and  has  been,  from  the  time  he  failed  to  deliver  the 
hay,  if  not  from  the  time  he  received  it,  holding  it  wrongfully. 
And  he  admitted  the  amount  to  be  due  when  the  account  was 
presented.  The  balance  was  then  ascertained,  and  admitted 
by  appellant ;  the  account  was  then  settled  and  the  balance 
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drew  interest.     By  the  settlement,  appellant  admitted  it  to  be 
due,  and  in  such  cases  interest  is  always  recoverable  for  its 
detention. 
The  judgment  of  the  court  below  must  be  affirmed. 

Judgment  affirmed. 


Jonathan  Jackson  et  al. 

v. 

Jacob  Berner. 


1.  E  tidence — copies  of  patents  from  the  State,  Under  section  96  of  the 
school  law  of  185*7,  authorizing  the  Auditor  of  Public  Accounts,  upon  certain 
proof  furnished,  to  issue  in  lieu  of  a  patent  for  land,  which  has  been  lost  or 
destroyed,  "  a  duplicate  copy  "  thereof,  it  is  not  necessary  that  such  copy  should 
have  affixed  to  it  the  seal  of  State,  to  render  it  admissible  in  evidence  for  the 
same  purposes  for  which  the  original  might  have  been  offered. 

2.  Adverse  possession — it  must  be  hostile.  This  court  has  repeatedly  said, 
that  adverse  possession,  sufficient  to  defeat  the  legal  title,  where  there  is  no 
paper  title,  must  be  hostile  in  its  inception,  and  continue  uninterruptedly  for 
twenty  years. 

3.  Former  decisions.  The  case  of  Tarney  v.  Chamberlain,  15  111.  2*71  ;  Rigg 
v.  Cook,  4  Gilm.  336,  and  McClellan  v.  Kellogg,  17  111  498,  cited  in  support  of 
this  doctrine. 

4.  Adverse  Possession — proof  of  must  be  clear  and  positive.  Adverse  pos- 
session is  not  to  be  made  out  by  inference,  but  by  clear  and  positive  proof.  The 
possession  must  be  such  as  to  show  clearly  that  the  party  claims  the  land  as  his 
own,  openly  and  exclusively. 

Appeal  from  the  Circuit  Court  of  Cook  county  ;  the  Hon. 
Erastus  S.  Williams,  Judge,  presiding. 


The  opinion  states  the  case. 
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Messrs.  Scammon,  McCagq  &  Fuller,  for  the  appellants. 

Mr.  Obadiah  Jackson,  for  the  appellee. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  ejectment,  brought  to  the  Circuit 
Court  of  Cook  county,  by  Jacob  Berner,  against  Jonathan 
Jackson  and  others,  heirs  at  law  of  Gideon  M.  Jackson, 
deceased,  to  recover  the  possession  of  a  part  of  lot  eighteen, 
in  block  one  hundred  and  thirty-one,  in  the  school  section 
addition  to  Chicago. 

The  cause  was  tried  by  a  jury,  who  found  a  verdict  for  the 
plaintiff.  A  motion  for  a  new  trial  was  overruled,  and  judg- 
ment rendered  on  the  verdict.  To  reverse  this  judgment  the 
defendants  bring  the  record  here  by  appeal. 

The  plaintiff  derived  title  through  mesne  conveyances,  from 
the  State.  The  defendants  claimed  to  have  held,  through 
their  ancestor,  Gideon  M.  Jackson,  the  premises  in  question, 
adversely,  for  more  than  twenty  years,  and  set  the  same  up  as 
a  bar  to  the  action. 

It  seems  that  Gideon  M.  Jackson  had  purchased  lots  nine- 
teen, twenty,  twenty-three  and  twenty- four,  in  block  one 
hundred  and  thirty-one,  and  erected  a  building  on  lot  nineteen, 
as  he  supposed,  called  "  Southern  Hotel,"  in  1845,  and  moved 
into  it,  with  his  family,  and  occupied  it  until  his  death,  which 
occurred  in  January,  1850,  and  the  defendants,  his  heirs  at 
law,  have  continued  its  occupancy,  and  are  yet  in  possession 
thereof.  It  is  claimed  by  the  plaintiff,  that  this  building,  so 
erected,  occupies  twenty-eight  feet,  on  State  street,  of  lot 
eighteen,  which  he  owns.  A  preliminary  question,  somewhat 
technical,  is  made  upon  the  exemplification  of  the  patent  for 
the  premises  in  question,  which  the  court  admitted  as  evi- 
dence, against  the  defendant's  objection. 
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It  appears,  the  original  patent  from  tfie  State  was  issued  to 
one  Chauncey  Goodrich,  on  the  2d  day  of  July,  1836.  On 
affidavit  being  made  and  filed  with  the  Auditor  of  Public 
Accounts,  of  its  loss  or  destruction,  that  officer,  on  the  30th 
day  of  November,  1866,  issued,  in  lieu  thereof,  what  he  styles 
"  a  duplicate  copy,"  under  his  seal  of  office,  and  duly  certified, 
being  the  paper  in  question. 

The  point  of  objection  made  by  appellants,  is,  that  the  great 
seal  of  State  was  not  affixed  to  the  copy,  as  it  was  to  the  origi- 
nal, and  as  required  by  section  96  of  the  school  law  of  1857. 

The  original  patent  being  lost,  it  can  not  be  known  the 
great  seal  of  State  was  affixed  to  it,  the  presumption  is,  it  was, 
as  the  law  so  required,  but  that  a  certified  copy  should  bear 
on  its  face,  the  impress  of  the  great  seal,  is  not  a  requisition 
of  the  statute. 

The  section  is  as  follows :  Purchasers  of  common  school 
lands,  and  their  heirs  and  assigns,  may  obtain  duplicate  copies 
of  their  certificates  of  purchase,  and  of  patents,  upon  filing 
affidavit  with  the  school  commissioners  in  respect  to  certifi- 
cates, and  with  the  Auditor  in  respect  to  patents,  proving  the 
loss  or  destruction  of  the  originals ;  and  such  copies  shall  have 
all  the  force  and  effect  of  the  originals.  Scates'  Comp.  464. 
The  ninety-fifth  section  requires  the  Auditor  to  make  out  the 
patents  from  returns  made  to  him  by  the  school  commissioners. 
It  was  made  the  duty  of  the  Governor  to  sign  them,  and  of 
the  Auditor  to  countersign  them,  and  of  the  Secretary  of  State 
to  affix  to  them  the  great  seal  of  the  State,  and  the  Auditor  was 
further  required  to  note,  on  the  lists  of  sales  reported  to  him 
by  the  school  commissioners,  the  date  of  each  patent,  in  such 
manner  as  to  perpetuate  the  evidence  of  its  date  and  delivery, 
lb.  463. 

It  is  quite  apparent,  we  think,  although  the  term  "  dupli- 
cate copy,"  is  used  in  the  statute,  a  certified  copy  of  the  origi- 
nal, under  the  seal  of  office  of  the  Auditor,  was  all  that  was 
contemplated  by  the  legislature.    A  compliance  with  the  statute 
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could  not  be  had,  if  to  the  word  "  duplicate "  is  assigned 
its  technical  meaning.  Duplicates  are  executed  simultane- 
ously, each  one  possessing  the  same  formalities  of  execution. 
In  the  case  of  patents  issued  by  a  functionary  of  the  govern- 
ment, whose  term  of  office  has  expired,  or  who  may  be  dead, 
no  duplicate  thereof,  other  than  certified  copies  made  by  the 
officer,  who  is  required  to  note  the  date  of  each  patent  on  the 
lists  of  the  lands  sold,  which  are  in  his  custody,  could  possibly 
be  made. 

As  we  understand  the  statute,  these  patents  have  no  recorded 
existence  in  any  public  office,  save  that  of  the  Auditor,  and 
the  law,  in  case  an  original  patent  is  lost,  would  be  valueless 
if  such  loss  could  not  be  supplied  by  a  certified  copy  made  by 
him,  and  authenticated  under  his  official  seal.  We  do  not 
think  there  is  any  force  in  the  objection.  Copies  of  land  pat- 
ents issued  by  the  United  States,  are  exemplified  under  the 
seal  of  the  General  Land  Office,  with  a  locum  sigilli  for  the 
great  seal  of  the  United  States,  and  this  is  the  usual,  uniform, 
and  only  practicable  or  proper  mode. 

Upon  the  main  question  there  is  not  much  difficulty. 
As  we  understand  the  imperfect  and  unsatisfactory  plats 
contained  in  the  record,  the  lots  owned  by  the  plaintiff,  were 
lots  thirteen  and  eighteen,  in  block  one  hundred  and  thirty- 
one,  fronting,  each,  fifty  feet  on  State  street,  and  one 
hundred  and  four  feet  deep.  The  lots  owned  by  the  defen- 
dants, are  lots  nineteen  and  twenty-four,  fronting  on  State 
street,  nineteen  being  adjoining  eighteen,  on  the  south,  and 
twenty-four  being  on  the  corner  of  State  and  Twelfth  streets, 
and  just  south  of  nineteen. 

When  the  ancestor  of  defendants  purchased  these  lots,  in 
1845,  there  were  no  buildings  on  that  block.  State  and 
Twelfth  streets  were  laid  out,  but  not  graded,  and  it  was  not 
certain  where  the  precise  lines  of  any  of  these  lots  would  run, 
when  instruments  were  applied,  nor  was  land  then  so  valuable 
as  to  make  precision  in  lines  a  paramount  object.     The  elder 
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Jackson,  no  doubt,  supposed,  when  he  laid  the  foundation 
of  the  "  Southern  Hotel,"  that  he  was  placing  it  on  the 
most  northerly  lot  he  had  purchased,  which  was  lot  nineteen. 
Instead  of  doing  so,  he  placed  the  north  line  of  his  building 
twenty-eight  feet  north  of  his  north  line,  thus  taking  that 
number  of  feet,  fronting  on  State  street,  and  running  back  the 
entire  depth  of  the  building,  which  appertains  to  lot  eighteen, 
and  leaving  to  the  plaintiff  but  twenty-two  feet  on  State  street. 
when  he  should  have  fifty  feet.  This  is  proved  by  the  most 
satisfactory  testimony,  that  of  Yan  Horn,  a  practical  engineer 
and  surveyor,  and  he  is  corroborated  by  McDearmott,  also  a 
civil  engineer  and  surveyor,  both  of  whom  had  applied  their 
instruments  to  the  land.  There  is  no  dispute  about  this,  nor 
can  there  be,  as  it  is  a  mathematical  truth. 

Of  this  twenty-eight  feet,  the  defendants  had  been  in  the 
actual  possession  more  than  twenty  years  before  the  com- 
mencement of  this  suit,  and  were  in  possession  at  the  time 
the  issue  was  tried.  If  this  possession  was  adverse,  then  the 
plaintiff  can  not  recover. 

That  the  elder  Jackson  was  conscious  his  building  was 
on  some  portion  of  lot  eighteen,  is  very  clearly  established, 
and  that  it  was  the  result  of  ignorance  of  the  division  line 
between  it  and  his  own  lot,  nineteen,  is  equally  certain.  He 
never  denied  some  part  of  his  building  was  on  plaintiff's  lot, 
and  he  never  claimed  to  hold  it,  small  or  large  as  the  portion 
might  be,  adversely  to  the  plaintiff.  He  charged  it  to  the 
unskillfulneGS  of  the  surveyor.  ~No  witness  has  testified  he 
held  any  portion  of  lot  eighteen  in  hostility  to  the  plaintiff,  or 
adversely  to  his  claim.  On  the  contrary,  when  served,  by 
Berdel,  with  a  notice  to  quit  that  portion  of  the  lot,  whatever 
it  might  have  been,  he  occupied,  belonging  to  plaintiff,  he 
said  the  building  was  put  up  by  mistake ;  it  was  not  rightfully 
surveyed ;  the  streets  were  not  laid  out,  and  he  had  to  move 
anyhow,  and  then  it  would  be  done  right  at  once ;  he  said  he 
was  several  feet  off  the  line  of  State  street ;  having  to  move  to 
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be  on  the  line  of  State  street,  he  could  then  move  the  building 
south  on  his  own  line.  At  this  time  he  said  he  knew  his 
house  was  on  plaintiff's  line,  but  did  not  know  how  much. 
He  said  he  wanted  to  move  east,  toward  State  street,  and  he 
further  said  he  wanted  to  pay  plaintiff  rent. 

It  was  proved,  by  one  Lane,  that,  in  1848,  he  heard  a  con- 
versation between  plaintiff  and  the  elder  Jackson,  in  relation 
to  their  boundaries.  The  plaintiff  said  to  Jackson,  that  he 
built  his  hotel  too  far  on  his  ground.  Jackson  replied,  u  If  it 
is  too  much,  cut  it  off."  Plaintiff  said  he  would  not  cut  it 
off;  he  wanted  Jackson  to  move.  Jackson  replied,  he  would'nt 
move ;  he  would  rather  pay  rent ;  he  was  mistaken,  maybe, 
in  building. 

There  is  nothing  in  the  record  to  contradict  this,  and  so  far 
from  showing  Jackson's  occupancy,  of  plaintiff's  ground  as 
hostile,  it  manifests  the  contrary.  This  court  has  said,  in  sev- 
eral cases,  that  adverse  possession,  sufficient  to  defeat  the  legal 
title,  where  there  is  no  paper  title,  must  be  hostile  in  its  incep- 
tion, and  continue  hostile,  uninterruptedly,  for  twenty  years. 
Tumey  v.  Chamberlain,  15  111.  271  ;  liigg  v.  Cook,  4  Gilm. 
336,  and  in  McClellan  v.  Kellogg,  17  111.  498,  it  was  said, 
adverse  possession  was  not  to  be  made  out  by  inference,  but 
by  clear  and  positive  proof,  and  the  possession  must  be  such 
as  to  show  clearly  that  the  party  claims  the  land  as  his  own, 
openly  and  exclusively. 

The  proof,  on  the  part  of  the  appellants,  shows  nothing  of 
this  character.  No  right  was  ever  claimed,  at  any  time,  by 
the  ancestor  of  defendants,  adversely  to  any  right  which  the 
plaintiff  had  acquired  to  the  whole  of  lot  eighteen,  in  its 
entire  length  and  breadth. 

The  proof  failing  to  establish  an  adverse  possession,  it  is 
unnecessary  to  inquire  whether  such  possession  as  Jackson 
may  have  had,  was,  or  not,  interrupted  by  acts  of  ownership 
of  plaintiff  over  any  part  of  the  disputed  territory. 
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The  jury,  under  proper  instructions  from  the  court,  found 
the  possession  was  not  hostile,  and  we  see  no  reason  why  their 
finding  should  be  disturbed. 

It  is  also  complained,  by  appellants,  that  the  court  refused 
to  give  the  following  instruction  to  the  jury: 

"The  jury  are  instructed  the  declarations  and  statements  of 
Gideon  Jackson,  in  regard  to  the  claims  of  the  plaintiff,  as 
stated  by  the  witnesses,  will  not  prevent  the  running  of  the 
statute  of  limitations  in  his  favor,  unless  the  jury  further 
believe,  from  the  evidence,  that  he  then  intended,  by  such 
declarations  and  statements,  to  surrender  his  claim  to  the 
property  in  dispute,  and  no  longer  to  hold  the  property  in  his 
own  right,  adversely  to  the  plaintiff." 

The  objection  to  this  instruction  is,  that  it  assumes  an 
adverse  possession  had  been  proved ;  but  if  Jackson  disclaimed 
a  hostile  holding,  the  statute  would  not  run  in  his  favor,  apart 
from  any  question  of  a  surrender.  "What  matters  it,  if  there 
was  no  adverse  holding,  whether  Jackson  intended  to  surren- 
der the  possession  or  not  ? 

Upon  the  point  that  the  witness,  Berdel,  was  permitted  to 
speak  of  a  notice  he  served  on  Jackson,  signed  by  the  plain- 
tiff, in  relation  to  defendants'  possession,  and  to  quit  the 
possession,  the  testimony  shows  Berdel  did  not  give  the-  con- 
tents of  the  notice,  but  referred  to  it  as  fixing  the  time  when 
he  had  the  conversation  with  Jackson  about  the  dispute,  and 
to  Jackson's  statement  about  the  mistake  of  the  surveyor  ;  his 
savins*  he  would  have  to  move  the  building  to  the  line  of 
State  street,  and  proposing  to  pay  rent.  The  notice  was  of 
no  importance,  as  no  suit  followed  it.  The  statements  of  Jack- 
son, at  the  time  it  was  served  upon  him,  are  alone  material. 

We  perceive  no  objection  to  any  one  of  the  instructions 

given  for  the  plaintiff.     They  state  the  law  of  the  case,  as 

applicable  to  the  question   of  adverse  possession. 
27— 48th  III. 
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There  being  no  error  in  the  record,  in  the  opinion  of  the 
majority  of  the  court,  the  judgment  of  the  circuit  court  is 
affirmed. 

Judgment  affirmed. 


Burton  M.  Ford,  impleaded,  etc., 

v. 

Charles  H.  Beckwith. 

1.  Scire  facias — to  revive  a  judgment  Where  in  a  proceeding  by  scire  facias 
to  revive  a  judgment,  rendered  nil  (licit,  the  defendant  pleaded  that  he  filed  a 
plea  to  the  declaration,  which  was  improperly  withdrawn  by  another  attorney, 
without  authority,  which  plea  was  demurred  to  and  demurrer  sustained;  it  was 
held,  that  the  demurrer  was  properly  sustained — the  defendant  having  appeared, 
was  in  court,  and  must  be  presumed  cognizant  of  the  judgment  rendered  against 
him,  and  should  then  have  moved  to  set  it  aside,  and  upon  its  being  denied,  could 
have  prosecuted  his  writ  of  error.  Upon  his  failure  to  do  this,  the  judgment 
was  conclusive. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  Erastus  S.  Williams,  Judge,  presiding. 

The  facts  in  this  case  are  stated  in  the  opinion. 

Mr.  A.  C.  Story,  for  the  appellant. 

Messrs.  Tyler  &  Hibbard,  for  the  appellee. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

This  was  a  scire  facias  on  a  judgment,  to  which  the  defen- 
dant pleaded  that  he  filed  a  plea  in  person  to  the  declaration, 
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and  that  it  was  improperly  withdrawn  by  an  attorney,  without 
authority,  whereby  judgment  by  nil  (licit  was  entered  against 
him.  A  demurrer  was  properly  sustained  to  this  plea.  The 
defendant  was  in  court,  and  the  judgment  rendered  against 
him  is  conclusive.  If  his 'plea  was  in  fact  withdrawn  without 
authority,  he  should  have  applied  to  the  court,  at  the  time,  to 
set  aside  the  judgment  rendered  against  him.  Having  been 
served  with  process,  appeared,  and  pleaded,  he  must  be  held 
to  have  been  cognizant  of  the  rendition  of  the  judgment,  and 
having  acquiesced  in  it  for  a  series  of  years,  he  can  not,  on  a 
scire  facias  to  revive  it,  attempt  to  go  behind  it  in  this  mode. 
He  should  have  moved  to  set  it  aside,  and  if  that  motion  had 
been  denied,  could  have  prosecuted  his  writ  of  error. 

Judgment  affirmed. 


Edward  K.  Kogers 

v. 

Milton  0.  Higgins  et  al. 

1.  Equity — married  women's  deed.  By  the  revised  statutes  of  Illinois,  the  law- 
authorizing  non-resident  married  women  to  convey  their  lands  in  this  State,  was 
repealed,  and  was  not  re-enacted  until  in  February,  1847.  A  non-resident  mar- 
ried woman  and  her  husband,  after  the  repeal  and  before  the  re-enactment, 
executed  a  deed  for  the  conveyance  of  the  wile's  real  estate  in  Illinois :  Held, 
that  the  deed  was  void  as  to  the  title  of  the  wife. 

2.  Same.  That  in  such  a  case,  equity  can  not  compel  the  wife  to  execute  a 
valid  deed,  or  restrain  her  or  her  grantees  after  she  has  become  discovert,  from 
enforcing  her  legal  title  to  the  premises.  That  equity  follows  the  law,  but  never 
abrogates  or  violates  its  provisions  or  policy.  And  when  the  law  has  created  disa- 
bilities, equity  will  not  remove  them.  To  do  so  would  be  to  violate,  and  not  to 
follow,  the  law. 

3.  Same.  Where  the  owner  of  real  estate  in  Illinois,  being  a  married  woman 
and  a  non-resident,  through  the  agents  of  herself  and  husband,   contracted  to 
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sell  such  land  while  the  act  of  182*7  was  in  force  authorizing  non-resident  mar- 
ried women  to  convey  their  property,  but  no  deed  having  been  made  under  the 
contract,  before  the  law  was  repealed,  she  having  no  authority  at  the  time  her 
agents  made  the  contract,  to  appoint  attorneys  in  fact,  her  deed  subsequently 
made  when  it  was  not  authorized  by  law,  is  not  aided  by  the  contract  which  is 
itself  inoperative. 

4.  Estoppel.  A  married  woman  attempting  to  sell  her  real  estate  without 
authority,  is  not  estopped  afterwards  to  assert  her  title,  because  she  received  the 
value  of  the  land  as  purchase  money.  Nor  can  a  court  of  equity  hold  that  a 
married  woman  who  so  acts  without  suppressing  material  facts,  and  has  made  no 
false  representations  to  induce  the  purchase,  is  guilty  of  such  a  fraud  as  will  estop 
her  from  asserting  her  title,  notwithstanding  her  void  deed.  The  law  presumes 
that  one  dealing  with  a  person  under  disability,  and  knowing  the  fact,  intends 
to  incur  the  consequences  of  his  acts,  and  equity  will  not  relieve  him  against 
them,  or  otherwise  afford  relief. 

Appeal  from  the  Superior  Court  of  Chicago;  the  Hon. 
John  A.  Jameson,  Judge,  presiding. 

The  opinion  states  the  case. 

Messrs.  Spafford  &  McDaid,  and  Mr.  W.  C.  Goudy,  for 
the  appellant. 

Messrs.  Higgins,  Swett  &  Quigg,  and  Mr.  I.  1ST.  Arnold, 
for  the  appellees. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  a  suit  in  equity,  brought  by  Edward  K.  Eogers, 
in  the  Superior  Court  of  Chicago,  against  appellees,  to  enjoin 
a  suit  in  ejectment  pending  in  that  court,  for  the  recovery  of 
a  part  of  a  lot  in  the  city.  It  appears  that  one  Ann  Wright, 
a  married  woman,  purchased  the  property  in  question,  in 
June,  1842,  of  William  B.  Ogden,  and  received  a  deed  of 
conveyance  in  May,  1845.  Mrs.  Wright,  and  her  husband, 
then  residing  in  the  State  of  New  York,  through  their  agents, 
Ogden  and  Jones,  of  Chicago,  sold  the  premises  in  controversy 
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to  Mrs.Elizabeth  Rogers,  the  mother  of  complainant,  for  the 
sum  of  four  hundred  dollars,  and  executed  to  her  a  convey- 
ance for  the  property  on  the  31st  day  of  October,  1845.  The 
deed  was,  however,  held  in  escrow  until  the  l'Oth  of  February, 
1 847.  Mrs.  Rogers  took  possession  of  the  premises  soon  after  the 
purchase.  It  seems  that  she  paid  the  value  of  the  property 
at  the  time  of  the  purchase. 

That  Mrs.  Wright  remained  married  until  early  in  the  year 
1860,  at  which  time  her  husband  died,  leaving  her  surviving 
him  as  his  widow.  That  on  or  about  the  22d  day  of  Decem- 
ber, 18j63,  Mrs.  Wright  conveyed  the  premises  to  Milton  O, 
Higgins,  by  a  quit  claim  deed ;  and  that  Higgins  purchased 
with  full  notice  of  the  sale  to  Mrs.  Rogers,  and  that  she  had 
paid  in  full  for  the  lot.  That  after  his  purchase,  Higgins  had 
commenced  a  suit  in  ejectment  against  B.  F.  Crosby,  who 
was  at  the  time  the  tenant  of  complainant,  to  recover  the  pro- 
perty. The  court  below,  on  a  hearing,  dismissed  the  bill  at 
the  costs  of  complainant. 

It  is  not  disputed,  nor  can  it  be,  that  at  the  time  this  deed 
was  executed  and  delivered,  there  was  no  statute  of  this  State 
which  authorized  a  married  woman,  holding  real  estate  in  Illi- 
nois, to  execute  a  deed  for  its  conveyance.  There  is  no 
principle  of  the  common  law  more  firmly  established,  or  uni- 
formly recognized,  than,  a  married  woman  is  incapable  of  con- 
veying her  property  by  any  of  the  usual  deeds  executed  for 
the  assurance  of  title  to  land.  Nor  can  she  make  any  binding 
contract,  unless  authorized  by  legislative  enactment.  Without 
such  authority,  a  deed  executed  by  her  for  the  conveyance  of 
her  land,  or  any  other  contract,  is  void,  and  not  merely  voida- 
ble. These  are  rules  familiar  to  all,  nor  are  they  controverted 
in  this  case,  but  appellant  insists  that  there  are  equities  in  this 
case  that  entitle  him  to  the  relief  which  he  asks.  That  there 
is  hardship,  no  one  will  or  can  deny.  He  and  his  mother,  for 
many  years  after  having  paid  for  it,  have  occupied  the  lot, 
and  supposed  it  to  be  theirs,  never  suspecting  their  title  to  be 
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defective.  But  is  appellant,  from  the  case  lie  has  made,  enti- 
tled to  the  relief  sought  ? 

It  is  a  fundamental  rule  in  our  jurisprudence,  that  equity- 
follows,  but  never  violates,  the  law,  whether  common  or  statu- 
tory. Nor  does  it  ever  decree  against  its  provisions  or  policy. 
From  the  earliest  antiquity  that  we  can  trace  the  common 
law,  we  find  that  its  policy  has  been  to  disarm  the  wife  of  all 
power  to  make  any  contract  valid  or  binding.  It  acted  upon 
the  principle,  that  to  secure*harmony  and  domestic  quiet  in 
the  family,  there  must  be  a  head,  and,  as  far  as  possible,  to 
avoid  the  introduction  of  separate  and  conflicting  interests 
into  its  peaceful  and  quiet  domain.  And  it  was  supposed  that 
the  well-being  of  society  could  be  best  promoted,  and  the 
general  good  advanced,  by  not  permitting  the  wife  to  sell  or 
dispose  of  her  separate  property,  whether  real  or  personal. 

As  commerce  advanced,  art  and  science  contributed  their 
mighty  influence  to  the  march  of  progress ;  the  fetters  that 
clogged  alienations  have  from  time  to  time  been  removed,  to 
answer  the  wants  of  the  people ;  and  by  legislative  enactment 
married  women  were  enabled,  with  the  concurrence  of,  and  by 
joining  with  their  husbands  in  a  deed,  to  convey  their  real  estate, 
and  divest  themselves  of  their  title.  This  is  as  far  as  our  legisla- 
ture has  ever  gone  in  this  direction.  The  revised  statutes 
repealed  all  former  laws  on  the  subject  of  conveyance  of  real 
estate,  and  authorized  married  women  in  this  State,  by  joining 
with  their  husbands,  and  acknowledging  their  deed  in  the  mode 
specified,  to  alienate  their  lands,  but  no  power  was  then  con- 
ferred upon  married  women  residing  out  of  the  State,  in  any 
mode  to  convey  their  lands  lying  in  this  State.  But,  on  the  22d 
of  February,  1847,  the  general  assembly  restored  the 
right  to  married  women,  beyond  the  limits  of  the  State.  In 
the  case  of  Lane  v.  Soulard,  15  111.  125,  it  was  held  that  a 
deed  executed  by  a  married  woman  and  her  husband,  during 
that  period,  between  the  repeal  of  the  former  law  and  the  act 
of  1847,  was  made  without  authority,  and  against  the  law,  and 
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was  void.  That  the  deed  affected  the  rights  of  the  married 
woman  to  the  land  in  no  way  whatever,  any  more  than  if  it  had 
remained  a  blank  piece  of  paper,  or  her  name  had  been  forged 
to  it  by  some  other  person,  instead  of  being  written  by  herself. 
That  she  had  no  more  legal  right  to  put  her  name  to  the  deed, 
so  far  as  giving  it  effect,  than  a  stranger  had  to  write  it  for 
her.  It  was  also  said  that  the  legislature  was  powerless  to 
give  it  validity;  that  if  they  could  give  effect  to  a  deed  thus 
executed  against  the  provisions  of  the  law,  they  could  at  once 
make  a  deed  which  would  convey  the  title  ;  that  if  such  an 
act  could  make  the  deed  valid,  it  would  be  the  law,  and  not 
the  deed,  which  would  pass  the  title ;  that  it  would  be  the  act 
of  the  legislature,  and  not  her  act,  which  would  pass  the  title. 
It  was  held  that  there  was  a  total  want  of  power,  a  total  inca- 
pacity to  act,  and  what  was  attempted  to  be  done  was  in  direct 
violation  of  the  law  ;  there  was  nO  defect  to  remedy — the  act 
was  void,  not  for  the  want  of  form,  but  for  the  want  of 
power. 

That  was  a  case  similar  in  its  main  features  to  the  present, 
and  was  a  bill  in  equity  filed  by  the  married  woman  to  be 
relieved  from  the  deed,  and  the  relief  was  granted.  Had  it 
been  inequitable  and  unjust  to  permit  her  to  hold  the  property 
notwithstanding  the  deed,  the  court  would  not  have  afforded 
the  relief,  as  equity  never  aids  or  assists  parties  in  avoiding 
equitable  obligations  or  contracts,  although  defectively  or 
informally  executed.  That  was  a  case  of  apparent  hardship 
upon  the  grantee,  but  still  the  court  decreed  an  injunction 
against  the  grantee,  and  prohibited  him  from  asserting  rights 
under  the  deed. 

In  the  case  of  Young  v.  Bowling,  15  111.  481,  which  was  a 
bill  to  enjoin  an  ejectment  suit  for  lots  in  the  City  of  Galena, 
it  appeared  that  the  property  had  been  sold  by  the  guardian, 
but  he  failed  to  report  the  sale  to  the  court  and  have  it 
approved.  The  bill  prayed  that  the  sale  be  confirmed,  but  it 
was  held  that  a  court  of  equity  was  powerless  to  afford  relief. 
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The  Court  there  said  that  there  was  a  clear  distinction  between 
the  defective  execution  of  a  power  conferred  by  an  individual 
and  a  power  conferred  by  statute  ;  that  in  the  former  class 
of  cases,  a  court  of  equity  would  carry  out  the  intention  of  the 
person  who  gave  the  power,  and  of  the  agent  who  defectively 
executed  it,  but  that  it  was  otherwise  with  the  defective  execu- 
tion of  statutory  powers ;  that  whatever  formalities  are 
required  by  a  statute,  must  be  complied  with,  otherwise  the 
defect  cannot,  or  at  least  will  not  perhaps,  be  helped  by  a  court 
of  equity,  as  that  tribunal  never  dispenses  with  the  regulations 
prescribed  by  statute,  at  least  when  they  constitute  the  appa- 
rent policy  of  the  statute. 

In  the  case  of  Moulton  v.  JTurd,  20  111.  137,  it  was  held, 
that  a  court  of  equity  has  no  power  to  reform  a  mistake  in  the 
deed  of  a  married  woman ;  that  to  be  binding,  she  must 
freely  and  voluntarily  execute  and  acknowledge  it  in  the  mode 
prescribed  by  the  statute ;  that  the  court  cannot  make  a  deed 
for  her,  or  compel  her  to  execute  such  an  instrument.  In  the 
case  of  Russell  v.  Bumsey,  35  111.  362,  it  was  said  that  equity 
has  no  jurisdiction  to  specifically  execute  a  contract  of  a 
feme  covert,  whether  for  the  relinquishment  of  her  dower,  or 
for  the  conveyance  of  her  real  estate.  If  there  has  been  a 
mistake  by  the  officer,  or  the  feme  covert  has  acted  in  bad 
faith,  it  is  the  misfortune  of  the  grantee  to  have  received  a 
deed  inoperative  to  pass  the  title;  that  he  is  presumed  to 
know  the  law,  and  when  he  receives  the  deed  it  may  be  as 
readily  inferred  that  it  was  with  his  assent  as  that  the  wife 
designed  to  perpetrate  a  fraud  ;  and  the  Court  refused  to  cor- 
rect the  acknowledgment.  In  that  case,  it  was  urged  that  a 
widow  claiming  dower,  after  having  signed  the  deed  and  made 
a  defective  acknowledgment,  acted  in  bad  faith;  that  she 
knew  at  the  time  she  executed  the  deed,  the  purchaser  expected 
to  receive  a  release  of  her  dower,  and  that  she  must  have 
intended  to  bar  it  by  her  act ;  but  it  was  held  that  a  married 
woman  is  unable  to  bar  her  right  of  dower,  except  by  conforming 
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to  the  requirements  of  the  statute.  "While  these  cases  are 
not  directly  in  point,  they  establish  the  rule,  that  a  court  of 
equity  will  not  compel  a  married  woman  to  execute  a  contract, 
or  even  correct  a  mistake  made  by  her  in  conveying  her  real 
estate.  Also,  that  where  s*he  has  failed  to  comply  with  any 
statutory  requirement,  in  the  attempt  to  convey  her  property, 
equity  will  not  interpose  for  the  purpose  of  compelling  her 
to  supply  the  defect. 

As  a  general  rule,  all  persons  deal  with  individuals  laboring 
under  disability,  at  their  peril.  The  law  has  not  favored  such 
transactions,  and  it  is  not  its  policy  to  afford  relief,  or  remove 
the  disability  for  the  benefit  of  those  who  have  so  dealt.  And 
where  there  is  a  total  want  of  legal  power  to  make  a  contract, 
no  rights  can  be  acquired  by  an  effort  to  execute  an  agreement 
although  it  may  possess  all  the  forms  of  a  valid  instrument.  To 
enforce  and  give  effect  to  such  agreements  in  courts  of  equity, 
instead  of  following  the  law,  would  be  to  disregard  and  vio- 
late its  provisions,  and  this  is  never  done.  A  party  dealing 
with  a  married  woman,  must  be  presumed  to  know  the  fact, 
and  to  contemplate  the  legal  effect  of  the  act,  as  he  must  be 
presumed  to  know  the  law.  If  this  were  not  so,  there  could 
be  no  protection  to  idiots,  minors  or  married  women,  so  far  as 
relates  to  their  property.  If  equity  would  decree  a  specific 
performance  of  their  agreements,  or,  having  made  them, 
restrain  such  persons  from  avoiding  them,  the  policy  of  the 
law  in  creating  disabilities  would  be  overturned  and  all  disa- 
bilities removed,  and  it  would  be  simply  to  permit  persons  to 
acquire  property  in  a  mode  prohibited  by  the  law,  and  to  trans- 
fer property  which  the  parties  themselves  were  unable  to  do, 
and  the  law  has  said  they  could  not,  and  that  such  efforts 
would  not  be  aided  or  enforced. 

A  party  attempting  to  purchase  from  a  person  under  legal 

disability,  does  that  which  he  knows  the  law  will  not  sanction, 

and  we  are  at  a  loss  to  perceive  how  a  person  thus  situated 

can    appeal    to   the    Chancellor    to    relieve    him    from    the 
28— 18th  III. 
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consequences  of  an  act  he  knew  the  person  under  disability  could 
not  perform,  and  which  he  knew  the  law  had  said  should  be 
wholly  void.  To  grant  relief  in  such  a  case,  would  violate 
the  policy  of  the  law  ;  would  render  all  the  safeguards  thrown 
around  the  weak  and  incompetent  ineffectual ;  would  invite  a 
violation  of  the  law  ;  would  be  contrary  to  the  rules  of  equity, 
and  although  it  might,  in  a  few  cases,  promote  justice,  its 
general  operation  would  be  productive  of  great  wrong  and 
injustice.  Parties  knowing  that  the  law  confers  no  rights  by 
such  agreements,  must  be  left  to  the  consequences  of  their 
own  rash  or  inconsiderate  acts. 

It  is  insisted  that  as  Ogden  and  Jones,  the  agents  of  Mr. 
and  Mrs.  Wright,  had  contracted  to  sell  this  property  to  Mrs. 
Rogers,  and  had  executed  an  obligation  for  its  conveyance, 
before  the  repeal  of  the  law  authorizing  non-resident  married 
women  to  sell  their  real  estate  in  Illinois,  Mrs.  Rogers 
thereby  acquired  rights  which  could  not  be  affected  by  the 
repeal  of  that  law.  If  Mrs.  Wright  could  have  been  com- 
pelled to  execute  that  agreement,  then,  it  may  be  that  the 
proposition  would  be  true.  But  we  have  seen  that  equity  will 
never  interpose  to  compel  a  married  woman  to  specifically  exe- 
cute her  void  contracts.  The  statute  then  in  force  did  not 
authorize  a  married  woman  to  enter  into  an  agreement  to  sell 
her  land  even  in  person,  much  less  by  agent.  It  only  autho- 
rized her  to  convey  her  land  by  joining  with  her  husband  in 
a  deed  of  conveyance.  It  is,  however,  urged  that  the  14th 
section  of  the  chapter  entitled  "  Conveyances,"  in  the  revised 
code  of  1833,  gave  a  broader  and  more  comprehensive  power 
to  non-resident  married  women  in  conveying  or  disposing  of 
their  lands  in  this  State,  than  is  contained  in  the  section  autho- 
rizing resident  femes  covert  to  convey  their  lands.  The 
language  of  that  section  seems  to  be  broad  and  comprehensive, 
as  it  declares  that  if  a  married  woman  residing  out  of  this 
State,  and  being  over  the  age  of  eighteen  years,  shall  join 
with  her  husband  in  any  deed,  mortgage,  conveyance,  or  other 
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writing  of,  or  relating  to,  any  lands  or  real  estate  situated  in 
this  State,  she  shall  thereby  be  barred  of  and  from  all  claim 
of  dower,  and  all  other  interest,  claim,  seizin,  right  and  title 
therein,  in  like  manner  as  if  she  were  sole  and  of  full  age  ; 
and  the  acknowledgment  or  proof  of  such  deed,  mortgage, 
conveyance,  or  other  writing,  may  be  the  same  as  if  she  were 
sole.  It  cannot  be  held  on  any  fair  interpretation  of  this  act, 
that  the  mere  execution  of  a  contract  for  a  conveyance,  would 
have  the  effect  to  bar  the  dower,  or  pass  the  title  of  a  non-resi- 
dent married  woman,  although  the  language  is  broad  enough 
to  produce  such  consequences  ;  but  as  such  contracts  have 
never  produced  such  results,  we  cannot  believe  the  general 
assembly  intended  to  invest  such  contracts  with  these 
consequences.  They  must  have  only  intended  such  results  to 
attach  to  deeds  or  such  instruments  as  purport  to  convey  title 
or  to  convey  dower.  The  section  declares  that  she  shall  be 
barred  of  her  dower  or  right  in  the  same  manner  as  if  she 
were  sole,  and  we  know  that  a, feme  sole  could  only  be  barred 
of  those  rights  by  the  execution  of  instruments  purporting  to 
have  that  effect.  Hence,  we  conclude  that  mere  agreements 
are  not  embraced  in  this  provision. 

It  will  also  be  observed,  that  the  section  does  not  confer  the 
power  on  a  married  woman  to  execute  a  power  of  attorney  for 
the  conveyance  of  her  lands ;  it  does  not  authorize  her  to 
delegate  the  power  that  the  statute  conferred  upon  her ;  and 
this  is  the  construction  given  to  this  section  by  the  general 
assembly,  when  they  came  to  re-enact  it  in  1847,  as  they  then 
added  a  clause  authorizing  her  to  execute  such  instruments. 
In  this  case,  the  agreement,  it  is  true,  was  executed  by  Ogden 
and  Jones,  the  attorneys  in  fact  of  Mr.  and  Mrs.  Wright, 
before  the  repeal  of  that  section,  and  the  deed  was  executed 
and  delivered  before  its  enactment.  It  is  thus  seen  that  in 
this  view  of  the  case,  no  rights  were  conferred  upon  the  grantee 
except  the  life  estate  held  by  the  husband  in  this  property. 
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It  is,  again,  urged  that  this  case   presents   an  equitable 
estoppel  to  the  assertion  of  Higgins'  title.     This  would,  no 
doubt,  be  true,  if  the  contract  made  by  Mrs.  Wright  had  been 
valid  and  binding,  as  Higgins  purchased  with  full  notice  of 
appellant's  title.     But  we  have  seen  that  it  was  not  binding. 
It  is  urged  that  if  this  is  true,  still  there  is  an  estoppel,  because 
the  law  imposes  disabilities  for  the  protection  of  those  upon 
whom  they  are  cast,  and  not  to  enable  them  to  commit  frauds 
upon  others.     Conceding  this  to  be  the  reason  of  the  law,  it 
does  not  follow  that  a  fraud  has  been  committed,  where  the 
purchaser  acts  upon  a  full  knowledge  of  all  the  facts,  where 
nothing  is  concealed  and  no  false  representations  are  made  to 
induce  the  purchase.     In  such  a  case,  the  purchaser  must  be 
presumed  to  act  with  a  view  to  the  results  that  the  law  declares 
shall  flow  from  the  purchase.     In  this  case,  Mrs.  Rogers  could 
not  but  have  known  that  Mrs.  Wright  was  a  married  woman, 
and  attempting  to  sell  her  real  estate,  without  authority  of  law. 
She  is  presumed  to  have  known  the  law,  and  with  this  presump- 
tion, when  she  received  the  deed  from  which  she  learned,  if  not 
before,  that  Mrs.  Wright  was  a  married  woman,  the  law  will 
presume  that  she  acted  with  a  full  knowledge  of  the  facts  in 
the  case,  and  if  so,  no  fraud  was  perpetrated  upon  her.     She 
should  have  refused  to  receive  the  deed,  or  have  indemnified 
herself  for  a  failure  in  obtaining  Mrs.  Wright's  title  to  the 
premises. 

We  do  not  propose  to  consider  whether  the  changes  in  soci- 
ety require  a  change  of  the  law  placing  married  women  under 
disability.  We  find  that  the  common  law,  as  it  has 
descended  to  us,  has,  from  the  remotest  period  of  its  history  to 
the  present,  recognized  such  disabilities,  and  our  legislature 
has  declared  it  to  be  the  rule  of  decision  until  altered  or 
repealed.  If  a  further  change  is  required,  further  disabilities 
removed,  it  must  be  left  to  the  general  assembly,  where  it 
belongs,  to  afford  the  relief.  It  is  our  province  to  administer 
the  law  as  we  find  it,  and  not  to  repeal  or  modify  well  settled 
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principles.  However  forcible  and  able  the  arguments  presented, 
to  show  that  the  policy  of  the  law  should  be  changed,  they 
should  be  urged  upon  the  legislative  department,  and  not 
the  judicial,  for  the  change  desired. 

We  perceive.no  error  in  this  record,  and  the  decree  must 
therefore  be  affirmed. 

Decree  affirmed. 


Pittsburg,  Fort  Wayne  and  Chicago  Railway 

Company 

v. 

Thomas  Bumstead. 

1.  Negligence — where  plaintiff" }s  negligence  will  not  be  deemed  to  have  concurred 
in  producing  the  injury.  In  an  action  for  negligence,  it  appeared  that  the  person 
injured  was  a  child  about  four  years  of  age,  living  with  his  parents,  in  a  house 
situated  in  close  proximity  to  the  railway  track  of  the  defendant ;  that  the 
mother  had  left  the  child  with  his  sister,  a  girl  fourteen  years  of  age,  to 
attend,  while  she  went  to  a  neighbor's  house,  and,  during  her  absence,  the  child 
strayed  from  the  house,  and  while  on  a  private  road,  used  by  the  public,  which 
crossed  the  track,  and  within  the  right  of  way  of  defendants,  the  accident  com- 
plained of  occurred,  and  was  occasioned  by  a  train  of  defendants  coming  in 
collision  with  a  push  car,  which  had  been  left  on  its  track,  shattering  the  car  into 
pieces,  a  fragment  of  which  struck  the  child,  and  produced  the  injuries  charged. 
Held: 

.  1st.  That  the  child  could  not  be  considered  as  a  trespasser  on  the  right  of  way 
of  defendants,  nor  his  parents  guilty  of  negligence  in  suffering  him  to  stray  there, 
as  the  injury  was  received  while  he  was  on  a  road  used  by  the  public,  and  where 
he  had  a  right  to  be,  in  common  with  the  rest  of  the  public,  until. its  use  was  pro- 
hibited by  the  company. 

2d.  Nor  was  the  mother  of  the  child  guilty  of  negligence  in  leaving  him  in 
charge  of  his  sister,  a  girl  of  the  age  of  fourteen  years,  during  her  absence  at  a 
neighbor's  house  ;  the  evidence  showing  her  to  be  fully  competent  for  the  charge. 
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2.  Same  —  what  wtfl  be  deemed  negligence.  And  in  such  case,  where  the  proof 
fchowed  that  the  push  car,  which  collided  with  the  train,  had  been  loaned,  by  an 
agent  of  the  company,  to  persons  unaccustomed  to  its  use,  who  had  left  it  upon  the 
track,  whereby  the  collision  occurred :  Held,  That  the  act  of  the  agent  was  neg- 
ligence, for  which  the  company  would  be  liable. 

3.  Same.  And,  also,  that  it  was  negligence  of  the  grossest  character,  and 
for  which  the  company  must  be  held  responsible,  that  the  engine  driver  in  charge 
of  the  train,  refused,  and  neglected,  to  stop  his  train,  against  repeated  signals 
by  persons  warning  him  of  the  approaching  danger,  when  he  might  have  done  so, 
and  thereby  avoided  such  collision. 


Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
Erastus  S.  Williams,  Judge,  presiding. 

The  opinion  states  the  case. 

Mr.  E.  A.  Stores,  for  the  appellants. 

Mr.  David  B.  Lyman,  for  the  appellee. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  trespass  on  the  case,  brought  to  the 
Cook  Circuit  Court,  by  Thomas  Bumstead,  against  the  Pitts- 
burg, Fort  Wayne  and  Chicago  Eailway  Company,  to  recover 
damages  for  an  injury  to  his  minor  son,  occasioned  by  the 
careless  management  of  the  locomotive  and  train  of  the  defen- 
dants. The  injury  occurred  at  a  station,  on  the  defendants' 
road,  in  the  State  of  Indiana,  called  Castello. 

The  cause  was  tried  by  a  jury,  who  returned  a  verdict  against 
the  defendants  of  four  thousand  five  hundred  dollars.  A 
motion  for  a  new  trial  was  made  by  the  defendants,  which 
was  overruled.  On  the  plaintiff  remitting,  at  the  instance  of 
the  court,  three  thousand  dollars  of  the  verdict,  thereupon 
judgment  was  entered  against  the  defendants,  for  the  sum  of 
fifteen  hundred  dollars. 
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To  reverse  tins  judgment,  the  defendants  have  appealed  to 
this  court,  and  several  points  are  made,  which  we  will  notice. 

It  appears  the  injured  party  was  a  child  about  four  years  of 
age,  living  with  his  parents,  hi  close  proximity  to  the  defendants' 
railway  track.  On  the  day  of  the  accident,  he  was  left,  by 
his  mother,  who  had  occasion  to  visit  a  neighbor,  in  charge 
of  his  sister,  a  girl  fourteen  years  of  age,  and  while  she  was 
engaged  in  some  necessary  duty  in  the  house,  the  boy,  without 
her  knowledge,  left  the  house,  and  soon  after  was  found,  to  all 
appearance,  dead,  near  the  track,  and  was  taken  up  and  brought 
to  his  house,  one  of  his  feet  crushed,  and  otherwise  wounded. 
It  appears,  a  private  cart  road  crossed  the  track  near  the 
dwelling  of  the  boy's  parents,  which  was  used,  without  ques- 
tion, by  every  one  who  had  occasion  to  use  it.  It  was  on  this 
road  the  accident  occurred,  and  was  occasioned  by  an  express 
train  running,  with  great  velocity,  into  a  push  car  in  advance 
of  it,  going  in  the  same  direction  of  the  train,  and  such  was  the 
force  of  the  collision  that  the  push  car  was  shattered  to  pieces,  a 
fragment  of  which  struck  the  boy,  who  was  on  this  private 
road,  and  some  considerable  distance  from  the  place  of  collision. 

The  first  point  made  by  appellants  is,  that  the  child  was  a 
trespasser  on  appellants'  right  of  way,  and  his  parents,  in 
suffering  him  to  be  there,  were  guilty  of  such  a  degree  of  neg- 
ligence as  to  furnish  a  complete  defense  to  the  company  for  an 
injury  which  would  not  have  occurred  but  for  this  wrongful 
intrusion,  unless  the  company  shall  be  shown  to  be  guilty  of 
negligence  so  gross  as  to  imply  a  willingness  to  inflict  the 
injury. 

The  place  where  the  accident  occurred  was,  in  fact,  on  appel- 
lants' right  of  way,  though  not  upon  the  track.  The  boy  was 
struck  while  on  a  road  used  by  the  public,  which  crossed  the 
track,  and  where  he,  in  common  with  the  rest  of  the  public, 
had  a  right  to  be,  until  the  company  should  forbid,  or  prevent, 
so  much  of  its  right  of  way  from  use  by  the  public. 
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The  next  point  made  by  appellants  is,  that  the  parents  of 
this  child  were  guilty  of  great  negligence  in  leaving  him  with 
his  young  sister.  We  can  not  perceive,  admitting  it  is  a  duty 
of  the  most  imperious  obligation  resting  upon  parents,  to  use 
vigilance  in  the  care  of  their  offspring  of  tender  years,  that 
the  parents  of  this  child  were  wanting  in  this  requirement. 
A  mother  can  not  be  always,  at  all  hours,  with  her  child,  nor 
is  there  any  necessity  she  should  be,  nor  is  it  practicable. 
She  must  perform  her  accustomed  avocations,  and  in  one 
moment  a  child  of  four  years  of  age  may  escape  from  her 
notice  ;  it  can  not  be  otherwise.  The  parents  of  this  boy,  the 
evidence  shows,  were  in  a  very  humble  walk  of  life,  who  had, 
the  mother  especially,  something  more  important  to  do  than  to 
watch  her  child,  lest  he  came  to  harm.  She  had  to  contribute 
her  labor  to  feed  and  clothe  him,  and  it  is  unreasonable  to 
demand  she  should  have  no  other  employment  than  to  guard 
her  child  from  danger.  Leaving  the  child  with  his  sister,  a 
girl  of  fourteen  years  of  age,  and  who  appears,  from  her  testi- 
mony, to  be  intelligent  and  affectionate,  was  not  negligence. 
It  was  unavoidable,  and  she  was  trustworthy,  and  competent 
to  take  the  charge  of  the  child.  What  would  be  the  public 
judgment  of  a  rule  of  law  which  should  forbid  a  mother  to 
leave  a  child,  four  years  of  age,  with  his  sister  of  fourteen, 
while  the  mother  was  providing  for  their  sustenance,  or  enjoy- 
ing herself  by  a  short  visit  to  a  neighbor?  Such  a  rule  would 
not  receive  the  sanction  of  any  court,  and  is  not  to  be  found 
in  any  adjudged  case,  or  in  any  legislative  enactment,  and  has 
no  reason  in  its  favor.  There  was  no  negligence  of  the 
mother,  and  the  child  was  in  a  place  where  he  had  a  right  to 
be,  and  at  a  safe  distance  from  the  railroad  track. 

The  remaining  point  is,  there  was  no  negligence  on  the  part 
of  those  having  the  train  in  charge. 

On  this  point,  the  evidence  establishes  negligence  in  two 
particulars;    first,  in  loaning   the   push   car   to   be  used  by 
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strangers,  and  second,  in  not  stopping  the  train  in  time  to  avoid 
the  collision. 

The  loan  of  the  push  car,  by  the  company's  agent,  to  per- 
sons not  accustomed  to  its  use,  was  a  species  of  carelessness, 
nay,  recklessness,  with  which  we  did  not  suppose  a  faithful 
and  competent  agent  could  be  chargeable.     When  the  agent 
loaned  it,  he  knew  it  was  in  violation  of  his  instructions,  the 
result  of  which  might  be  great  pecuniary  loss  to  his  employers. 
His  wrong  act  was,  in  part,  the  cause  of  this  disaster,  and  life- 
long injury.     But  above  and  beyond  this,  the  conduct  of  the 
engine  driver,  in  charge  of  the  express  train,  admits  of  no 
justification  or  palliation.     It  is  impossible  to  believe  he  did 
not  see  the  signals  excited  persons  were  making,  warning  the 
driver  of  danger,  and  it  is  beyond  all  controversy,  he  could, 
if  he  had  been  ordinarily  careful,  have  stopped  the  train  in 
time  to  avoid  collision  with  the  push  car,  which  was  in  plain 
sight  for  more  than  a  mile.     The  fact  that  he  supposed  the 
push  car  was  under  the  conduct  of  section  men,  who  would 
take  it  off  the  track  on  the  approach  of  a  train,  is  no  justifica- 
tion for  his  recklessness  in  crushing  it  to  pieces.     He  should 
have  known  the  car  was  not  under  the  control  of    railroad 
employees,  by  the  fact  they  did  not  attempt  to  remove  it  from 
the  track  on  the  signal  being  given.     Not  attempting  it,  the 
driver  should  at  once  have  slackened  speed,  and  broke  up  the 
train.     This  he  could  easily  have  done,  and  it  was  negligence 
of  the  grossest  kind  in  omitting  it,  and,  for  the  consequences, 
the  company  must  be  responsible.     A  railroad  company  has 
no  right  to  keep  in  its  service  such  a  reckless  man. 

It  is  also  made  a  point  by  appellants,  that  the  court  erred  in 
refusing  to  give  instructions  moved  by  them,  numbered  two, 
three,  four  and  eleven. 

The  substance  of  number  eleven  was  contained  in  the  eighth 
instruction  given  for  appellants,  and  the  other  instructions 
above  specified  were  properly  refused.     Instruction  numbered 

two,  leaves  out  of  view  negligence  of  their  employees  in  running 
29— 48th  III. 
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the  train,  even  if  the  child  was  a  trespasser  on  the  right  of 

way,  the  driver  had  no  right  to  run  over  him  and  crush  him. 

Instruction  three  is  liable  to  the  same  criticism,  and  so  is 

number  four. 

Perceiving  no  error  in  the  record,  the  judgment  must  be 

affirmed. 

Judgment  affirmed. 


George  W.  Simons 

v. 
William  A.  Butters. 

1.  Statute  of  limitations — acceptor  of  a  bill  of  exchange — construction  of  limi- 
tation act  of  Nov.  5,  1849.  Under  the  limitation  act  of  Nov.  5,  1849,  an  action 
against  the  acceptor  of  a  bill  of  exchange,  is  barred  after  five  years  after  such 
cause  of  action  accrued. 

Appeal  from  the  Superior  Court  of  Chicago ;  the  Hon. 
Joseph  E.  Gary,  Chief  Justice,  presiding. 

This  was  'an  action  of  assumpsit,  brought  by  Butters,  in  the 
Superior  Court  of  Chicago,  Feb.  5th,  1868,  against  Simons, 
to  recover  upon  two  acceptances,  bearing  date  respectively 
July  20th  and  23d,  1855.  Such  proceedings  were  had  that 
a  judgment  was  rendered  for  the  plaintiff,  from  which  the 
defendant  appealed. 

Messrs.  Hutchinson  &  Luff,  for  the  appellant. 

Mr.  W.  T.  Burgess,  for  the  appellee. 
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Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court: 

The  only  question  presented  by  this  record  is,  whether,  in 
an  action  against  the  acceptor  of  a  bill  of  exchange,  the  limi- 
tation under  the  act  of  March  5,  1849,  is  five  years  or  sixteen. 

The  first  section  provides  that,  "all  actions  founded  upon 
any  promissory  note,  simple  contract  in  writing,  *  *  ■  *  or 
other  evidence  of  indebtedness  in  writing,  &c,  shall  be  com- 
menced within  sixteen  years,  &c." 

The  second  section  of  the  same  act,  provides,  among  other 
things,  that  "  all  actions  founded  upon  bills  of  exchange, 
orders,  or  upon  promises  not  in  writing,  &c,  shall  be  com- 
menced within  five  years,  &c." 

It  is  urged  by  the  appellant,  that  inasmuch  as  the  acceptor 
of  a  bill  of  exchange  stands  in  the  same  position  as  the  maker 
of  a  promissory  note,  an  action  against  him  should  be  consi- 
dered as  governed  by  the  first  section,  rather  than  by  the 
second.  It  may  be  quite  true  that  no  very  good  reason  can 
be  given  for  a  discrimination  between  the  two  cases,  but  we 
can  only  say,  thus  the  law  is  written.  That  provides  that  all 
actions  founded  on  bills  of  exchange,  shall  be  commenced 
within  five  years.  This  is,  in  every  sense,  an  action  founded 
on  a  bill  of  exchange.  No  ingenuity  of  reasoning  can  make 
it  otherwise.  It  is  within  the  terms  of  the  statute,  and  must 
be  governed  by  it. 

Judgment  affirmed. 
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Margaret  Fitzgerald 

v. 

John  Forristal  et  al.,  Executors. 


1 .  Voluntary  conveyances — binding  between  the  parties.  A  deed  or  mortgage, 
voluntarily  executed  and  delivered,  is  binding  at  the  common  law,  and  cannot  be 
relieved  against,  as  between  parties  thereto,  simply  because  it  is  voluntary. 

2.  Foreclosure  by  scire  facias — of  defences  thereto.  In  a  proceeding  by  scire 
facias,  to  foreclose  a  mortgage,  a  want  of  consideration  cannot  be  shown. 

3.  Fraudulent  conveyances — who  are  bound  thereby.  When  a  note  is  executed 
without  a  consideration,  and  a  mortgage  to  secure  the  same,  with  intent  to 
defraud  another,  it  was  held,  that  under  the  statute  of  frauds,  as  between  the 
mortgagor  and  mortgagee,  the  mortgage  is  binding,  and  is  void  only  as  to  the 
party  intended  to  be  hindered,  delayed,  or  defrauded.  To  obtain  relief  upon  the 
ground  of  fraud,  the  party  seeking  the  relief  must  be  free  from  any  participation 
in  the  fraud. 

Appeal  from  the  Circuit  Court  of  La  Salle  county ;  the 
Hon.  Madison  E.  Hollister,  Judge,  presiding. 

The  facts  in  this  case  are  fully  presented  in  the  opinion. 

Mr.  D.  L.  Hough,  and  Mr.  Geo.  S.  Eldridge,  for  the 
appellant. 

Messrs.  Bull  &  Follett,  for  the  appellees. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court ; 

It  appears  that  appellees,  as  executors  of  the  last  will  and 
testament  of  Matthew  O'Farrell,  instituted  proceedings  to  fore- 
close a  mortgage  executed  by  appellant  to  testator  in  his  life- 
time, by  scire  facias,  in  the  Circuit  Court  of  Bureau  County, 
in  which  the  land  in  controversy  is  situated,  and  appellant 
filed  this  bill  to  enjoin  the  foreclosure  of  the  mortgage  by  that 
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proceeding.  The  bill  alleges  -that  the  mother  of  appellant, 
while  she  was  an  infant,  furnished  money  to  O'Farrell,  with 
which  to  enter  this  land  for  her  benefit.  That  he  entered  a 
quarter  section,  and  subsequently  conveyed-  this  half  to  appel- 
lant, for  the  purpose  of  carrying  out  the  arrangement.  That 
she  afterwards  was  married,  and  she  and  her  husband  went  on 
the  land,  and  improved  it,  and  that  she  has  had  possession  of 
the  same,  by  residence  thereon  or  through  tenants,  ever  since. 
That  in  1860,  appellant  obtained  a  divorce  from  her  husband, 
and  that  she  and  her  children  again  returned  to  the  land,  and 
has  resided  thereon  ever  since  with  them. 

That  Jeremiah  Hartney,  her  step-father,  set  up  a  claim  to 
the  land,  on  the  ground  that  her  mother,  who  was  at  that 
time  his  wife,  furnished  the  money  with  which  it  was  entered ; 
that  he  was  threatening  to  dispossess  her  of  the  premises,  and 
fearing  that  he  would  do  so,  she  executed  the  note  and  mort- 
gage for  the  purpose  of  defeating  his  claim ;  and  that  the 
note  and  mortgage  were  executed  without  any  consideration, 
or  for  any  other  purpose  ;  and  prays,  as  the  defense  cannot  be 
made  at  law,  that  the  proceedings  by  scire  facias  be  enjoined. 

Appellees  answer  the  bill,  and  admit  a  portion  of  its  allega- 
tions, and  say  they  are  uninformed  as  to  others,  and  deny  that 
she  has  any  defense  to  the  note  or  mortgage,  but  insist  that  it 
was  bonafide,  and  that  it  is  justly  due  and  owing  to  them  as 
executors  of  O'Farrell.  They  filed  an  amended  answer,  in 
which  they  insist  the  premises  are  of  the  value  of  $1,000,  and 
that  they  are  capable  of  being  divided,  so  as  to  set  off  the 
house  and  other  buildings,  and  a  portion  of  the  land  worth 
$1,000,  as  a  homestead.  And  they  insist  that  if  the  allega- 
tions of  the  bill  were  true,  the  mortgage  was  voluntarily 
entered  into  for  the  purpose  of  defrauding  Hartney  out  of  any 
real  or  supposed  claim  ;  that  appellant  cannot  take  advantage 
of  such  want  of  consideration  and  claim  the  right  to  insist 
upon  that  fact  on  the  trial. 
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A  hearing  was  had  on  bill,  answers,  replications  and  proofs, 
when  the  relief  prayed  was  denied,  and  a  decree  rendered 
dismissing  complainant's  bill.  To  reverse  which,  this  record  is 
brought  to  this  court  on  appeal,  and  errors  are  assigned. 

It  is  urged  in  affirmance  of  the  decree  that,  admitting  the 
allegations  of  the  bill  to  be  fully  sustained  by  the  proof, 
the  case  falls  within  and  is  controlled  by  the  second  section  of 
the  statute  of  frauds  and  perjuries,  R.  S.  258.  That  section 
declares,  that  "  every  gift,  grant,  or  conveyance  of  lands,  tene- 
ments, hereditaments,  goods  or  chattels,  or  of  any  rent,  com- 
mon or  profit  of  the  same,  by  writing  or  otherwise  ;  and  every 
bond,  suit,  judgment,  or  execution,  had  and  made,  or  contrived 
of  malice,  fraud,  covin,  collusion  or  guile,  to  the  intent  or  pur- 
pose to  delay,  hinder  or  defraud  creditors  of  their  just  and 
lawful  actions,  suits,  debts,  accounts,  damages,  penalties  or 
forfeitures,  or  to  defraud  or  deceive  those  who  shall  purchase 
the  same  lands,  tenements  or  hereditaments,  or  any  rent,  pro- 
fit or  commodity  out  of  them,  shall  be  from  thenceforth  deemed 
and  taken  only  as  against  the  person  or  persons,  his,  her  or 
~Ueir  heirs,  successors,  executors,  administrators  or  assigns, 
every  of  them,  whose  debts,  suits,  demands,  estates  and  interests 
by  such  guileful  and  covinous  devices  and  practices  as  aforesaid, 
shall  or  might  be  in  any  wise  disturbed,  hindered,  delayed  or 
defrauded,  to  be  clearly  and  utterly  void  ;  any  pretense,  color, 
feigned  consideration,  expressing  of  use,  or  any  other  matter 
or  thing  to  the  contrary  notwithstanding.''' 

In  this  case,  the  defense  is,  that  it  was  the  avowed  purpose 
of  the  parties  to  hinder,  delay,  or  defeat  Hartney's  suit  for 
this  land,  in  making  this  mortgage.  If  it  were  conceded  that 
appellant  has  proved  her  bill  to  be  true  in  every  particular,  she 
has  only  established  that  she  did  an  act  which  the  statute  has 
prohibited  her  from  doing.  And  the  statute  has  said  that  it 
shall  only  be  void  as  to  the  person  intended  to  be  hindered, 
delayed  or  defrauded.  It,  by  the  strongest  and  most  unmis- 
takable implication,  says  that  it  shall  be  binding  between  the 
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parties  to  the  deed.  And  at  the  common  law,  a  defense  of  a 
mere  want  or  failure  of  consideration,  could  not  be  made,  so 
far  as  we  have  been  able  to  find,  in  equity.  The  seal  of  the 
party,  attached  to  such  an  instrument,  imports  a  consideration, 
and  independent  of  the  statute  regulating  negotiable  instru- 
ments, this  defense  could  not  be  made  at  law.  ISTor  would 
equity  permit  the  party  to  show  a  want  or  failure  of  considera- 
tion. Fraud  in  obtaining  it  could  be  shown,  but  in  such  case 
the  party  executing  the  instrument  must  be  free  from  partici- 
pation in  its  perpetration.  In  such  a  case,  the  complainant  was 
required  to  come  into  court  with  clean  hands  before  relief 
could  be  afforded. 

In  this  case,  appellant  voluntarily  entered  into  this  note  and 
mortgage,  for  the  wrongful  purpose  of  defeating  her  step-fa- 
ther's claim.  If  unjust,  she  should  have  defended  at  law,  and 
not  by  a  fraudulent  deed  or  incumbrance,  prevent  him  from 
asserting  his  rights.  If  his  claim  was  well  founded,  it  was  a 
fraud  upon  his  rights,  and  if  unjust,  that  could  have  been 
shown  when  he  attempted  to  enforce  his  claim.  Having  exe- 
cuted a  mortgage  which  became  a  matter  of  record,  upon 
which  a  scire  facias  could  be  brought,  she  estopped  herself 
from  showing  the  consideration  upon  which  it  was  based,  in 
the  proceeding  in  that  mode  for  its  foreclosure.  In  such  a  pro- 
ceeding, she  could  only  show  matter  in  satisfaction  or  discharge 
of  the  debt.  Of  that  character  is  payment,  release  or  other 
matter  which  satisfied  and  discharged  the  debt  evidenced  by 
record.  And  as  a  voluntary  deed  was,  when  executed  and 
delivered,  by  the  common  law  binding  and  could  not  be  relieved 
against,  simply  because  it  was  voluntary,  and  as  a  mortgage 
thus  executed  and  recorded  was  equally  binding,  no  defense 
is  permitted  involving  a  want  of  consideration  to  a  scire  facias 
for  its  foreclosure. 

If  the  purpose  in  executing  the  mortgage  was  such  as  it  is 
claimed  it  was,  we  are  at  a  loss  to  comprehend  how  persons  of 
the  most  ordinary  intelligence  would  not  understand  that  such 
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an  instrument  could  not  produce  that  result.  It  was  not 
mortgaged  for  near  its  value  at  the  time  it  was  given.  And 
if  the  evidence  can  be  credited,  both  appellant  and  O'Farrell 
stated  to  several  persons,  and  he  to  the  wife  and  son  of  Hart- 
ney,  that  the  only  purpose  of  its  execution  was  to  prevent 
Hartney  from  asserting  his  claim  to  the  land.  It  is  hardly 
credible  that  any  person  at  all  capable  of  taking  care  of  them- 
selves, would  not  have  known  that  upon  the  proof  of  such 
admissions  he  could  avoid  the  deed.  Again,  it  is  a  singular 
fact  that  O  'Farrell  was  present  when  the  three  hundred  dollars 
was  paid  on  the  Cokely  debt  due  from  Hartney,  for  which  a 
mortgage  was  given,  and  that  he  afterwards  paid  Mrs. 
Cokely  sixty  dollars.  And  appellant  seems  to  have 
given  O'Farrell  notes  which  he  held  at  the  time  of  his  death, 
amounting  to  one  hundred  dollars.  If  O'Farrell  advanced 
for  appellant  this  $360,  to  release  her  land  from  that  mortgage, 
that  makes  the  sum  specified  in  this  mortgage.  That  she 
should  have  become  liable  to  O'Farrell  for  the  money  to 
release  her  from  that  mortgage,  is  perhaps  no  more  strange 
than  that  appellant's  husband  would,  in  addition  to  the  rent  of 
the  farm,  agree  to  pay  her  mother  one  hundred  dollars  a  year 
for  taking  care  of  appellant  and  her  two  children,  and  she 
working  in  the  family  during  that  time. 

It  is  true,  that  such  an  arrangement  may  have  been  made, 
but  it  does  not  seem  probable.  While  on  the  other  hand, 
O'Farrell  seems  to  have  befriended  the  family  by  the  loan  of 
money  and  otherwise ;  and  it  would  seem  to  be  reasonable 
that  when  Cokely  died,  and  the  debt  to  him  had  to  be  collected, 
and  if  the  family  did  not  have  the  money  that  they  should 
look  to  O'Farrell  for  a  loan  of  the  necessary  amount,  and 
equally  reasonable  to  suppose  that  he  would  demand  security 
for  the  advance  he  should  make,  and  that  appellant  having  the 
title  to  the  premises,  should  execute  the  mortgage.  But  since 
O'Farrell's  death,  it  would  not  be  expected  that  evidence  would 
be    found  by  which   to    show    precisely,    or   even    beyond 
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presumption,  the  true  consideration  of  the  note  and  mortgage, 
but  when  we  see  these  occurrences  all  happening  so  near 
together,  it  creates  a  strong  presumption  that  the  consideration 
was  money  to  pay  the  Cokely  mortgage  and  the  two  notes  for 
a  hundred  dollars,  given  by  appellant  to  O  'Farrell. 

The  character  of  appellant's  evidence  is  not  of  that  consist- 
ent and  reasonable  nature  which  is  calculated  to  impress  con- 
viction of  its  truth.  It  is  not  coherent,  natural  in  its  parts ; 
and  from  a  careful  perusal  of  all  the  evidence  in  the  record, 
we  fail  to  be  satisfied  that  it  overcomes  the  strong  presump- 
tion of  a  sufficient  consideration  which  the  mortgage  and  note 
create.  It  is  not  sufficient  to  overcome  that  presumption, 
even  if  admissible  for  the  purpose  of  establishing  the  defense 
sought  to  be  interposed  by  appellant  by  her  bill  for  an  injunc- 
tion to  stay  the  proceedings  at  law. 

The  decree  of  the  court  below  must  be  affirmed. 

Decree  affirmed. 


City  of  Ottawa 

v. 

The  People  of  the  State  of  Illinois  ex  rel. 

John  D.  Caton  et  dl. 

1.  Constitutional  law—  of  the  title  of  a  private  act.  The  subject  of  the  act 
of  *7th  of  March,  1867,  entitled  "An  Act  to  authorize  the  Town  of  Ottawa,  in 
LaSalle  County,  to  erect  two  bridges  across  the  Illinois  &  Michigan  Canal,"  is 
sufficiently  expressed  in  such  title.  The  adjuncts  of  that  subject  are  not  required 
to  be  expressed,  or  the  modus  operandi. 

2.  Mandamus — to  compel  the  performance  of  a  certain  duty  in  a  particular  case. 
And  in  such  case,  when  the  act  in  question  provided,  that  when  constructed,  the 
bridges  should  be  maintained,  repaired,  (and  if  pivot  bridges  shall  be  built,) 

30— 48th  III. 
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opened  for  the  passage  of  boats,  by  the  corporation ;  Held,  that  by  this  language 
an  imperative  duty  was  imposed  upon  the  city,  to  maintain  and  keep  in  repair, 
and  open  and  close  these  bridges  (pivot  ones  having  been  built,)  for  the  passage  of 
boats  and  travelers  by  land,  to  compel  the  performance  of  which  duty,  mandamus 
would  lie. 

3.  Same — when  performance  of  duty  imposed  is  discretionary.  Where  the  law 
imposing  a  duty  upon  a  municipal  corporation,  makes  the  performance  thereof 
discretionary  with  its  authorities,  a  writ  of  mandamus  to  compel  such  perform- 
ance, will  not  lie ;  but  if  there  is  no  discretion  to  act,  it  is  otherwise. 

4.  Former  decisions.  The  cases  of  The  People  v.  Forquer,  Breese,  104; 
School  Inspectors  of  Peoria  v.  Grove,  20  111.  526;  The  People  v.  HllUard,  29  ib. 
413,  and  The  People  v.  Gilmer,  5  Gilm.  242,  cited  as  conclusive  of  this  doctrine. 

5.  Mandamus — in  ibhat  cases  writ  will  lie.  Where  the  statute  prescribes  no 
remedy  for  the  refusal  to  perform  a  duty  made  imperative  thereby,  or  in  case  of 
doubt,  whether  there  be  another  effectual  remedy,  the  writ  will  be  allowed. 

6.  Same — who  may  be  the  relator.  The  question  as  to  who  shall  be  the  relator 
in  an  application  for  a  mandamus,  depends  on  the  object  to  be  attained  by  the 
writ.  Where  the  remedy  is  resorted  to  for  the  purpose  of  enforcing  a  private 
right,  the  person  interested  in  having  the  right  enforced,  must  be  the  relator. 
The  relator  is  considered  as  the  real  party,  and  his  right  to  the  relief  demanded 
must  clearly  appear.  But  when  the  object  is  the  enforcement  of  a  public  right, 
the  people  are  regarded  as  the  real  party,  and  the  relator  need  not  show  that  he 
has  any  legal  interest  in  the  result.  It  is  enough  that  he  is  interested  as  a  citi- 
zen, in  having  the  laws  executed,  and  the  right  in  question  enforced. 

7.  Former  decision. — The  case  of  County  of  Pike  v.  The  State,  11  111.  202 
cited  as  an  authority  in  point. 

Appeal  from  the  Circuit  Court  of  LaSalle  County ;  the 
Hon.  Edwin  S.  Leland,  Judge,  presiding. 

This  was  a  proceeding  by  mandamus  instituted  in  the  court 
below,  to  compel  the  City  of  Ottawa,  to  maintain,  repair,  and 
open  and  close  certain  bridges  named  in  the  alternative  writ, 
under  an  act  of  the  general  assembly,  of  March,  1867.  The 
further  facts  in  the  case  fully  appear  in  the  opinion. 

Messrs.  Kice  &  Avery,  for  the  appellant 
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Mr.  J.  D.  Caton,  and  Mr.  Geo.  C.  Campbell,  for  the 
appellees. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court: 

On  the  seventh  of  March,  1867,  the  general  assembly  of 
this  State,  passed  the  following  act,  which  was  approved  on 
that  day : 

"AN  ACT 

TO  AUTHORIZE  THE    TOWN   OF    OTTAWA,    IN    LA  SALLE    COUNTY,    TO 
ERECT  TWO  BRIDGES  ACROSS    THE  ILLINOIS  &  MICHIGAN  CANAL. 

"Sec.  1.  Be  it  enacted  by  the  people  of  the  State  of  Illinois, 
represented  in  the  General  Assembly  : 

"That  Joseph  O.  Glover,  Lorenzo  Leland,  and  Albanns  E. 
Grow,  of  said  town  of  Ottawa,  be  and  they  are  hereby 
appointed  Commissioners  to  erect  two  bridges  across  the  Illi- 
nois and  Michigan  Canal,  with  the  necessary  embankments 
and  approaches  thereto,  in  the  City  of  Ottawa — one  of  said 
bridges  to  be  located  on  some  street  east  of  LaSalle  street,  and 
the  other  on  some  street  west  of  the  side-cut ;  and  to  cause  the 
amount  of  money  necessary  therefor  to  be  raised  by  taxation,  as 
hereinafter  mentioned.  Said  bridges,  when  constructed,  shall 
be  maintained,  repaired,  and  (if  pivot  bridges  shall  be  built,) 
opened  for  the  passage  of  boats,  by  the  City^of  Ottawa  :  Pro 
vided,  said  bridges  shall  not  be  built  until  plans  of  the  same 
shall  be  submitted  to  the  Board  of  Trustees  of  the  Illinois  & 
Michigan  Canal  (or  their  successors)  and  be  approved  by 
them. 

"  Sec.  2.  It  shall  be  the  duty  of  said  Commissioners  to  cause 
both  of  said  bridges,  with  the  necessary  embankments  and 
approaches  thereto,  to  be  constructed  and  paid  for  by  taxation, 
as  follows  :  After  having  determined  upon  the  plans  thereof, 
and  ascertained  the  cost,  said  Commissioners  shall  make 
report  to  the  Board  of  Supervisors  of  LaSalle  county,  of  the 
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sum  of  money  necessary  for  the  construction  thereof,  and 
thereupon  it  shall  be  the  duty  of  said  Board  of  Supervisors  to 
cause  the  sums  of  money  so  reported  to  be  levied  and  collected 
in  the  next  ensuing  year,  in  the  same  manner  that  other  town 
taxes  of  the  said  town  of  Ottawa,  are  now  levied  and  collected 
by  law ;  and  said  sum  of  money  when  so  collected  shall  be 
paid  to  said  Commissioners,  and  shall  be  a  fund  to  be  used  by 
said  Commissioners  for  the  erection  of  said  bridges  and  the 
embankments  and  approaches  thereto ;  and  in  case  the  said 
bridges,  with  the  embankments  and  approaches  thereto,  should 
cost  more  than  the  sum  of  money  reported,  the  deficiency 
may  be  raised  in  the  same  manner  that  the  original  amount 
was. 

"  Sec.  3.  After  said  bridges  shall  have  been  completed,  said 
Commissioners  shall  make  a  report  to  the  town  clerk  of  said 
town,  of  the  manner  in  which  they  have  discharged  the  duties 
imposed  upon  them  by  this  act. 

"  Sec.  4.  The  Trustees  of  the  Illinois  &  Michigan  Canal, 
are  hereby  authorized  and  requested  to  contribute  such  sums 
towards  the  construction  of  such  bridges  as  may  be  just  and 
equitable. 

"  Sec.  5.  This  act  shall  take  effect  and  be  in  force  from  and 
after  its  passage." 

These  Commissioners  decided  to  erect  one  of  the  bridges 
on  Columbus  street,  east  of  the  side-cut,  and  the  other  on 
"Walnut  street,  west  of  the  side-cut,  both  in  the  City  of  Ottawa. 
The  plan  adopted  was  for  pivot  bridges,  which  was  approved 
by  the  Board  of  Trustees  of  the  Illinois  &  Michigan  Canal. 

The  contract  of  building  was  let  for  the  sum  of  seven  thou- 
sand two  hundred  and  fifty  dollars  for  each  bridge ;  one  of 
them  to  be  completed  by  the  first  day  of  January,  1868,  and 
the  other  on  the  first  day  of  March  following. 

At  the  September  session,  1867,  of  the  Board  of  Supervi- 
sors of  LaSalle  county,  the  Commissioners  reported  to  them, 
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that  it  would  be  necessary  to  raise  the  sum  of  twelve  thou- 
sand dollars  for  the  construction  of  the  bridges,  which  they 
caused  to  be  levied  and  collected,  which  was  paid  over  to  the 
Commissioners. 

On  the  thirty-first  day  of  March,  1868,  the  Commissioners 
notified  the  Mayor  and  Common  Council  of  the  City  of  Ottawa, 
of  the  completion  of  the  bridges,  and  of  their  duty  under  the 
first  section  of  the  act. 

The  authorities  of  the  city  did  not  cause  the  bridges  to  be 
|  opened  for  the  passage  of  boats,  but  neglected  and  refused  so 
v  to  do,  and  refused  to  keep  the  bridges  in  repair. 

While  measures  were  in  progress  for  levying  the  tax,  the 
attorney  of  the  City  of  Ottawa  was  instructed  by  the  city 
council  to  take  the  necessary  steps  to  test  its  validity,  and  pre- 
pared a  bill  in  chancery  to  enjoin  its  collection ;  but,  as  we 
infer  from  the  record,  on  its  being  represented  to  them  that 
the  glass  works,  about  to  be  erected,  would  not  be  erected 
unless  the  Walnut  street  bridge  was  built,  which  was  near  the 
proposed  location  of  the  works,  the  city  council  adopted  a  reso- 
lution by  a  large  majority  of  its  members,  declaring  that  the 
prosecution  of  the  suit  would  not  be  for  the  public  interest, 
and  the  city  attorney  was  directed  to  cease  its  prosecution. 

It  would  seem,  that  on  the  faith  of  this  action  of  the  com- 
mon council,  the  glass  works  were  erected  near  the  north 
termination  of  the  Walnut  street  bridge,  at  an  outlay  of  more 
than  sixty  thousand  dollars. 

It  also  appears  that,  on  Columbus  street  the  city  engaged, 
with  others,  in  erecting  a  large  hotel ;  they  embarking  in  that 
enterprise  ten  thousand  dollars,  the  advantages  of  which  are 
alleged  to  be  greatly  lessened  by  the  neglect  of  the  city  to 
take  charge  of  the  bridge  on  that  street,  and  it  is  alleged  that 
the  danger  of  navigating  the  canal  is  greatly  increased  by  this 
neglect,  for  injuries  resulting  to  which,  the  city  would  be 
liable. 
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Parties  interested  in  the  glass  works,  and  as  citizens  and 
property  holders  in  the  City  of  Ottawa,  on  this  continued 
refusal  of  the  city  authorities  to  take  these  bridges  in  their 
charge,  and  to  provide  means  to  open  and  close  them,  applied 
to  the  Circuit  Court  of  LaSalle  county,  at  the  June  term 
thereof,  1868,  for  an  alternative  writ  of  mandamus,  to  compel 
them  to  take  charge  of  these  bridges,  and  keep  them  attended 
and  in  repair,  or  show  cause  why  they  should  not  do  so,  and 
why  a  peremptory  writ  should  not  issue. 

To  this  alternative  writ,  the  city,  by  their  attorney,  demurred 
generally.  The  court  overruled  the  demurrer,  by  which  the 
city  abided,  and  prayed  an  appeal  to  this  court,  and  make 
here  several  points,  the  most  important  of  which  will  be 
noticed. 

The  first  point  made  is,  that  the  act  of  the  legislature  is 
unconstitutional  and  void,  they  having  no  power  to  appoint 
commissioners  to  levy  a  tax  on  the  town  of  Ottawa,  or  to 
authorize  the  Board  of  Supervisors  to  levy  such  a  tax.  2. 
That  the  act  of  the  legislature  embraces  more  than  one  subject, 
and  neither  of  the  subjects  is  embraced  in  the  title.  3.  That 
it  is  discretionary  with  the  city  council  to  take  charge  of  these 
bridges.  4.  That  the  relators  have  an  adequate  legal  remedy 
against  the  city,  if  any  wrong  has  been  committed  by  it, 
against  the  relators.  5.  The  writ  does  not  show  a  sufficient 
legal  interest  in  the  things  sought  to  be  done,  to  entitle  them 
to  the  writ. 

No  argument  or  authorities  are  furnished  in  support  of  the 
first  point,  which  we  much  regret ;  nor  is  any  authority  referred 
to  on  the  other  points. 

The  second  point  is  not  tenable,  lor  the  subject,  that  of 
building  two  bridges  across  the  canal  at  Ottawa,  is  expressed 
in  the  title.  The  adjuncts  to  that  subject  are  not  required  to  be 
expressed,  or  the  modus  operandi. 

Whether  it  is  discretionary  or  not  with  the  city  council  to 
take  charge  of  these  bridges,  which  is  the  third  point  made 
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by  appellants,  must  be  determined  by  reference  to  the  act 
itself.  Bj  the  first  section  of  the  act  in  question,  it  is 
provided,  that  these  bridges,  when  constructed,  shall  be  main- 
tained, repaired,  (and  if  pivot  bridges  shall.be  built),  opened 
for  the  passage  of  boats  by  the  city  of  Ottawa.  Private  Laws 
of  1867,  page  182. 

Here  the  duty  is  distinctly  imposed  upon  the  city,  to  main- 
tain and  keep  in  repair  these  bridges,  and  open  them  for  the 
passage  of  boats,  and  it  would  follow,  as  a  legitimate  conse- 
quence, that  they  were  to  close  them  for  the  passage  of 
travelers  by  land.  They  have  no  discretion  about  it,  but  the 
duty  is  imperative. 

Eight  here  arises  the  important  question  in  the  case ;  does 
mandamus  lie  to  compel  the  city  to  perform  this  duty  ? 

This  is  an  important  question,  and  on  which  we  have 
been  furnished  with  no  authority  on  either  side. 

In  the  case  of  The  People  v.  Forquer,  Breese  104,  Esp. 
Nisi  Prius  665,  was  referred  to  with  approbation,  in  which  it 
was  said  the  court  would  not  grant  a  mandaimis  to  a  person 
to  do  any  act  whatever,  where  it  was  doubtful  whether  he 
has,  by  Law,  a  right  to  do  such  act  or  not,  for  such  would  be 
to  render  the  process  of  the  court  nugatory,  as  if  the  person 
had  no  right,  he  might  so  return  it. 

Again,  the  petition  should  show  that  the  relator  has  no 
other  remedy,  it  being  granted  only  in  extraordinary  cases, 
where,  without  it,  there  would  be  a  failure  of  justice.  School 
Inspectors  of  Peoria  v.  Grove,  20  111.  526.  Yet,  in  the  case  of 
The  People  v.  Hilliard,  29  ib.  413,  it  was  held,  that  it  was  not 
indispensable  the  petition  should  state  that  the  relator  is  with-  ) 
out  any  other  adequate  remedy,  if  that  appears  to  the  court 
to  be  the  fact.  Again,  in  the  case  of  The  People  v.  Gilmer, 
5  Gilm.  212,  it  was  said  that  a  mandamus  can  only  be  issued 
to  compel  a  party  to  act,  when  it  was  his  duty  to  act  without  it. 

From  all  the  authorities,  the  conclusion  is,  that  when  there 
is  a  discretion  to  act,  the  writ  will  not  be  awarded.     In  this 
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case,  the  city  council  have  no  discretion ;  the  duty  is  imposed 
on  them  by  a  special  law,  the  performance  of  which  they 
cannot  shirk. 

It  is  also  a  maxim  of  the  law,  that  this  writ  is  not  grantable 
of  right,  but  by  prerogative ;  and  the  absence  or  want  of  a 
specific  legal  remedy,  gives  the  court  jurisdiction  to  dispense 
it.     This  is  the  fourth  point  made  by  appellants. 

The  writ  is  not  granted  to  give  an  easier  or  more  expedi- 
tious remedy,  but  only  when  there  is  no  other  remedy,  both 
legal  and  specific.  Tapping  on  Mandamus,  69,  70.  Thus,  if 
the  statute  prescribe  a  particular  remedy,  no  other  remedy  can 
be  taken,  and  therefore,  in  such  a  case,  mandamus  will  not 
lie ;  but  if  the  remedy  be  not  equally  efficacious  and  conve- 
nient, the  writ  will  be  granted.  So  if  it  be  doubtful  whether 
there  be  another  effectual  remedy,  or  the  court  does  not  clearly 
see  its  way  to  one,  the  writ  will  be  granted.     Ibid.  71. 

The  act  of  the  legislature  prescribes  no  remedy  for  the 
refusal  of  the  city  to  take  charge  of  the  bridges,  and  that  it  is 
of  the  utmost  importance,  not  only  to  the  relators,  but  to  the 
public  and  to  the  State  at  large,  that  they  should  be  taken 
proper  care  of  and  tended,  is  undeniable ;  and  as  we  do  not 
see  the  way  clear  for  any  other  remedy,  we  must  conclude 
mandamus  is  the  proper  one. 

The  last  point  made  by  appellants  is,  that  the  relators  do 
not  show  sufficient  legal  interest  in  the  things  sought  to  be 
done  to  entitle  them  to  the  writ. 

On  this  head,  we  refer  to  the  case  of  the  County  of  Pike 
v.  The  State,  11  111.  202,  where  it  was  held  that  this  question, 
who  shall  be  the  relator,  depends  on  the  object  to  be  attained 
by  the  writ.  When  the  remedy  is  resorted  to  for  the  purpose 
of  enforcing  a  private  right,  the  person  interested  in  having 
the  right  enforced  must  be  the  relator.  The  relator  is  consid- 
ered the  real  party,  and  his  right  to  the  relief  must  clearly 
appear ;  but  where  the  object  is  the  enforcement  of  a  public 
right,  the  people  are  regarded  as  the  real  party,  and  the  relator 
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need  not  show  he  has  any  legal  interest  in  the  result.  It 
is  enough  that  he  is  interested,  as  a  citizen,  in  having  the 
laws  executed,  and  the  duty  in  question  enforced. 

We  leave  out  of  view  the  allegations  of  breach  of  faith  and 
violated  promises,  promises  or  assurances  made,  to  induce  the 
erection  of  the  glass  works,  and  place  the  case  on  the  broad 
ground  of  duty  imposed,  in  the  performance  of  which,  not 
only  the  relators,  but  the  people,  have  an  abiding  interest. 
There  is  no  adequate  remedy  but  by  this  writ,  and  we  are  of 
opinion  a  peremptory  mandamus  should  issue,  and  accordingly 
affirm  the  judgment  of  the  circuit  court. 

Judgment  affirmed. 


James  Keating 

v. 

Bridget  Keating. 

1.  Divorce — mode  of  decreeing  alimony.  In  cases  of  divorce,  the  better  mode 
of  decreeing  alimony  is,  unless  special  reason  to  the  contrary  exist,  by  an  annual 
allowance,  to  be  held  under  the  control  of  the  court. 

2.  Same — giving  the  fee  in  land.  In  this  case  the  wife  was  given  as  alimony, 
the  fee  in  a  portion  of  the  husband's  real  estate,  and  the  decree  was  sought  to  be 
sustained  on  the  ground  the  property  was  bought  with  her  money,  which  was  not 
the  fact ;  it  was  directed  that  she  have  a  life  estate,  or  an  annuity,  but  not  the  fee. 

Writ  of  Error  to  the  Eecorder's  Court  of  the  city  of 
Chicago ;  the  Hon.  Evart  Yan  Buren,  Judge,  presiding. 

This  was  a  suit  for  a  divorce,  instituted  in  the  court  below, 
by  the  defendant  in  error,  Bridget  Keating,  against  the  plain- 
tiff in  error,  James  Keating.     The  complainant  obtained  a 

decree,  and  the  court  gave  to   her,   as  alimony,  the  fee  of 
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premises  belonging  to  the  defendant,  besides  a  sum  of 
money.  The  extent  and  form  of  the  allowance  of  alimony  is 
objected  to,  and  assigned  as  error  by  the  defendant,  who 
brings  the  case  to  this  court  by  writ  of  error. 

Messrs.  Dent  &  Black  and  Mr.  M.  A.  Rorke,  for  the 
plaintiff  in  error. 

Mr.  ¥m.  T.  Butler,  for  the  defendant  in  error. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

It  is  assigned  as  error  in  this  case,  that  the  court  gave  to 
the  complainant,  as  alimony,  the  fee  of  the  premises  known 
as  205  Third  avenue,  instead  of  a  life  estate,  besides  a  sum  of 
money,  said  premises  constituting  more  than  one-half  of  the 
defendants  property.  The  counsel  for  defendant  in  error 
seek  to  justify  this  on  the  ground  that  these  premises  were 
bought  with  her  money.  The  only  proof  of  this  is  a  recital  in 
the  decree,  that  the  material  allegations  of  the  bill  had  been 
proved,  which  may  have  been  intended,  by  the  court,  to  apply 
to  the  grounds  upon  which  the  divorce  was  claimed,  that  being 
the  main  question  in  issue.  The  evidence  heard  by  the  court, 
and  preserved  in  the  record,  on  a  motion  to  modify  the  decree 
in  regard  to  alimony,  indicates  a  contrary  state  of  facts.  If 
the  property  was  not  bought  with  her  money,  there  was  nothing 
in  the  case  calling  for  a  divestiture  of  the  husband's  fee.  As  we 
baid  in  Von  Glahn  v.  Von  Glahn,  46  111.  134,  unless  there 
are  special  reasons- to  the  contrary,  an  annuaL allowance,  to  be 
held  under  the  control  of  the  court,  is  the  better  mode  of 
decreeing  alimony.  So  much  of  the  decree  as  gives  the  com- 
plainant the  fee  in  said  premises,  is  reversed,  and  the  court 
will  either  give  complainant  a  life  estate  in  the  premises, 
or  an  annuity,  payable  quarterly,  in  money,  and  secured  upon 
the  property. 

Decree  modified. 
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Daniel  Bunker,  Jr.,  et  al. 

v. 
Joseph  H.  Green. 

1.  Pleading. — irregularities  cured  by  trial.  Where  defendants  file  pleas  of 
justification  and  plaintiffs  fail  to  reply  and  the  parties  go  to  trial,  they  thereby 
waive  the  irregularity  and  cannot  assign  the  want  of  replications  as  error  in  this 
court. 

2.  Judgment — nunc  pro  tunc — after  death  of  a  sole  plaintiff.  Where  a  trial 
was  had  in  an  action  of  trespass,  to  personal  property,  the  jury  found  a  verdict 
in  favor  of  the  plaintiff,  when  a  motion  for  a  new  trial  was  entered,  but  not  deci- 
ded for  several  months,  and  in  the  meantime  the  plaintiff  died,  and  the  court 
thereupon  rendered  a  judgment  nunc  pro  tunc,  as  of  the  term  at  which  the  trial 
was  had,  but  of  a  date  eight  days  prior  to  the  finding  of  verdict :  Held,  that 
as  the  action  survived  to  the  legal  representatives  of  the  plaintiff,  under  the 
seventh  section  of  the  act  in  reference  to  abatement,  plaintiff's  death  should 
have  been  suggested  and  the  suit  revived  in  the  name  of  his  representatives, 
and  that  it  was  error  to  render  judgment  of  a  date  prior  to  the  finding  of  the 
verdict,  but  being  immaterial,  a  judgment  would  not  be  reversed  for  that 
reason. 

3.  Evidence — when  admissible.  The  declaration  of  the  vendor  of  chattels  in 
reference  to  the  character  of  the  sale,  made  after  the  execution  of  a  bill  of  sale, 
and  the  delivery  of  the  key  of  the  store,  in  which  the  goods  were  situated,  are 
not  admissible  to  disparage  the  title  of  the  purchaser.  The  declarations  of  the 
vendor  made  before  and  at  the  time  of  the  sale,  are  admissible  to  shoAv  the 
character  of  the  transaction,  but  not  those  made  afterwards. 

4.  Same — bill  of  sale — revenue  stamp.  Where  it  appeared  that  the  revenue 
stamp  attached  to  a  bill  of  sale  was  less  than  that  designated  by  the  revenue 
law :  Held,  that  it  was  nevertheless  admissible.  In  the  cases  of  Latham  v. 
Smith,  45  111.  29,  and  Craig  v.  Dimmock,  4*7  111.  308,  it  was  held  that  the  General 
Government  had  power  to  prevent  all  unstamped  instruments  from  being  read  in 
evidence  in  the  federal  courts,  but  not  in  the  State  courts  ;  and  the  revenue  law 
only  applied  to  the  federal  courts. 

5.  Verdict — weight  of  evidence.  A  verdict  will  not  be  disturbed  because  the 
evidence  is  conflicting;  but  to  do  so  it  must  be  manifestly  against  the  weight  of 
evidence. 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
Erastus  S.  Williams,  Judge,  presiding. 
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The  facts  in  this  case  are  fully  presented  in  the  opinion. 

Messrs.  Knowlton  &  Jamleson,  for  the  appellants. 

Mr.  E.  W.  Evans,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  trespass  de  honis  asportatis,  brought 
by  appellee  against  appellants,  in  the  Cook  Circuit  Court.  It 
appears  that  B.  F.  Green  and  Thomas  M.  Ackerly,  who  were 
doing  business  under  the  firm  name  of  F.  B.  Green  &  Co., 
sold  their  stock  in  trade  to  Joseph  H.  Green.  They  being 
indebted  to  Daniel  Bunker,  he  sued  out  a  writ  of  attachment, 
and  placed  the  same  in  the  hands  of  the  sheriff,  who  caused 
it  to  be  levied  upon  a  portion  of  the  goods  previously  sold  to 
Joseph  H.  Green,  alleging  that  the  sale  by  Green  &  Ackerly 
was  made  with  intent  to  hinder,  delay  and  defraud  their  credi- 
tors. Joseph  IT.  Green  .thereupon  brought  this  suit  against 
Bunker,  the  Sheriff,  and  his  deputy,  and  George  W.  Rams- 
dell.  Several  pleas  were  filed  presenting  the  general  issue 
and  justification  under  the  writ  of  attachment.  To  one  or 
more  of  the  pleas  of  justification  no  replication  was  filed,  nor 
issue  joined.  A  trial  was  had  upon  these  pleas  before  the 
court  and  a  jury,  resulting  in  a  verdict  in  favor  of  plaintiff 
below  for  $828  damages.  A  motion  for  a  new  trial  was 
entered,  but  overruled  by  the  court,  and  judgment  was  ren- 
dered upon  the  verdict,  and  the  case  is  brought  to  this  court 
by  appeal,  and  a  reversal  asked  on  various  grounds. 

Among  other  grounds,  it  was  urged  that  it  was  error  to 
try  the  cause  without  issue  being  joined  on  the  pleas  of  justi 
fication.  By  failing  to  file  replications  to  these  pleas,  j^laintiff 
was  in  a  default,  and  could  have  been  put  under  a  short  rule 
for  replications,  had  defendants  asked,  and  had  he  failed  to 
comply  with  such  rule,  his  suit  could  have  been  dismissed ;  but 
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defendants  failed  to  ask  it,  and  chose  to  go  to  trial  on  the 
pleas  as  they  then  stood,  and  a  trial  was  had,  in  all  respects, 
as  the  bill  of  exceptions  discloses,  precisely  as  though  issues 
had  been  formed  by  proper  replications.  "We  can  perceive  no 
injury  sustained  by  the  defendants,  nor  have  they  pointed  out 
any  in  their  argument.  Although  irregular,  we  must  hold, 
that,  by  going  to  trial,  defendants  waived  the  objection,  as 
they  fail  to  show  that  it  worked  them  any  injury. 

It  is  again  urged,  that  the  court  below  erred  in  rendering 
judgment  nunc  pro  time,  after  the  death  of  plaintiff.  It  appears 
that  upon  the  coming  in  of  the  verdict,  a  motion  for  a  new 
trial  was  entered,  but  was  not  decided  until  in  the  following 
January,  when  it  was  overruled,  and  judgment  rendered  as  of 
the  previous  October  term,  at  which  the  cause  was  tried. 
In  the  2d  volume  Tidd's  Practice,  846,  1st  Am.  Ed.,  it  is 
said:  uAnd  if  either  party  die  after  a  special  verdict,  and 
pending  the  time  taken  for  argument  or  advising  thereon, 
or  on  a  motion  in  arrest  of  judgment,  or  for  a  new  trial, 
judgment  may  be  entered,  at  common  law,  after  his  death, 
as  of  the  term  in  whicli  the posted  was  returnable,  or  judg- 
ment would  otherwise  have  been  given  nunc  pro  tunc,  that 
the  delay  arising  from  the  act  of  the  court  may  not  turn 
to  the  prejudice  of  the  party."  This  seems  to  be  the  long 
and  well  settled  rule  of  practice  under  the  common  law,  and 
is  not  unreasonable  or  unjust  in  its  application.  A  party 
should  not  be  deprived  of  his  rights  because  the  tribunals  of 
justice  delay  in  its  administration. 

Section  7  of  the  chapter  entitled  iC  Abatement,"  declares 
that  suits  which  survive  shall  not  abate  by  the  death  of  a  sole 
plaintiff,  before  final  judgment.  At  common  law,  actions  of 
to!*t  did  not  survive  to  the  executor,  but  by  the  3  Edwd.  3  ch. 
7,  it  was  enacted  that  actions  of  trespass,  for  injuries  to  per- 
sonal property,  should  survive,  and  executors  might  recover 
damages  for  such  injuries ;  and  this  act  being  prior  in  date  to 
the  fourth  year  of  the  reign  of  James  the  First,  and  being  of 
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a  general  character  and  not  local,  under  our  statute,  adopting 
the  common  law  and  statutes  of  England,  became  the  law  of 
this  State.  Thus,  it  will  be  seen,  that,  to  be  entirely  regular, 
the  representatives  of  Joseph  H.  Green  should  have  become 
parties  plaintiff  before  the  entry  of  the  judgment  on  the  ver- 
dict. The  record  shows  that  the  trial  was  commenced  on  the 
16th  day  of  October,  1867,  and  the  jury  returned  their  verdict 
on  the  18th,  when  a  motion  for  a  new  trial  was  entered,  but 
was  not  decided  until  the  17th  day  of  January,  1868,  when  it 
was  overruled,  and  judgment  rendered  nunc  pro  tunc,  as  of 
the  tenth  of  October,  1867.  Thus  it  appears  that  it  purports 
to  have  been  entered  eight  days  before  the  verdict  was  ren- 
dered. If  such  a  judgment  could  have  become  a  lien  on  the 
real  estate  of  defendants  on  the  day  of  its  entry,  then  it  would 
have  created  that  lien  eight  days  before  plaintiff  would  have 
been  entitled  to  it,  had  there  been  no  delay  in  rendering  the 
judgment ;  but  our  statute  only  creates  a  lien  from  the  last 
day  of  the  term  of  the  court  at  which  it  is  rendered,  and  not 
before.  It  may  have  been  irregular  to  enter  a  judgment 
without  first  reviving  the  suit  in  the  name  of  the  representa- 
tives of  the  deceased  plaintiff,  but  it  is  not  such  an  error  as 
requires  the  reversal  of  the  judgment  of  the  court  below; 
but  whether  or  not  the  judgment  thus  entered  became 
a  superior  lien  upon  any  real  estate  which  defendants 
may  have  sold  whilst  the  motion  for  a  new  trial  was  pending, 
or  should  be  preferred  to  any  judgment  or  other  liens  that 
may  have  attached  during  that  time,  if  there  be  such,  is  not 
a  question  presented  by  the  record,  and  is  not  decided.  Even 
if  such  liens  exist,  we  fail  to  see  that  such  a  question  can, 
in  any  wise,  affect  the  rights  of  appellants. 

It  is  next  insisted  that  the  court  below  erred  in  rejecting 
evidence  of  the  declarations  of  B.  F.  Green,  in  reference  to 
the  character  of  the  sale  to  his  father.  It  appears  that  the 
declarations  offered  to  be  proved,  were  made  after  the  bill 
of  sale  was  executed,  and  the  key  of  the  store  delivered  to 
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the  father.  This  operated  as  a  symbolical  delivery—such  as 
the  goods  were  only  capable  of — and  after  such  a  sale  and 
delivery,  the  vendor  becomes  a  stranger  to  the  title  to  the 
goods ;  and  his  declarations,  from  that  time -forward,  could  no 
more  affect  the  title  of  the  purchaser  than  those  of  any  other 
stranger  to  the  transaction.  Declarations  made  by  the  vendor 
previous  to  and  at  the  time  of  the  sale,  may  be  received  to 
show  the  character  of  the  transaction,  but  not  those  made 
afterwards.  It  therefore  follows  that  the  court  below  com- 
mitted no  error  in  rejecting  this  evidence. 

It  is  also  objected,  that  the  bill  of  exceptions  discloses  the 
fact  that  there  was  not  a  proper  government  stamp  upon  the 
bill  of  sale,  and  that  the  objection  was  raised  on  the  trial 
below.  In  the  cases  of  Latham  v.  Smith,  45  111.  29,  and 
Craig  v.  Dimmock,  47  111.  308,  it  was  held,  that,  while  the 
general  government  had  the  power  to  prevent  all  instruments 
not  stamped  from  being  read  in  evidence  in  the  United  States 
courts,  such  a  power  over  evidence  in  the  State  courts  did 
not  exist,  and  that  the  revenue  act,  prohibiting  unstamped 
instruments  from  being  read  in  evidence,  only  applied  to  the 
federal,  and  not  to  the  State  courts.  It  then  follows  that  this 
bill  of  sale  was  properly  received  in  evidence,  notwithstanding 
it  had  no  revenue  stamp  attached.     In  this  there  was  no  error. 

Objections  were  made  to  the  instructions  which  were  given 
for  appellee,  and  to  the  modifications  of  a  portion  of  those 
given  for  appellants.  After  a  careful  examination  of  these 
instructions,  we  are  unable  to  perceive  that  any  of  them  are 
erroneous,  as  given  by  the  court.  They  seem  to  present  the 
law  applicable  to  the  case  fully  and  fairly  to  the  jury,  and 
were  not  calculated  to  mislead  them  in  their  deliberations 
upon  the  evidence,  and  in  arriving  at  a  verdict. 

It  is  also  urged,  that  the  jury  found  against  the  weight  of 
evidence,  and  that  a  new  trial  should  have  been  granted  for 
that  reason.  After  an  attentive  perusal  of  all  the  testimony, 
we  see  that  it  is  somewhat  conflicting,  but  we  are  not  prepared 
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to  hold  that  the  finding  is  not  sustained  by  the  proof.  It  is 
the  province  of  the  jury  to  weigh  and  consider  the  evidence, 
and  reconcile  it,  so  far  as  that  may  be  done,  and  if  not  able  to 
harmonize  it,  then  to  reject  such  portions  as  they  may  regard 
as  unworthy  of  belief,  and  give  proper  weight  to  the 
remainder,  and  base  their  verdict  upon  it.  We  only  set  aside 
verdicts  where  they  are  clearly  against  the  evidence.  Such 
is  not  the  case  on  the  evidence  in  this  record.  The  judgment 
of  the  court  below  is  affirmed. 

Judgment  affirmed. 


The  United  States  Express  Company 

v. 

James  Haines. 


1.  Evidence  —  unstamped  writings  admissible  in  evidence  in  the  c&itrts  of  this 
State.  The  act  of  Congress,  rendering  invalid  as  evidence  instruments  not 
stamped,  are  applicable  only  when  such  instruments  are  offered  as  evidence  in 
the  courts  of  the  United  States.  The  legislature  of  this  State  is  the  only  legiti- 
mate authority  to  declare  what  shall  be  evidence  in  our  own  courts. 

Writ  of  Error  to  the  Circuit  Court  of  Tazewell  county ; 
the  Hon.  James  Harriott,  Judge,  presiding. 

This  was  an  action  of  replevin,  brought,  in  the  court  below, 
by  the  defendant  in  error,  against  the  plaintiffs  in  error,  for  a 
package  of  money,  alleged  to  contain  eight  hundred  dollars, 
in  United  States  treasury  and  national  bank  notes.  On  the 
trial,  the  court  excluded  the  receipt  given  for  the  money,  as 
evidence  of  a  contract  between  the  parties,  for  the  reason  that 
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it  was  unstamped,  and  this  point  alone  is  considered  by  this 
conrt. 

Messrs.  Beckwith,  Ayer  &  Kales,  for  the  plaintiffs  in  error. 

Mr.  John  B.  Cohrs,  for  the  defendant  in  error. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

We  have  considered  but  one  point  in  this  case,  as  the  deter- 
mination of  it  disposes  of  the  case  for  the  present. 

The  plaintiffs  in  error  claimed  there  was  an  express  contract 
to  forward  the  package  to  Atchison,  only,  and  there  deliver  it 
to  the  Overland  Stage  Line,  and,  having  so  delivered  it,  they 
were  not  responsible  for  any  delay  beyond  that  point. 

The  company,  on  receiving  the  package,  at  Pekin,  in  this 
State,  gave  to  the  defendant  in  error  this  receipt  : 

"  Received  of  James  Haines,  pa.  said  to  contain  cy.  valued 
at  eight  hundred  dollars,  and  marked  Jonathan  Haines,  Aus- 
tin, Nevada,  which  we  undertake  to  forward  to  nearest  point 
of  destination  reached  by  the  company,  only,  the  perils  of 
navigation  excepted ;  and  it  is  hereby  expressly  agreed  that 
said  United  States  Express  Company  are  not  to  be  held  liable 
for  any  loss  or  damage,  except  as  forwarders  only." 

On  the  trial,  the  court  allowed  the  receipt  to  be  read  as  evi- 
dence of  the  delivery  of  the  package,  but  excluded  it  as 
evidence  of  a  contract  between  the  parties,  because  there  was 
no  internal  revenue  stamp  upon  it,  and  instructed  the  jury 
the  receipt  was  not  evidence  of  a  contract,  without  being 
stamped. 

This  court  has  held,  in  two  cases,  Latham  v.  Smith,  45 
111.  29,  and  Craig  v.  Dimock  et  al.,  47  111.  308,  that  the 
acts  of  congress  referred  to,  rendering  invalid  as  evidence 
32— 48th  III. 
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writings  not  stamped,  were  applicable  to  them  only  when 
offered  as  evidence  in  the  courts  of  the  United  States.  That 
the  legislature  of  this  State  was  the  only  legitimate  authority 
to  declare  what  should  be  evidence  in  our  own  courts,  and 
that  for  neglect  or  failure  to  stamp  a  specified  paper,  the 
remedy  of  the  United  States  was  complete,  through  a  prose- 
cution for  the  penalty,  in  the  act  imposed.  To  the  same  effect 
is  Carpenter  v.  Snelling,  97  Mass.  (1  Brown)  452.  Lynch  v. 
Morse,  Ibid,  in  note,  458. 

The  receipt,  therefore,  should  have  gone  to  the  jury  with 
all  its  contents,  the  want  of  a  stamp  being  no  reason  for  its 
exclusion.  The  defendant  was  entitled  to  put  the  entire  paper 
in  evidence,  leaving  it  to  the  jury  as  a  question  whether  the 
plaintiff  assented  to  the  limitation  of  the  defendant's  liability, 
as  therein  expressed.  Adams  Express  Co.  v.  Haines,  42 
111.  89.  The  third  instruction  for  the  plaintiff  was,  there- 
fore, erroneous,  and  for  this  error  the  judgment  must  be 
reversed. 

Judgment  reversed. 


-Gustavus  C.  Pearson 
v. 
Charles  Bradley. 


Sheriff's  sales — publication  of  notice  under  act  of  1857.  The  amendatory 
act  of  1857,  to  chapter  57  of  the  revised  statutes,  was  not  intended  to  require 
notice  of  sale  to  be  published  for  three  full  weeks  from  the  first  publication  to 
the  day  of  sale,  but  simply  to  secure  three  successive  weekly  publications  of 
such  notice. 

Writ  of  Error  to  the  Superior  Court  of  Chicago. 
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Statement  of  the  case.     Opinion  of  the  Court.  « 

This  was  a  bill  in  chancery,  filed  by  the  defendant  in  error, 
Charles  Bradley,  in  the  court  below,  against  the  plaintiff  in 
error,  Gustavus  C.  Pearson,  and  one  McManus,  to  set  aside  a 
sheriff's  sale  of  certain  premises,  of  which,  the  complainant 
claimed  the  ownership,  upon  the  ground  that  the  notice  of  such 
sale  was  not  published  for  three  full  weeks  from  the  first  pub- 
lication to  the  day  of  the  sale,  as  alleged  is  required  by  the 
amendatory  act  of  1857.  The  question,  whether  this  sale  was 
valid,  is  the  only  one  presented  by  the  record. 

Mr.  M.  W.  Fuller,  for  the  plaintiff  in  error. 

Messrs.  Waite  &  Clarke,  for  the  defendant  in  error. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

The  question  in  this  case  is,  whether  a  sheriff's  sale  is  valid 
where  the  advertisement,  in  a  weekly  newspaper,  was  made 
on  the  fourth,  eleventh  and  eighteenth  days  of  the  month,  for 
a  sale  upon  the  twentieth,  an  assignee  of  the  judgment  being 
the  purchaser.  The  statute  of  1857,  Ssates'  Comp.  606,  requires 
that,  in  addition  to  the  posted  notices,  the  sheriff  shall  cause  a 
notice  "  to  be  published  for  three  successive  weeks,  once  in 
each  week,  in  a  newspaper."  In  the  case  at  bar,  three  full 
weeks  did  not  elapse  between  the  date  of  the  first  insertion 
and  the  day  of  sale.  Does  the  statute  require  this,  or  is  it  suf- 
ficient if  there  are  three  different  insertions  in  as  many  weekly 
issues  of  the  paper  before  the  day  of  sale  %  It  is  manifest  that 
the  statute  will  bear  either  construction,  and  the  best  proof  of 
this  is  the  fact  that,  in  the  cases  cited  by  the  counsel  of  the 
respective  parties,  we  find  courts  of  high  respectability  differing 
on  this  question,  in  the  construction  of  similar  statutes.  In  Gar- 
rett v.  Moss,  20  111.  551,  where  language  like  that  of  the  statute 
was  used  in  a  chancery  decree,  and  the  advertisement  was  of  the 
same  character  with  the  present,  it  was  held  sufficient,  the  court 
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remarking,  that  "  while  the  intention  of  the  court  may  have 
been  to  require  three  full  weeks  from  the  first  publication  to 
the  day  of  sale,  it  was  not  required  in  terms  by  the  decree." 
This  decision  was  made  immediately  after  the  passage  of  the 
law  under  consideration,  and  what  the  court  there  said  in 
regard  to  the  requirements  of  a  chancery  decree,  has  probably 
been  often  applied,  since,  to  the  similar  language  of  this  act. 
We  are,  therefore,  disinclined,  where  botl  constructions  are 
open,  to  adopt  that  one  which  may  tend  to  shake  thef  stability 
of  judicial  sales,  held  in  a  manner  which  parties,  under  the 
former  decision  of  this  court,  might  reasonably  suppose  to  be 
legal. 

That  the  statute  may  receive  either  construction  is  clear.  It 
is  to  be  observed  that  it  does  not  require  three  m  weeks'  notice 
to  be  given,  nor  the  notice  to  be  published  "for  the  space  of" 
three  "weeks,  which  is  the  language  employed  in  the  law  to 
which  this  is  an  amendment,  requiring  notices  to  be  posted.  *It 
is  true,  as  urged  by  counsel  for  the  defendant  in  error,  that  the 
word  "  for,"  when  applied  to  time,  ordinarily  means  u  during." 
But  it  is  equally  true  that  the  legislature,  if  it  had  intended 
to  require  merely  an  insertion  in  three  different  weekly  issues 
of  a  newspaper,  prior  to  the  day  of  sale,  would  naturally  have 
used  precisely  the  language  they  did  use,  while,  if  they  had 
intended  the  first  publication  should  be  three  full  weeks  before 
the  sale,  they  would  probably  have  employed  terms  more 
explicit  and  unmistakable.  Another  reason  for  not  constru- 
ing this  law  as  requiring  twenty-one  days'  notice  before  the 
sale  is,  that  the  act  to  which  this  is  an  amendment  only 
requires  twenty  days'  notice,  and  the  evident  object  of  the 
second  act  is,  not  to  increase  the  length  of  the  notice,  but  to 
secure  its  wider  circulation,  and  the  advertisement  is  required 
merely  as  an  additional  notice.  Indeed,  the  law  provides,  if 
more  than  the  usual  rates  are  charged,  the  publication  need 
not  be  made. 
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It  may  be  further  remarked  that,  as  a  matter  of  fact,  the 
same  publicity  is  secured  by  three  different  weekly  insertions, 
although  the  first  is  not,  three  full  weeks  before  the  sale,  if  the 
paper  with  the  last  insertion  is  issued  in  time  for  circulation 
before  the  day  of  sale,  as  was  the  case  in  the  present  instance. 
."Weekly  newspapers;  indeed,  so  far  as  our  observation  extends, 
are  always  issued  as  early  as  the  date  they  bear,  and  some- 
times the  day  before. 

We  can  not  concur  with  the  superior  court  in  holding  this 
sale  invalid. 

Decree  reversed. 


The   Chicago  and  Northwestern  Railway  Company 
Jonathan  Peacock. 

1.  Trespass,?— railroad  company.  Where  a  railroad  conductor  forcibly  expels 
a  passenger  from  the  cars,  between  usual  stopping  places  on  the  road,  because 
he  refuses  to  pay  his  fare :  Held,  That  it  is  unlawful,  and  that  trespass  will  lie 
for  the  injury. 

2.  Same — justification,  ^ckat  is  not.  In  such  a  case,  where  the  passenger 
refuses  to  pay  his  fare,  and  informs  the  conductor  that  he  will  get  off  if  he  will 
stop  the  train,  and  when  it  stops  refuses  to  do  so :  Held,  That  this  does  not 
authorize  the  conductor  to  forcibly  expel  him  at  a  place  other  than  a  regular 
station. 

3.  New  trial  —  excessive  damages.  Where  a  party  sues  a  railroad  company, 
for  putting  him  off  the  cars,  with  force,  at  a  place  not  authorized  by  law,  and  he 
recovers  damages  grossly  in  excess  of  the  injuries  received,  the  verdict  of  the 
jury  should  be  set  aside  by  the. court  trying  the  cause,  and  failing  to  do  so,  the 
judgment  will  be  reversed  that  a  new  trial  may  be  had. 

Appeal  from  the  Circuit  Court  of  "Winnebago  county  ;  the 
Hon.  Benjamin  E.  Sheldon,  Judge,  presiding. 
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The  opinion  states  the  case. 

Mr.  James  M.  Wight,  for  the  appellants. 

Mr.  George  C.  Campbell,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

The  first  question  presented  on  this  record  is,  whether  an 
action  of  trespass  will  lie  against  a  railroad  company,  where 
the  conductor  forcibly  ejects  a  passenger,  between  stations  on 
the  road,  because  he  refused  to  pay  his  fare.  It  is  urged  that 
case  is  the  proper  remedy,  and  that  trespass  will  not  lie.  In 
the  case  of  The  St.  Zotiis,  Alton  <&  Chicago  Railroad  v.  Dalby, 
19  111.  353,  it  was,  after  full  argument,  and  upon  mature  delib- 
eration, determined  that  the  action  of  trespass  would  lie  against 
such  a  company,  for  forcible  injuries  inflicted  by  their 
employees,  while  in  the  discharge  of  their  duties  in. operating 
their  road,  upon  a  passenger.  And  after  reading  appellants' 
argument  in  this  case,  we  see  no  reason  for  dissatisfaction  with 
the  conclusion  there  announced,  nor  do  we  feel  the  least  inclina- 
tion to  modify,  or  abridge  it  in  its  operation.  We  believe  the 
rule  to  be  sound,  and  strictly  in  analogy  to  the  principles  of  the 
common  law,  which  is  the  base  of  our  system  of  jurisprudence. 

It  is  also  urged  that  this  case  is  clearly  distinguishable  from 
that,  inasmuch  as  the  plaintiff' in  that  case  was  at  no  time  in 
the  wrong,  while  in  this  case,  appellee  placed  himself  in  the 
wrong  by  refusing  to  pay  his  fare,  when  called  for  by  the  con- 
ductor. We  are  not  able  to  perceive  that  this  creates  or  forms 
any  well  defined  distinction  in  fact,  and  none  in  principle. 
The  facts  slightly  differ,  but  so  slightly  as  to  form  no  well 
grounded  distinction.  In  that  case,  the  conductor  wrongfully 
used  force  to  eject  a  passenger  from  the  train,  after  he  had 
paid  his  fare,  and  because  he  refused  to  pay  an  extra  charge 
for  failing  to  procure  a  ticket,  which  he  had  applied  for,  but 
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could  not  obtain  of  the  agent,  and  after  the  assault  and 
ill  usage,  he  paid  the  extra  charge,  and  was  permitted  to  remain 
on  the  train. 

The  thirty-fourth  section  of  the  general  law  regulating  our 
railroads,  declares  that  "  if  any  passenger  shall  refuse  to  pay 
his  fare  or  toll,  it  shall  be  lawful  for  the  conductor  of  the 
train,  and  the  servants  of  the  corporation,  to  put  him  out  of 
the  cars  at  any  usual  stopping  place  the  conductor  may  select." 
And  this  provision  has  been  held  to  apply  to  all  railroads  in 
the  State.  This,  then,  renders  it  lawful  to  put  a  passenger 
from  the  cars  at  any  usual  stopping  place,  when  he  refuses  to 
pay  his  fare,  and,  by  implication,  makes  it  unlawful  to  put 
such  a  passenger  off  at  any  other  place.  Then,  when  the 
conductor  expelled  appellee  between  stations  en  the  road,  he 
he  did  an  unlawful  act.  And,  in  this,  the  two  cases  are  alike. 
Trespass  was  maintained  in  Dalby's  case,  because  he  had  done 
no  act,  or  failed  to  perforin  any,  which  authorized  the  conductor 
to  put  him  from  the  train  at  that  or  any  other  place  ;  while,  in 
this  case,  appellee  had  clone  no  act  which  authorized  the  con- 
ductor to  eject  him  from  the  cars  at  the  place  where  it  was 
done.  He  failed  to  pay  his  fare  when  it  was  demanded,  which 
authorized  the  conductor  to  require  him  to  leave  the  train  at  a 
regular  stopping  place,  and,  at  such  a  place,  he  would  have 
been  required  to  first  request  him  to  leave  the  cars,  and,  in  case 
•lie  refused,  to  then  employ  such  force,  and  only  such,  as  would 
be  necessary,  to  remove  him  from  the  cars. 

In  Dalby's  case,  the  road  was  held  liable  because  the  con- 
ductor used  force  where  the  law  did  not  warrant  it.  In  this 
case  force  was  employed  where  the  law  prohibited  it,  and 
hence  the  two  cases  are  alike.  In  this  case,  it  is  true,  appellee 
refused  to  pay  his  fare,  but  the  law  had  said  that,  for  that,  the 
conductor  should  not  remove  him  from  the  train,  except  at  a 
regular  station.  The  law,  so  far  from  sanctioning  the  force 
used  in  this  case,  had,  on  the  contrary,  forbidden  it.  By  the 
use  of  force  in  this  case,  in  ejecting  appellee  between  usual 
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places  for  stopping  on  the  road,  it  was  a  trespass,  and  the  road 
became  liable  for  the  trespass  of  its  servants,  precisely  as 
in  Dalby's  case.  Had  the  conductor  stopped  his  train  and 
ordered  appellee  to  get  off,  and  he,  to  avoid  altercation,  had 
obeyed,  then,  as  no  force  would  have  been  employed  in  wrong- 
fully putting  him  from  the  train,  case  would  no  doubt  have 
been  the  proper  remedy.  It  will  be  observed,  that  the 
court  in  Dalby's  case,  in  stating  case,  and  not  trespass, 
would  lie,  only  refers  to  doing  a  lawful  act  in  a  careless  and 
negligent  manner,  and  not  to  the  performance  of  an  act  which 
the  law  has  prohibited,  as  in  this  case,  with  force  and  violence. 
What  is  there  said,  would  apply  to  putting  a  passenger,  who 
refuses  to  pay  his  fare,  from  the  cars  at  a  regular  station. 
Because  appellee  had  failed  to  perform  a  legal  and  moral  duty, 
it  did  not  authorize  the  conductor  to  take  the  law  in  his  own 
hands,  and,  in  violation  of  the  statute,  forcibly  expel  him  at  a 
place  prohibited  by  the  law. 

It  is  next  urged,  that  the  conductor  was  warranted  in  what 
he  did,  because  appellee  said  to  the  conductor,  that  if  he 
would  stop  the  train  he  would  get  off,  as  he  had  passed  the 
station  where  he  had  intended  to  leave  the  train,  and  when  it 
was  stopped  he  refused  to  leave.  While  such  conduct  is 
highly  improper,  and  is  well  calculated  to  try  the  patience  of 
any  conductor,  and  which  would  no  doubt  subject  appellee  to 
damages  for  the  wrong,  and  may  be  a  mitigating  circumstance 
in  the  case,  we  can  not  hold  that  it  was  a  justification  of  the 
acts  of  the  conductor.  The  law  had  prohibited  him  from 
forcibly  expelling  appellee  at  that  place,  and  the  offer  to  get 
off  there,  which  was  retracted,  did  not  amount  to  a  license  to 
use  the  force  and  violence  employed  in  ejecting  him. 

It  is  insisted  that  the  damages  found  by  the  jury  are  exces- 
sive, and  so  much  so,  as  to  require  a  reversal  of  the  judgment. 
A  careful  examination  of  the  evidence  in  the  case,  shows  that 
appellee  did  not  receive  any  serious  and  lasting  injury  ;  his 
face  was  scratched,  and  the  skin  was  abraded  slightly,  in  one 
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or  two  places,  on  his  limbs.  He,  however,  says  he  was  kicked 
and  hurt.  Even  conceding  this  to  be  true,  he  seems,  the 
next  day,  which  was  Saturday,  and  the  next  Monday,  to  have 
been  about,  attending  to  his  business.  It  does  not  appear  that 
he  was  confined  to  his  room  even,  much  less  being  confined 
to  his  bed,  from  the  injuries ;  he  does  not  appear  to  have  lost 
any  time,  or  suffered  pecuniarily  from  these  injuries ;  he  does 
not  seem  to  have  been  compelled  to  seek  medical  advice,  nor 
to  have  incurred  any  expense  from  his  injuries.  And  when 
it  is  remembered  that  he  committed  the  first  wrong,  by  refu- 
sing to  pay  his  fare,  and  having  proposed  to  get  off  if  the 
conductor  would  stop  the  train,  and  then  refused  when  the 
train  was  stopped,  we  think  a  thousand  dollars  damages  are 
excessive,  and  grossly  excessive.  That  sum  was  held  to  be  so  in 
the  cases  of  The  Chicago,  Burlington  and  Quincy  Railroad  v. 
Parks,  18  111.  460,  and  The  Terre  Haute,  Alton  and  St.  Louis 
Railroad  v.  Vanatta,  21  111.  188,  and  the  judgment  of  the 
court  below,  in  each  of  those  cases,  was  reversed  for  that  reason. 
It  is  true,  .that  in  this  case  there  was  more  violence  employed 
than  in  either  of  those,  but  it  seems  to  bear  no  proportion  to 
the  verdict  of  the  jury. 

It  may  be  urged,  that  the  life  of  appellee  was  endangered, 
but  it  appears  that  if  it  was,  it  resulted  from  his  effort  to  again 
get  upon  the  car  after  he  had  been  expelled,  and  the  train  had 
started.  He  seems  to  have  been  ejected  at  a  place  some  three 
or  four  miles,  only,  from  a  station,  and  in  the  immediate 
vicinity  of  a  house,  and  in  a  settled  neighborhood.  And 
although  in  the  night,  and  when  the  weather  was  cold,  still 
he  does  not  seem  to  have  suffered  pain,  injury  to  his  health, 
or  any  great  inconvenience.  That  he  suffered  indignity, 
and  some  personal  injury,  there  is  no  doubt,  but  when 
we  see  that  he  did  the  first  wrongful  act,  and  when  we  consider 
the  extent  of  the  injuries  inflicted  upon  him,  we  are  constrained 
to  say  that  we  regard  the  verdict  as  excessive.  And  while 
railroads,  like  individuals,  must  be  held  to  the  performance 
33— 48th  III. 
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of  every  duty,  they,  at  the  same  time,  like  individuals, 
are  entitled  to  the  protection  of  the  law.  And,  in  cases  where 
they  are  parties,  we  will  look  to  the  circumstances  in  deter- 
mining whether  damages  are  excessive,  which  juries  have 
found  against  them.  Had  this  been  a  verdict  against  an  indi- 
vidual, under  the  same  circumstances,  it  would  have  appeared 
palpably  excessive. 

The  court  below  erred  in  refusing  to  grant  a  new  trial,  and 
the  judgment  of  the  court  below  must  be  reversed,  and  the 
cause  remanded  for  a  new  trial. 

Judgment  reversed. 


Ann  Gould  et  al. 

v. 

Dayid  Garrison  et  al. 

1 .  Mechanics'  lien — of  the  service  of  process  by  publication  in  proceedings  to 
enforce — eqtdvalent  to  personal  service.  In  a  proceeding  to  enforce  a  mechanic's  lien, 
where  personal  service  cannot  be  had  upon  the  parties,  notice  by  publication, 
duly  made,  is  equivalent  to  personal  service,  and  such  parties  are  thereby 
brought  within  the  Jurisdiction  of  the  court,  and  amenable  to  a  decree  as  well 
in  personam  as  in  rem, 

2.  Same — plaintiff  entitled  to  general  execution.  And  in  such  case,  a  decree 
ordering  a  general  execution  against  the  property  of  the  defendant,  is  in 
etrict  accordance  with  the  statute. 

3.  Statutes — act  of  1857  relative  to  judgments  and  executions  has  no  reference 
to  sales  under  decrees  in  chancery.  The  statute  of  1857,  in  relation  to  publishing 
in  newspapers  notices  of  sales  on  execution,  has  no  application  to  sales  under 
decrees  in  chancery. 

4.  Decrees — sales  under — governed  by  the  court  rendering  the  decree.  The  time 
and  mode  of  advertising,  and  making  sales  under  decrees,  are  discretionary  with 
the  court,  and  the  officer  making  such  sales  must  conform  strictly  to  the  decree, 
whatever  it  may  be. 
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5.  Mechanics'  lien — in  proceedings  to  enforce  against  several  parties — who  make 
no  defence — a  lien  on  the  premises  generally  may  be  decreed.  Where  the  petition  in  a 
mechanic's  lien  proceeding  against  two  parties,  prayed  a  discovery  of  both  as  to 
their  interests,  neither  of  whom  made  any  answer  or  defence,  and  were  defaulted, 
it  is  no  objection  in  such  case,  that  the  petitioners  were  decreed  a  lien  on  the 
premises  generally. 

6.  Same.  And  in  such  case,  the  decree  need  not  state  the  respective  inte- 
rests of  tfye  parties,  and  if,  thereby,  a  cloud  has  been  cast  upon  the  title  of  a 
party  who  neglected  to  make  a  discovery  of  his  interest,  he  cannot  complain,  it 
being  so  by  his  own  laches. 

Writ  of  Error  to  the  Superior  Court  of  Chicago. 

This  was  a  proceeding  to  enforce  a  mechanic's  lien,  the 
facts  in  which  are  sufficiently  stated  in  the  opinion. 

Messrs.  Jewett  &  Jackson,  for  the  plaintiffs  in  error. 

Mr.  C.  M.  Hardy,  for  the  defendants  in  error. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

The  objections  to  these  proceedings,  which  are  assigned  as 
error,  do  not  appear  to  be  well  taken. 

The  first  objection,  that  a  general  execution  was  ordered 
against  the  property  of  Ann  Gould,  she  not  being  within  the 
jurisdiction  of  the  court,  is  not  founded  on  fact.  As  the  sup- 
plemental record  shows,  a  subpoena  in  chancery  was  duly 
issued  against  her,  and  returned  non  est,  on  which  an  order  of 
publication  was  duly  taken  and  made,  by  which  she  was 
brought  within  the  jurisdiction  of  the  court.  Being  within 
its  jurisdiction,  she  was  amenable  to  a  decree,  as  well  in  per- 
sonam as  in  rem.  The  ninth  section  of  the  mechanic's  lien 
law  provides  that  notice  given  to  parties  by  publication  in 
newspapers,  under  the  direction  of  the  court,  shall  be  equiva- 
lent to  personal  service  of  such  notice.  Scates'  Comp.  157. 
Ann  Gould  was,  therefore,  within  the  jurisdiction  of  the  court, 
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for  all  purposes  connected  with  the  suit,  and  a  general  judg- 
ment against  her,  in  such  case,  is  within  the  spirit  and 
meaning  of  section  26  of  the  same  act.  The  case  of  Conn 
v.  Caldwell^  1  Gilm.  536,  has  no  application,  as  that  case 
arose  under  the  attachment  law. 

It  is  further  objected,  that  the  decree  provides  for  advertising 
the  property  in  a  manner  not  authorized  by  law.  The  decree 
required  the  sheriff  to  post  notices  of  the  sale  for  twenty  days, 
three  of  them  in  three  of  the  most  public  places  in  the  county, 
and  one  on  the  premises.  It  is  insisted  that  the  act  of  1857, 
relating  to  judgments  and  executions,  requires,  in  addition  to 
these  notices,  a  notice  in  some  newspaper. 

It  is  not  understood  that  this  statute  was  intended  to  apply 
to  sales  under  decrees  in  chancery,  nor  has  it  been  so  applied. 
The  time  of  advertising,  the  manner  thereof,  and  the  terms 
of  sale,  are  all  within  the  discretion  of  the  court  granting  the 
decree,  and  the  officer  must  conform  to  the  decree,  whatever 
it  may  be. 

The  third  point  made  by  plaintiff  in  error  is,  that  the  decree 
finds  the  money  is  due  complainants  from  both  defendants, 
whereas  the  petition  shows  the  contract  to  have  been  made 
with  Ann  Gould  alone. 

On  the  18th  of  May,  1868,  the  default  of  the  defendants 
was  entered,  and  the  clerk  inserted  the  following :  "  And  the 
court  now  here,  after  hearing  the  allegations  and  proofs  sub- 
mitted herein  by  the  petitioners,  and  being  fully  advised  in 
the  premises,  finds  that  there  is  due  and  owing  said  petition- 
ers, from  the  defendants,  the  sum  of  seven  hundred  and  six- 
teen dollars." 

The  final  decree,  however,  was  not  entered  until  May  25, 
one  week  thereafter,  and  which  is  alone  against  Ann-  Gould. 
It  is,  in  all  particulars,  in  strict  conformity  with  the  statute. 

The  remaining  objection  is,  that  the  decree  should  state  the 
interests  of  the  respective 'defendants,  and  not  decree  the  peti- 
tioners to  hold  a  lien  on  the  premises  generally. 
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The  answer  to  this  is,  that  the  petition  prayed  a  discovery 
of  those  interests,  and  though  Walker  was  served  with  a  sub- 
poena some  months  before  the  decree  was  entered,  he  made  no 
answer  or  defense,  and  made  no  discovery  of  his  interest,  and 
if  thereby,  by  reason  of  his  laches,  or  inattention  to  his  inte- 
rests, a  cloud  has  been  cast  upon  his  title,  it  is  the  consequence 
of  his  own  neglect. 

There  being  no  error  in  the  record,  the  decree  must  be 
affirmed. 

Decree  affirmed. 


Daniel  L.  Reeder  et  al. 

v. 
Erastus  S.  Purdy  et  ux. 

1.  Former  decisions.  The  main  question  presented  in  this  case  is  fully  con- 
sidered in  the  cases  of  Reeder  v.  Purdy,  41  111.  279,  and  Page  v.  DuPuy,  40  ib.  506. 

2.  Trespass  — for  a  malicious  assaidt  and  battery  vindictive  damages  may  be 
awarded.  In  an  action  of  trespass,  for  a  malicious  assault  and  battery,  vindictive 
damages  may  be  given. 

Appeal  from  the  Court  of  Common  Pleas  of  the  city  of 
Aurora ;  the  Hon.  Richard  G.  Montont,  Judge,  presiding . 

This  was  an  action  of  trespass,  for  an  assault  and  battery, 
instituted  in  the  court  below,  by  the  appellees,  Erastus  Purdy 
and  wife,  against  the  appellants,  Daniel  L.  Reeder,  Albert 
Barker  and  Dennis  Baker.  The  case  was  tried  before  the 
court  and  a  jury,  and  a  verdict  and  judgment  for  six  hun- 
dred dollars  rendered  for  the  plaintiffs.     This  case  was  before 
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the  court  at  the  April  term,  1866,  and  is  reported  in  41  111. 
279.     The  same  facts  are  presented  by  this  record. 

Messrs.  Brown  &  Parks,  for  the  appellants. 

Messrs.  Wheaton  &  Searles,  for  the  appellees. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

This  case  was  before  the  court  at  a  former  term,  and  is 
reported  in  41  111.,  where  the  facts  are  briefly  stated.  The 
main  question  involved,  whether  the  owner  of  real  estate,  who 
has  made  an  entry  by  force,  can  set  up  his  title  as  a  justifica- 
tion in  an  action  for  trespass  to  the  person  or  personal  property 
of  the  occupant,  and  that  he  only  used  such  force  as  was 
necessary  to  take  possession,  was  sufficiently  considered  in  the 
former  case.  This  record  seems  to  have  been  brought  here 
with  a  view  to  procure  a  reversal  of  our  former  decision. 
We  have  fully  examined  the  arguments  of  counsel,  and. see 
no  reason  to  depart  from  the  conclusions  at- which  we  then 
arrived.  A  similar  opinion  was  announced  in  Page  v.  DuPuy, 
40  111.  506. 

Some  further  objections  are  taken  to  the  instructions  of 
the  court  upon  the  question  of  exemplary  damages,  but  with- 
out good  grounds.  They  amount  mefely  to  this,  that  for  a 
malicious  assault  and  battery  a  jury'  can  give  vindictive  dam- 
ages. That  the  assault  and  battery  in  this  case  was  malicious,  in 
the  legal  sense  of  that  term,  is  clear,  since  it  was  wilful,  and,  as 
we  have  held,  unlawful,  and  that,  for  such  an  assault  and  bat- 
tery, vindictive  damages  can  be  given,  is  familiar  law.  The 
damages  in  this  case  were  six  hundred  dollars,  and  we  can  not 
say  this  verdict  shows  either  prejudice  or  passion  in  its  amount. 
This  is  one  of  those  cases  in  which  juries  will  never  limit  the 
damages  to  the  actual  injury,  and  the  verdict  would  probably 
be  increased,  as  it  has  already  been,  with  every  new  trial.     In 
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fact  the  proceedings  of  the  appellants  were  very  unjustifiable, 
and  though  we  do  not  imagine  the  bodily  injury  to  Mrs. 
Purdy  was  really  serious,  or  her  sufferings  great,  yet  she  was, 
while  in  her  own  house,  and  in  the  absence,  of  her  husband, 
subjected  to  violence,  indignity  and  wrong. 

Judgment  affirmed. 


The  People  of  the  State  of  Illinois  ex  rel. 
Jesse  C.  Wheaton 

v. 

Joel  Wiant. 

1.  County  seat — removal  of— constitution.  Where  an  act  of  the  legislature 
designated  a  place  by  name  to  which  it  was  proposed  to  remove  a  county  seat, 
and  authorized  the  voters  of  the  county  to  vote  for  and  against  its  removal  to 
that  point,  this  was  a  compliance  with  art.  V,  sec.  5,  of  our  constitution. 

2.  Same — majority  vote,  how  ascertained.  Where  an  election  on  the  question 
of  the  removal  of  a  county  seat  happens  to  be  held  at  the  same  time  there  is 
another  election,  as,  for  a  circuit  judge,  the  vote  cast  on  the  single  question  of 
removal  will  not  alone  govern  as  to  whether  a  majority  of  all  the  legal  votes  of 
the  county  were  given  in  favor  of  removal,  but  it  must  appear  that  a  majority  of 
all  the  votes  cast  at  that  election  were  so  given. 

3.  Certificate  of  vote.  Where  the  certificate  required  of  the  county  clerk 
in  such  a  case,  omitted  to  state  the  number  of  votes  cast  at  the  election,  so  it 
might  be  seen  whether  the  proposition  had  been  carried  or  lost,  the  returns  of 
the  judges  and  clerks  of  election  may  be  resorted  to  for  the  purpose  of  ascer- 
taining that  fact.  The  object  of  such  an  election  will  not  be  defeated  for  the 
want  of  such  a  statement  in  the  certificate. 

4.  Chancery— jurisdiction  to  correct  and  purge  polls.  If  fraudulent  votes 
have  been  cast  at  an  election  to  determine  upon  the  removal  of  a  county  seat, 
and  the  law  authorizing  the  election  fails  to  provide  any  mode  for  contesting  the 
election  and  a  re-canvass  of  the  vote,  being  a  matter  of  public  concern,  equity 
will  entertain  jurisdiction  to  relieve  against  the  fraud  and  to  carry  out  the  inten- 
tion of  the  law  in  submitting  the  question  to  a  vote  of  the  county. 


264  The  People  ex  rel.  v.  Wiant.  [Sept.  T., 

Syllabus.     Statement  of  the  case.     Opinion  of  the  Court. 

5.  Mandamus — when  it  will  be  refused.  Where  a  bill  in  chancery  has  been  filed 
and  is  still  pending,  on  the  trial  of  which  the  question  whether  fraudulent  votes 
were  cast,  and  carried  the  question  of  removal  of  a  county  seat,  is  necessarily 
involved,  and  the  court  has  competent  jurisdiction  to  correct  the  vote 
and  settle  the  question,  this  court  will  not  determine  the  question  as  to 
which  point  is  the  county  seat  on  an  application  for  a  writ  of  mandamus,  but 
will  leave  the  circuit  court  to  determine  the  question  in  the  chancery  suit. 

6.  Chancery — -jurisdiction — contented  election.  While  a  court  of  equity  will 
not  entertain  a  bill  to  determine  which  of  two  persons  is  elected  to  an  office, 
it  may  to  determine  where  a  county  seat  is  located,  although  it  may  involve  the 
question  whether  illegal  votes  were  cast  at  an  election  to  determine  its  location, 
and  to  correct  the  canvass  of  the  vote. 


This  was  an  application  for  mandamus,  to  compel  the  county 
treasurer  of  Da  Page  county  to  transfer  his  office  and  place 
of  business  from  Naperville  to  Wheaton,  in  that  county. 

Messrs.  Yallette  &  Yan  Arman,  for  the  relator. 

Messrs.  Goudy  &  Chandler,  for  the  respondent. 

Mr.  Justice  "Walker  delivered  the  opinion  of  the  Court : 

The  respondent  is  the  county  treasurer  of  Du  Page  county, 
and  is  keeping  his  office,  as  such,  at  JSTaperville,  and  the  object 
of  this  proceeding  is  to  compel  him  to  remove  it  to,  and  keep 
it  at  Wheaton.  Naperville,  it  is  admitted,  was  the  county  seat 
of  that  county,  and  still  is,  unless  it  has  been  changed  under 
the  provisions  of  the  constitution  and  an  act  of  the  legislature, 
approved  Feb.  13,  1867.  By  that  act,  the  voters  were  autho- 
rized to  vote  upon  the  question  of  removing  the  county  seat 
from  Naperville  to  the  town  of  Wheaton.  A  vote  was  had 
at  the  time,  and  in  the  manner  required  by  the  act,  and  the 
returns  from  the  various  precincts  showed  a  majority  of  117 
in  favor  of  removal ;  that,  after  the  result  was  announced  to 
them,  the  board  of  supervisors  of  the  county  selected  a  site 
for  county  buildings  at  Wheaton,  adopted  a  plan  therefor,  and 
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appointed  a  committee  to  superintend  their  erection.  The 
buildings  were  erected,  and  on  the  22d  of  July,  1868,  the 
grounds  upon  which  they  had  been  constructed  were  conveyed 
to  the  county,  for  its  use  and  benefit;  and. on  that  day,  the 
board  of  supervisors  being  in  session,  by  a  vote  of  a  majo- 
rity of  those  present,  accepted  the  deed  and  buildings  previ- 
ously erected ;  that  respondent  refused  to  remove  his  office  to, 
and  hold  it  in  Wheaton. 

By  the  return,  it  is  insisted  that  the  law  under  which  this 
vote  was  had  is  unconstitutional,  because  it  does  not  designate 
the  point  to  which  it  was  proposed  to  remove  the  county  seat, 
as  required  by  article  7,  section  5,  of  the  constitution.  This 
objection  does  not,  in  fact,  exist.  The  first  section  of  the  act 
(Private  Laws,  1867,  vol.  3,  p.  894)  provides  for  a  vote  being 
taken  for  and  against  the  removal  of  the  county  seat,  from  its 
present  location  at  Naperville,  "  to  the  point  of  the  incorpo- 
rated town  of  Wheaton,  in  said  county."  This  fixed  the  point 
as  the  constitution  requires.  It  designates  the  incorporated 
town  of  Wheaton  as  the  point  to  which  it  is  proposed  to 
remove  the  county  seat,  and  provides  for  an  election,  as 
required  by  that  section. 

It  is  also  objected,  that  it  does  not  appear  that  the  majority 
of  the  legal  voters  of  the  county  voted  at  the  election  for  a 
removal  to  Wheaton.  The  constitution  requires  that  a  majori- 
ty of  the  voters  shall  vote  in  favor  of  the  removal  before  it 
shall  be  done,  and  the  act  requires  the  same.  In  this  case, 
it  appears  that  the  majority  of  the  votes  cast  at  the  election 
on  the  question,  were  for  removal,  but  the  clerk's  certificate 
does  not  show  that  those  voting  in  its  favor  are  a  majority  of 
the  votes  cast  at  that  election.  It  was  held,  in  The  People  ex 
rel.  v.  Warfield,  20  111.  160,  that  to  give  this  provision  of  the 
constitution  a  practical  operation,  we  must  presume  that  it  was 
the  intention  of  the  framers  of  that  instrument  that  the  voters 
would  all  vote,  and  that  the  majority  of  those  voting  should 

determine  the  question.     To  s;ive  it  a  different  construction, 
34— 48th  III. 
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would  involve  an  inquiry,  whether  there  were  other  voters 
of  the  county  who  had,  from  any  cause,  abstained  from  voting, 
and  this  would  lead  to  interminable  inquiry,  and  invite  contests 
in  such  elections,  which  would  be  embarrassing  and  baneful, 
if  it  did  not  destroy  all  of  the  practical  benefits  of  laws  passed 
under  these  provisions  of  the  constitution.  The  fourth  section 
of  the  law  requires  the  judges  and  clerks  of  elections  to  make 
returns  as  in  other  elections ;  and  the  fifth  section  requires 
the  county  clerk  to  canvass  the  returns,  and  to  open  and  count 
the  votes  cast  at  the  election,  and  if  it  shall  appear  that  a 
majority  of  the  legal  voters  of  the  county  have  voted  for 
removal  to  Wheaton,  then  that  place  shall  be  the  county  seat 
of  the  county,  and  the  county  clerk  is  required  to  make  a 
certificate  of  the  result  of  the  election,  and  spread  the  same 
on  the  records  of  the  board  of  supervisors. 

In  Warfield's  case,  there  was  no  vote  taken  at  that  election, 
except  upon  the  question  of  removal  of  the  county  seat,  and 
that  vote  was  adopted  as  the  means  of  ascertaining  the  num- 
ber of  legal  voters  of  the  county,  and  whether  the  majority 
was  in  favor  of  or  against  removal.  In  this  case,  however, 
there  was,  at  the  same  time,  an  election  held  for  circuit  judge, 
which  was  a  regular  election.  We  therefore  have,  in  this 
case,  additional  means  of  ascertaining  the  whole  number  of 
voters  of  the  county.  If  the  return  of  the  various  poll  books 
of  the  county  showed  a  larger  number  of  votes  cast  for  circuit 
judge,  or  other  officer,  than  were  cast  for  and  against  removal 
of  the  county  seat,  then  that  should  be  taken  as  the  number 
of  voters  of  the  county,  and  it  should  appear  that  a  majority 
of  the  voters  at  that  election  had  cast  their  votes  in  favor  of 
removal  before  the  county  seat  could  be  changed.  It  is  not 
the  vote  cast  upon  that  single  question  that  is  to  govern,  where 
it  occurs  at  any  other  election  held  at  the  same  time  ;  but  it 
must  appear  that  a  majority  of  all  the  votes  cast  at  that  elec- 
tion were  in  favor  of  removal.     When  there  is  no  other  election 
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held  at  that  time,  the  returns  of  the  officers,  of  votes  on  that 
question,  will  govern. 

In  the  certificate  the  clerk  has  made,  the  aggregate  number 
of  votes  cast  for,  as  well  as  those  cast  against  removal,  are 
given ;  but  he  failed  to  give  the  number  of  votes  which  were 
cast  at  that  election.  Hence  this  certificate  is  not,  of  itself, 
evidence  that  the  proposition  had  been  carried ;  but  as  the 
certificate  of  that  officer  is  designed  to  embrace  the  facts  as 
they  exist,  and  that  he  may  not  have  the  power  to  defeat  the 
will  of  the  voters  of  the  county,  a  resort  may  be  had  to  the 
returns  of  the  judges  and  clerks  of  the  election,  to  ascertain 
whether  those  voting  for  removal  were  a  majority  of  all  the 
votes  cast  at  that  election,  whether  for  circuit  judge  or  on  this 
question.  The  law  has  not,  in  terms,  required  that  this  cer 
tificate  shall  state  the  whole  number  of  votes  cast,  but  the 
law  requires  that  it  shall  state  the  result  of  the  election.  This 
would  seem  to  imply  that  he  was  to  state  whether  the  majority 
was  for  or  against  the  proposition ;  but  even  if  a  fair  construc- 
tion of  this  provision  requires  that  the  aggregate  vote  of  the 
county,  cast  at  that  election,  should  be  given  in  the  certifi- 
cate, still  the  act  does  not  make  the  certificate  conclusive,  or 
prohibit  a  resort  to  other  sources  of  evidence  which  are  proper 
and  legitimate,  to  ascertain  the  number  of  votes  that  were 
cast.  It  is  clear,  that  on  an  application  for  a  mandamus  to  com- 
pel a  proper  certificate  to  be  made,  the  clerk  would  be  required 
to  certify  that  fact,  if  it  be  essential  to  the  validity  of  the  cer- 
tificate; and  we  are  of  the  opinion  that  it  may  be  shown  from 
the  returns  on  file  in  the  clerk's  office. 

It  is  also  insisted,  that  there  was  irregularity  in  conducting 
the  election  at  some  of  the  precincts,  and  that  illegal  votes 
were  cast  at  the  election,  and  in  favor  of  "  removal."  The 
case  before  us  shows  that  there  are  no  less  than  three  bills  in 
equity  and  a  writ  of  quo  warranto  now  pending  in  the  circuit 
court,  growing  out  of  this  controversy,  by  one  or  more  of 
which  the  questions  can  be  investigated,  a  re-canvass  of  the 
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votes  had,  the  polls  purged,  and  the  questions  settled ;  and 
admitting,  as  was  said  in  The  People  v.  Warfield^  that  this 
court  has  jurisdiction  to  try  the  question  in  this  proceeding 
for  a  mandamus,  we  are  not  bound  to  do  so,  nor  is  it  proper 
that  we  should,  when  another  court  has  acquired  jurisdiction 
properly,  and  is  proceeding  to  execute  it,  especially  when  we 
are  asked  to  compel  an  officer  to  do  that  which  he  is 
enjoined  from  doing  by  a  court  of  competent  jurisdiction. 
So,  in  this  case,  the  circuit  court  having  acquired  jurisdic- 
tion of  the  question,  we  must  decline  to  take  cognizance  of 
it,  and  will  leave  it  to  the  determination  of  the  circuit  court. 
It  is,  however,  objected  that  the  case  of  Moore  v.  Iloising- 
to?i,  31  111.  243,  overrules  the  case  of  The  People  v.  Warfield. 
That  was  a  bill  filed  to  correct  a  mistake  in  the  return  of  votes 
given  for  town  officers,  and  it  was  held  that  chancery  would 
not  take  jurisdiction,  because  the  law  had  provided  a  mode 
of  contesting  elections  ;  and  even  if  that  case  was  not  embraced 
in  those  provisions,  rather-  than  exercise  a  doubtful  jurisdic- 
tion, to  consider  the  case  as  omitted  from  the  general  law,  but 
not  on  that  account  conferring  jurisdiction  upon  a  court  of 
equity.  In  this  case,  the  law  has  provided  no  means  of  con- 
testing the  election  or  correcting  the  vote  then  given ;  and  if 
frauds  were  committed,  and  the  returns  do  not,  for  that  reason, 
show  what  was  the  expressed  will  of  the  voters  of  the  county, 
the  design  of  the  law,-  and  the  intention  and  desire  of  the 
majority  of  the  county  would  be  defeated,  unless  the  courts 
can  afford  a  remedy.  This  is  a  case  unlike  a  mere  contest  of 
two  individuals  as  to  which  shall  exercise  the  powers  and  per- 
form the  duties  of  an  office.  In  that  case,  the  individuals  are 
immediately  interested,  and  the  public  remotely  ;  but,  in  this 
case,  it  is  a  matter  of  public  concern  to  the  people  of  the 
county.  In  that,  the  law  has  afforded  an  ample  remedy,  by 
conforming  to  the  statute  authorizing  them  to  contest  the 
election,  to  determine  which  is  entitled  to  the  office,  while  in 
this,  no  means  are  provided  by  the  statute  for  carrying  into 


1868.]  Sawyer,  impl'd,  etc.  v.  Daniels.  269 

Syllabus. 

effect  the  will  of  the  majority  under  the  law,  when,  apparent- 
ly, thwarted  by  fraud,  accident  or  mistake — hence  the  neces- 
sity of  equity  to  entertain  jurisdiction  and  afford  relief.* 

The  two  decisions  proceed  upon  different  principles,  and  in 
no  wise  conflict.  While  we  hold  that  equity  may  take  juris- 
diction in  a  case  like  the  present,  we  also  hold  that  it  should 
not  where  the  contest  of  the  election  is  to  determine  which 
of  two  persons  is  entitled  to  an  office.  The  mandamus  must 
be  refused. 

Mandamus  refused. 


Silas  Sawyer,  Impleaded  with 

Hiram  F.  Mead, 

v. 

Francis  A.  Daniels. 

1.  Judgment — need  not  be  for  the  precise  amount  laid  in  the  declaration — may  be 
for  a  less  sum.  The  rule  is,  that  a  party  may  recover  a  less  sura  as  damages, 
than  he  has  laid  in  his  declaration.  He  is  never  confined  to  the  precise,  amount 
for  which  suit  is  brought. 

2.  New  trial — verdict  against  the  evidence.  Where  the  evidence  has  been 
fairly  presented  to  the  jury,  and  they  have  passed  upon  it,  and  the  weight  of  evi- 
dence sustains  them  in  their  conclusion,  their  finding  will  not  be  disturbed. 

Appeal  from  the  Superior  Court  of  Chicago. 

The  facts  in  this  case  are  fully  stated  in  the  opinion. 

Messrs.  Clarkson  &  VanSchaack,  for  the  appellant. 


♦Note  by  Reporter. — On  the  question  of  jurisdiction,  see   Boren  v.  Smith  et 
al.,  4*7  111.  482. 
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Mr.  A.  E.  Guild,  Jr.,  for  the  appellee. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  assumpsit,  brought  to  the  Superior 
Court  of  the  City  of  Chicago,  by  Francis  A.  Daniels,  against 
Silas  Sawyer  and  Hiram  F.  Mead,  on  an  account  for  goods, 
wares  and  merchandize  sold  and  delivered,  money  paid,  &c, 
and  on  account  stated.  Process  was  served  on  Sawyer  alone, 
who  pleaded  the  general  issue,  accompanied  by  an  affidavit 
of  merits. 

The  cause  was  tried  at  the  October  term,  1867,  the  defen- 
dant not  appearing,  and  a  verdict  rendered  for  the  plaintiff  for 
six  hundred  and  fourteen  50-100  dollars,  for  which  judgment 
was  entered.  Subsequently,  at  the  same  term,  this  judgment 
was  vacated  on  the  affidavit  of  Sawyer,  the  court  ordering,  on 
so  vacating  the  judgment^  that  the  cause  should  be  tried  on 
the  merits. 

On  the  second  trial,  the  same  verdict  was  rendered,  which 
the  court  refused,  on  defendant's  motion,  to  set  aside,  and 
entered  judgment  thereon. 

To  reverse  this  judgment,  the  defendant  has  appealed  to  this 
court,  and  makes  the  point,  that  as  no  bill  of  items  accompa- 
nied the  account  sued  on,  the  plaintiff  should  have  been 
confined  to  the  proof  of  the  account  as  stated. 

The  account,  as  stated,  showed  one  thousand  dollars  as  the 
amount  due,  and  the  proof  was,  and  that,  too,  by  the  defen- 
dant's own  affidavit  in  support  of  his  motion  to  vacate  the 
first  judgment,  that  the  sum  of  six  hundred  and  fourteen  dol- 
lars, fifty  cents,  was  the  precise  amount  due.  The  rule  is  well 
settled,  a  party  may  recover  less  than  he  claims — he  is  never 
confined  to  the  precise  amount  for  which  he  brings  suit. 
Stating  in  the  account  accompanying  the  declaration,  an  item 
of  one  thousand  dollars,  on  one  account  stated,  did  not  prevent 
the  plaintiff  from  showing  a  less  amount  due,  and  the  more 


1868.]  McConnell  v.  Downs.  271 

Syllabus. 

especially  in  a  case  when  a  defendant  is  under  terms  to  try 
the  case  on  its  merits.  % 

Appellant  makes  the  point,  the  verdict  was  contrary  to  the 
evidence.  The  proof  of  the  account  was  fully  established  by 
the  plaintiff,  as  well  as  by  the  defendant  in  his  affidavit,  and 
there  can  be  no  doubt  of  its  entire  accuracy.  The  contention 
is,  appellant  insists  this  account  against  his  firm  was  ma4e 
over,  or  transferred,  by  plaintiff  to  the  firm  of  Loop  &  Daniels, 
with  whom  appellant's  firm  had  mutual  dealings,  and  in  which 
the  account  in  question  was  included  and  settled. 

This  claim  of  appellant  was  left  to  the  jury  on  all  the  evi- 
dence, and  they  have  ignored  such  a  state  of  facts,  and  the 
weight  of  evidence  sustains  them  in  their  conclusion,  that  there 
was  no  such  transfer.     The  evidence  fully  sustains  the  verdict. 

Appellant  makes  the  point  that  his  fourth  instruction  was 
improperly  refused. 

This  instruction  proceeds  upon  the  ground  that  a  transfer  of 
the  account  having  been  made  as  claimed,  the  plaintiff  was 
thereby  prevented  from  bringing  and  maintaining  an  action 
upon  it,  and  on  this  hypothesis  it  was  properly  refused.  The 
plaintiff  alone  could  sue — he  alone  had  the  legal  right. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


Edward  McConnell 

v. 

David  Downs. 


1.  Covenants  op  title — in  actions  upon  covenants  of  warranty,  token  warrantor 
will  not  be  permitted  to  prove  that  the  eviction  wqs  by  force  of  a  superior  title.  A 
defendant  in  an  action  upon  a  covenant  of  warranty,  to  whom  notice  had  been 
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given  by  the  plaintiff  of  the  pendency  of  the  action  in  ejectment,  and  who 
neglected  to  defend,  will  not  be  permitted  to  prove  that  the  judgment  of  evic- 
tion was  not  upon  an  adverse  or  superior  title.  Having  failed  to  defend,  such 
judgment  is  conclusive  upon  him,  no  collusion  or  fraud  being  shown. 

2.  Same — no  objection  that  plaintiff  purchased  outstanding  title  after  the  judg- 
ment of  eviction.  And  in  such  case,  it  is  no  objection  that  the  plaintiff,  after 
judgment  in  ejectment,  purchased  the  outstanding  title.  This  he  had  a  right  to 
do,  to  save  himself  from  eviction,  and  was  under  no  obligation  to  submit  to  a 
second  trial,  after  the  warrantor  had  failed  to  defend. 


Appeal  from  the  Superior  Court  of  Chicago. 

This  case  is  sufficiently  stated  in  the  opinion. 

Messrs.  Hervey,  Anthony  &  Galt,  for  the  appellant. 

Messrs.  Walker  &  Dexter,  for  the  appellee. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

This  was  an  action  brought  by  Downs  against  McConnell, 
upon  the  covenants  in  a  deed  of  conveyance  from  the  former 
to  the  latter.  It  appeared  upon  the  trial,  that  an  action  of 
ejectment  had  been  brought  against  the  tenants  of  Downs, 
upon  an  outstanding  title;  that  he  had  notified  McConnell 
of  the  pendency  of  the  suit,  and  requested  him  to  defend ; 
that  McConnell  failed  to  do  so,  but  Downs  himself  defended, 
and  judgment  was  rendered  against  him.  He  then,  to  pro- 
tect himself  from  actual  eviction,  bought  in  the  outstanding 
title.  McConnell,  on  the  trial  of  this  case,  offered  to  rebut 
this  proof,  by  evidence  that  the  recovery  in  the  ejectment  was 
not  upon  paramount  title.  This  the  court  did  not  permit  him 
to  do,  and  this  ruling  is  now  assigned  for  error. 

The  ruling  was  clearly  correct.  As  McConnell  was  notified 
of  the  pendency  of  the  ejectment,  he  should  then  have  come 
in  and,  by  making  the  proof  now  offered,  defeated  the  action, 
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if  such  would  have  been  its  effect.  The  judgment  in  that 
action  is  now  conclusive  upon  him,  it  not  being  pretended 
there  was  any  collusion  or  fraud.  Sish  v.  Woodruff,  15  111. 
15.  The  fact  that  Downs  bought  the  outstanding  title  after 
judgment  of  eviction  does  not  affect  the  question.  He  had  a 
right  to  do  this  in  order  to  protect  himself  from  actual  evic- 
tion, and  was  under  no  obligation  to  vacate  the  judgment 
under  the  statute,  and  subject  himself  to  the  costs  of  another 
trial,  as  McConnell  had  paid  no  attention  to  his  notice  to  appear 
and  defend. 

Judgment  affirmed. 


Thomas  H.  Wood  et  al. 

v. 

John  D.  Shaw. 

1.  Depositions — of  a  party  to  the  suit  Under  the  act  of  1867,  relating  to  the 
competency  of  witnesses  in  civil  cases,  where  a  party  has  his  own  deposition 
taken,  it  is  not  ground  for  suppressing  it,  that  the  party  wrote  his  answers  in 
the  deposition  to  the  various  interrogatories.  To  that  extent,  the  act  of  1867 
repeals  the  sixteenth  section  of  the  chapter  entitled  "Evidence  and  Depositions." 

2.  Evidence — admissible  to  impeach  a  witness.  When  a  witness  is  asked  whether 
he  made  statements  different  from  his  testimony  on  the  trial,  and  the  time,  place 
and  language  are  specified,  and  he  states  that  he  does  not  recollect  it,  the  other 
party  may  call  witnesses  to  prove  that  he  did  make  such  statements,  and  it  is 
error  for  the  court  to  reject  such  impeaching  evidence. 

Appeal  from  the  Circuit  Court  of  DeKalb  county ;  the 
Hon.  Theodore  D.  Murphy,  Judge,  presiding. 

This  was  a  suit  brought  by  Shaw,  against  Wood  &  Harkness, 
to  recover  for  an  alleged  balance  due  him,  for  making  mole 
ditches  on  their  farm. 
35— 48th  111. 
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The  defense  was,  that  the  ditches  were  not  dug,  as  to  depth, 
according  to  contract.  The  trial  resulted  in  a  verdict  and 
judgment  for  the  plaintiff.  The  defendants  bring  the  cause 
to  this  court,  and  ask  that  the  judgment  be  reversed,  for  the 
reason  that  the  deposition  of  Shaw,  in  his  own  handwriting, 
was  admitted  in  evidence,  under  the  law  of  1867,  against  the 
objection  of  the  defendants,  and  for  a  refusal  to  admit  testi- 
mony tending  to  impeach  a  material  witness  who  testified  in 
behalf  of  the  plaintiff. 

Messrs.  Divine  &  Pratt,  for  the  appellants. 

Mr.  A.  Jones  and  Mr.  Charles  Kellum,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

The  first  error  urged  is,  the  refusal  of  the  court  below  to 
sustain  the  motion  to  suppress  the  deposition  of  appellee. 
Under  the  recent  act  of  the  legislature,  permitting  parties  to 
testify  in  their  own  behalf,  plaintiff  below  had  his  deposition 
regularly  taken  and  filed  in  the  cause,  and  defendant  entered 
a  motion  to  suppress  it  because  the  answers  to  the  interroga- 
tories were  in  his  own  handwriting,  but  the  court  below 
refused  to  allow  the  motion.  The  16th  section  of  the  chapter 
of  the  Revised  Statutes,  entitled  "  Evidence  and  Depositions," 
declares  that  "  The  party,  his  attorney,  or  any  person  who 
shall  in  anywise  be  interested  in  the  event  of  the  suit,  shall 
not  be  permitted  to  dictate,  write  or  draw  up,  any  deposition 
or  depositions,  which  may  at  any  time  be  taken  under  this 
chapter ;  and  every  deposition  so  dictated,  written  or  drawn 
up,  or  that  shall  be  returned  to  the  court  unsealed,  or  the  seal 
of  which  shall  be  broken,  shall  be  rejected  by  the  court  as 
informal  and  insufficient."  Prior  to  the  passage  of  the  act  of 
the  19th  of  February,  1867,  there  can  be  no  question  that  this 
objection  would  have  been  well  taken.      But  the   question 
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arises,  whether  that  law  has  not  so  far  altered  the  mode  of 
taking  depositions  as  to  render  the  objection  inoperative. 

The  act  of  1867,  Sess.  Laws,  p.  183,  renders  parties  in  civil 
causes,  with  a  few  exceptions,  and  it  is  not  claimed  that  appellee 
falls  within  either  one  of  them,  competent  as  witnesses.  The 
sixth  section  of  this  act  provides  for  taking  the  depositions  of 
the  parties  in  the  same  manner,  and  subject  to  the  same  rules, 
as  other  witnesses.  The  act  of  1S67  repeals  the  prior  law,  so 
far  as  it  is  repugnant  to  the  provisions  of  the  latter  act ;  and 
there  can  be  no  question  that  the  provision  that  a  party  in 
interest  shall  not  dictate  any  portion  of  a  deposition  in  a  suit 
in  which  he  is  a  party,  can  have  no  application  to  his  own 
deposition,  which  is  allowed  by  the  act  of  1867 ;  hence,  that 
part  of  the  sixteenth  section  of  the  chapter  on  "Evidence  and 
Depositions,"  is  repealed  to  that  extent.  It  is  perfectly  appa- 
rent that  he  could  not  frame  an  answer  to  an  interrogatory 
propounded  to  him  in  the  deposition,  without  dictating  the 
answer. 

The  object  in  preventing  a  party  from  dictating  or  writing 
answers  of  witnesses  in  their  depositions,  was  to  prevent  them 
from  writing  it  incorrectly,  or,  so  as  to  bear  a  construction 
more  favorable  to  the  party  in  interest  than  the  witnesses  tes- 
tifying intended.  It  was  to  secure  perfect  fairness,  that  this 
provision  was  adopted,  but  when  a  party  to  the  suit  gives  his 
testimony  by  deposition,  the  reason  does  not  apply.  He  must 
dictate  his  answers.  The  practice  is  believed  always  to  have 
sanctioned  the  writing  of  answers  to  interrogatories  by  the 
witness  who  gives  his  deposition.  Such  a  practice  is  not  liable 
to  the  unfairness  intended  to  be  prevented ;  and  when  a  party 
to  the  suit  is  made  a  competent  witness,  no  reason  is  perceived 
why  he  may  not  write  his  answers  to  interrogatories  in  his 
deposition.  It  would  seem  to  follow,  as  an  incident  to  his 
becoming  a  witness  in  a  case  in  which  he  is  a  party,  and  as  no 
injury  or  wrong  can  result  from  it,  so  far  as  we  can  perceive, 
we  can  see  no  objection  to  the  practice.     His  attorney  would, 
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no  doubt,  be  still  prohibited  from  dictating  or  writing  his 
answers,  as  well  as  of  other  witnesses ;  nor  could  a  party  to 
the  suit  dictate  or  write  the  answers  of  other  witnesses. 

On  the  trial  in  the  court  below,  McYey  was  asked  whether 
he  had  not  made  former  statements  inconsistent  with  evidence 
given  by  him  on  the  trial.  His  attention  was  called  to  the 
time,  place  and  statements  made,  and  he  answered  that  he  did 
not  remember  to  have  made  them.  On  the  trial,  he  stated 
that  the  "  depth  of  the  ditch  was  about  as  near  three  and  a-half 
feet  as  could  be  run."  The  questions  asked  him  were,  whether 
he  said  to  Phelps  that  "  Shaw  was  not  ditching  as  deep  as  he 
had  agreed,  but  he  was  ditching  as  deep  as  he  could  do  it  and 
make  anything  ?"  and  whether  he  did  not  say  to  Phelps  "  that 
it  was  not  as  deep  as  Shaw  had  agreed  to  put  it  ?"  Appellant 
called  Phelps  as  a  witness,  and  offered  to  prove  by  him  that 
McYey  had  made  these  statements,  but  on  appellee's  object- 
ing, the  court  refused  to  permit  him  to  answer  the  questions. 
In  this  there  was  error.  It  appears  that  the  ditch  was,  by  the 
agreement  of  the  parties,  to  be  three  and  a-half  feet  deep,  and 
he  had  called  McYey  to  prove  a  compliance  with  the  terms 
of  the  contract,  and  the  witness  had  given  evidence  tending 
to  prove  that  the  ditch  was  of  the  proper  depth.  This  testi- 
mony was  important,  as  the  depth  of  the  ditch  was  in  dispute, 
and  important  on  the  issue  being  tried.  And  to  show  that  a 
witness  has  made  at  other  times  contradictory  statements,  is 
always  admissible  to  impeach  his  testimony. 

It  has  been  held,  that  where  a  witness'  attention  is  called 
to  the  time,  place  and  declarations  made  by  him,  and  he  denied 
having  made  them,  or  states  that  he  does  not  recollect  them, 
or  gives  indirect  or  evasive  answers,  the  other  party  may  prove 
that  he  made  such  statements.  Ray  v.  Bell,  24  111.  451. 
Unless  he  denies,  however,  that  he  made  the  statements,  it 
might  not  impair  the  weight  of  his  evidence  to  the  same 
extent  as  if  the  denial  was  positive.  In  such  a  case,  it  would 
be  for  the  jury  to  determine  whether  he  really  had  forgotten 
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having  made  the  statement,  or  only  evaded  answering.  But, 
in  such  cases,  it  is  for  the  jury  to  determine  the  extent  to  which 
his  credibility  was  impeached,  and  the  weight  they  should 
give  the  evidence  of  such  a  witness.  The  court  erred  in  not 
permitting  Phelps  to  answer  these  questions ;  and  the  judg- 
ment of  the  court  below  must  be  reversed  and  the  cause 
remanded. 

Judgment  reversed. 


Oloff  Hawkinson 

V. 

Peter  Olson. 

1.  Assignor — whether  liable.  In  order  to  render  the  assignor  of  a  pro- 
missory note  liable,  under  our  statute,  the  maker  must  be  sued,  if  solvent,  and 
if  not,  neither  suit  nor  demand  is  necessary. 

2.  And  it  is  immaterial  whether  the  assignment  was  made  before  or  after 
the  maturity  of  the  note. 

Appeal  from  the  Circuit  Court  of  Knox  county ;  the  Hon. 
Arthur  A.  Smith,  Judge,  presiding. 

The  opinion  states  the  case. 

Messrs.  Kjtchell  &  Arnold,  for  the  appellant. 

Mr.  A.  M.  Craig,  for  the  appellee. 

Per  Curiam  :  This  was  an  action  of  assumpsit,  brought  by 
the  endorsee  against  the  endorser  of  a  promissory  note  for 
$75.  The  plaintiff  recovered  the  amount  paid  by  him  to  the 
endorser,  and  the  defendant  appealed.     Objection  is  taken  to 
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the  first  and  third  instructions  given  for  the  plaintiff,  which 
were  as  follows : 


"  1st.  The  jury  are  instructed  that  if  they  believe,  from  the 
evidence,  that,  on  or  about  the  last  of  January  or  first  of  Feb- 
ruary, 1867,  Hawkinson  sold  to  Olson  the  note  shown  in 
evidence,  and  then  and  there  endorsed  the  same  to  him  by 
writing  his  name  on  the  back  of  said  note,  and  that  at  the 
time  of  said  sale,  and  since  the  making  of  said  note,  Bergen 
&  Sisson  were  insolvent,  then  the  jury  will  find  for  the 
plaintiff  the  amount  due  on  said  note,  unless  the  jury  believe, 
from  the  evidence,  that  it  was  the  intention  of  the  parties  that 
Hawkinson  should  not  be  liable. 

"3d.  The  jury  are  instructed  that  it  is  immaterial  in  this 
case  as  to  what  idea  the  defendant  had,  or  what  his  opinion 
was,  as  to  his  liability  as  endorser  of  the  note.  If  the  jury  are 
satisfied,  from  the  evidence,  that  the  defendant  sold  the  note 
to  plaintiff  and  endorsed  the  same  to  him,  and  nothing  was 
said  at  the  time  as  to  whether  he  should  be  liable  or  not,  in 
law  he  is  liable  as  endorser." 

These  instructions  lay  down  the  law  with  entire  accuracy, 
except  as  to  the  measure  of  damages,  and  the  error  in  that 
respect  worked  the  defendant  no  harm,  as  it  was  corrected  by 
a  subsequent  instruction,  and  the  verdict  was  only  for  the  sum 
paid  by  the  plaintiff.  It  is  objected  that  these  instructions  do 
not  require  a  demand  upon  the  maker.  None  was  necessary. 
Under  our  statute,  the  maker  must  be  sued,  if  solvent,  and 
if  not,  neither  demand  nor  suit  is  necessary,  and  it  is  imma- 
terial whether  the  endorsement  was  before  or  after  the  matu- 
rity of  the  note. 

It  is  also  urged  that  the  evidence  shows  the  endorser  was 
not  to  be  liable,  and  the  endorsement  should  be  treated  as 
made  without  recourse.  Without  considering  the  question, 
whether  the  legal  effect  of  a  blank  endorsement  can  be  thus 
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qualified  by  parol  proof,  it  is  sufficient  to  say  that  the  question 
of  the.  intent  of  the  parties  was  left  to  the  jury,  and  there  is 
no  good  ground  for  setting  aside  their  verdict.  The  judgment 
must  be  affirmed. 

Judgment  affirmed. 


William  C.  Wilder  et  al. 

v. 

Lydia  A.  House. 


1.  Trespass — when  it  will  lie — landlord  entitled  to  possession — cannot  resort  to 
force.  Under  our  statute,  though  a  landlord  be  wrongfully  kept  out  of  posses- 
sion, he  has  no  right  to  resort  to  force  to  effect  an  entry.  Such  an  entry  is 
unlawful,  and  being  so,  an  action  for  the  trespass  will  lie. 

2.  Former  decision.  The  case  of  Pardy  v.  Reeder,  41  111.  279,  is  to  the  same 
effect. 

Writ  of  Error  to  the  Circuit  Court  of  Kane  county  ;  the 
Hon.  Isaac  Gr.  Wilson,  Judge,  presiding. 

The  opinion  states  the  case. 

Mr.  A.  M.  Harrington,  for  the  plaintiffs  in  error. 

Messrs.  Barry  &  Botsford,  for  the  defendant  in  error. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 


This  was  an  action  for  trespas,?  upon  the  person  and  personal 
property,  brought  under  the  following  circumstances :  One 
Rich,  being  in  possession  of  a  house  and  lot  as  tenant  for  a 
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year,  permitted  Mrs.  House,  who  set  up  some  claim  to  the 
property,  to  take  possession  of  one  or  two  rooms.  She  and 
Rich  continued  in  possession  for  seven  or  eight  months,  and 
until  the  end  of  the  term,  when  Rich  surrendered  his  posses- 
sion to  the  appellant,  Wilder,  as  the  new  tenant  of  his  land- 
lord. Wilder  and  Mrs.  House  continued  the  occupancy  for 
several  weeks,  and  until  the  latter  had  occasion  to  be  absent 
for  a  day,  when  Wilder  entered  the  room  occupied  by  her, 
through  the  window,  put  her  furniture  out  of  doors,  and  when 
she  returned  in  the  evening,  used  such  violence  to  her  person 
as  was  necessary  to  prevent  her  from  entering  the  house,  and 
compelled  her  to  take  refuge  with  a  neighbor.  For  this  she 
brought  her  action,  and  a  jury  gave  her  a  verdict  of  $256. 

We  can  find  no  fault  with  this  verdict.  It  falls  within  the 
principles  settled  in  Purdy  v.  Beeder,  41  Ills.  If  the  tenant 
Rich  improperly  allowed  Mrs.  House  to  take  possession  of  a 
part  of  the  house,  and  she  wrongfully  refused  to  go  out  with 
Rich,  the  law  gave  the  landlord  the  same  remedy  he  would 
have  had  against  Rich,  had  he  held  over,  but  it  gave  him  no 
right  to  resort  to  force. 

The  plaintiffs  in  error  object  to  the  eighth  instruction  given 
for  the  plaintiff,  that  it  assumes  disputed  facts.  It  is  not  open 
to  that  criticism ;  the  instruction  puts  the  case  hypothetically. 
The  judgment  must  be  affirmed. 

Judgment  affirmed. 
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Chillicothe  Ferry,  Road  &  Bridge  Company 

v. 
Elisha  Jameson  et  al. 

1.  Evidence — practice.  The  rules  of  practice  require  each  party  to  introduce 
all  of  his  evidence  in  chief  when  proving  his  case,  but  they  have  a  right  after- 
wards to  introduce  rebutting  evidence  in  support  of  their  evidence  in  chief;  but 
a  court  may,  in  its  discretion,  at  any  time  before  the  argument  to  the  jury  com- 
mences, permit  either  party  to  introduce  evidence  in  chief,  to  promote  justice, 
nor  can  error  be  assigned  on  the  admission  of  such  evidence. 

2.  Same — attorney  as  witness.  While  an  attorney  is  not  a  competent  witness 
to  disclose  confidential  communications  of  his  clients,  he  may  testify  to  facts  he 
learns  or  knows  from  other  sources  than  from  the  relation  of  attorney  and  client ; 
and,  it  should  appear  that  he  derived  his  knowledge  from  that  relation  before  it 
is  excluded. 

3.  New  trial — verdict  against  the  evidence.  "Where  evidence  is  conflicting,  it  is 
the  province  of  the  jury  to  weigh  it,  and  give  it  such  weight  as  it  is  entitled  to 
receive,  and  having  done  so,  their  verdict  will  not  be  disturbed  unless  it  is 
clearly  against  its  weight. 

Appeal  from  the  Circuit  Court  of  Peoria  county  ;  the  Hon. 
Sabin  D.  Puterbatjgh,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  brought  to  the  Circuit 
Court  of  Peoria  County,  by  appellees  against  appellant,  to 
recover  upon  a  contract  for  grading. 

Upon  the  trial  of  the  cause  in  the  court  below,  the  jury 
returned  a  verdict  for  the  plaintiffs,  and  assessed  their  damages 
at  $2,095.82,  for  which  the  court  rendered  judgment.  The 
defendants  moved  for  a  new  trial,  which  was  denied  by  the 
court,  and  they  bring  the  cause  to  this  court,  and  ask  that  the 
judgment  of  the  court  below  be  reversed,  and  assign  as 
errors : 

1st.  The  court  improperly  refused  to  grant  a  new  trial  asked 
for  by  appellants. 

36— 48th  111. 
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2d.  The  court  erred  in  admitting  evidence  for  the  appellees. 
3d.  The  court  gave  improper  instructions  for  the  appellees. 
4th.  The  court  refused  to  give  proper  instructions  asked  for 
by  the  appellants. 

Messrs.  O'Brien  &  Wells,  for  the  appellants. 

Messrs.  McCoy  &  Stevens  and  Messrs.  Ingersoll  &  Mc- 
Cune,  for  the  appellees. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

It  is  urged  that  the  court  below  erred  in  permitting  appellees 
to  call  witnesses  and  introduce  evidence  in  chief,  after  appel- 
lants had  closed  their  testimony.  On  the  other  side,  it  is  con- 
tended that  this  evidence  was  strictly  rebutting,  or  if  it  was 
not,  that  it  was  discretionary  with  the  court  below  to  permit 
them  to  introduce  evidence  in  chief,  and  the  exercise  of  such 
a  discretion  would  not  be  subject  to  review  in  this  court.  All 
works  on  evidence  state  it  as  a  rule  of  practice,  that  a  plaintiff 
should,  in  the  first  instance,  introduce  the  evidence  necessary  to 
sustain  his  case,  and  the  defendant  should  introduce  all  his  evi- 
dence in  chief  after  the  plaintiff  has  closed  his  case,  but  the  par- 
ties have  the  right  to  introduce  rebutting  testimony.  They  should 
however,  not  withhold  evidence  in  chief],  to  be  introduced  as 
rebutting  testimony.  But  in  case  of  accident  or  inadvertence, 
if  material  evidence  in  chief  is  omitted,  it  is  discretionary  with 
the  court,  in  the  attainment  of  justice,  to  admit  it  at  any  time 
before  the  commencement  of  the  argument  to  the  jury.  And  it 
is  discretionary  with  the  judge  who  tries  the  cause,  to  permit  the 
introduction  of  evidence  out  of  its  order,  but  such  discretion  is 
not  usually  exercised  except  for  good  reasons,  and  to  advance 
justice.  But  when  the  court  below  has  permitted  it,  the  pre- 
sumption will  be  indulged  that  the  discretion  was  properly 
exercised. 
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It  is  not  unfrequently  a  matter  of  some  difficulty  to  deter- 
mine whether  evidence  is  strictly  testimony  in  chief,  or  is 
properly  rebutting.  It  may  be  so  with  a  portion  of  plaintiff's 
evidence  in  this  case;  but  from  a  careful  *  perusal,  we  are 
inclined  to  think  it  was  properly  regarded  as  rebutting  evi- 
dence. Appellees  proved  that  they  had  done  a  specified 
amount"  of  grading  at  a  particular  price.  When  appellants' 
engineers  were  called,  they  fixed  the  amount  below  that  of 
appellees,  and  they  then  recalled  their  engineer  to  prove  that 
he  had  allowed  ten  per  cent,  for  shrinkage,  according  to  cus- 
tom in  such  work,  and  that  the  others  had  not  made  the 
allowance.  He  might,  no  doubt,  have  given  this  explanation 
when  testifying  in  chief,  but  failing  to  do  so,  there  could  be  no 
objection  to  permit  him  to  be  recalled  for  the  purpose,  after 
appellants  had  closed  their  testimony.  And  the  evidence 
objected  to  was,  most  of  it,  of  a  similar  character.  We  per- 
ceive no  error  in  thus  permitting  its  introduction. 

It  is  also  urged  that  it  was  error  to  permit  Gibbons,  who 
had  been  appellants'  attorney,  to  testify.  It  is  true,  that  to  permit 
an  attorney  to  disclose  the  secrets  of  his  client  obtained  from 
him,  and  not  from  other  sources,  is  illegal  and  erroneous.  The 
question  then  arises,  whether  it  appears  that  Gibbons  did  tes- 
tily to  facts  which  he  only  learned  from  his  clients,  while  the 
relation  of  attorney  and  client  continued,  as  he  was  a  compe- 
tent witness  as  to  facts  learned  from  other  sources,  or  even 
from  his  former  clients  if  communicated  after  the  relation  had 
ceased.  The  only  portion  of  his  testimony  that  seems  to  be 
important,  was  in  reference  to  Hosmer's  knowledge  that  the 
ditch  on  the  north  side  of  the  embankment  had  been  aban- 
doned as  useless.  He  does  not  state  when  this  came  to 
Hosmer's  knowledge — -whether  while  acting  as  appellants' 
attorney,  or  afterwards.  He  says  that  he  was  their  attorney 
while  the  contract  was  being  made,  and  drew  a  part  of  a  con- 
tract, a  portion  of  which  was  rejected,  and  the  balance  was 
assented  to  but  was  not  adopted.     It  does  not  appear  that 
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Hosmer  then  knew  that  the  construction  of  the  ditch  had  been 
abandoned,  but  as  the  contract  required  it,  and  it  was  subse- 
quently made,  we  cannot  infer  that  the  witness  learned  it  at 
that  time,  but  rather  that  it  was  subsequent  to  that  time. 
Nor  does  he  say  when,  how,  or  from  whom  he  learned  that 
Hosmer  knew  the  ditch  had  been  abandoned.  It  may 
have  been  after  he  ceased  to  be  appellants'  attorney,  or,  if  not, 
he  may  have  heard  the  agreement  made,  that  the  construction 
of  the  ditch  should  be  abandoned.  The  witness  was  an  attor- 
ney, and  must  have  known  that  it  would  not  only  be  erroneous, 
but  highly  dishonorable,  to  violate  the  confidence  the  law 
imposes  between  attorney  and  client,  by  improperly  divulging 
the  secrets  of  his  clients.  We  cannot  presume  that  he  would, 
but  would  himself  Jiave  raised  the  objection  on  the  trial,  and 
appealed  to  the  court  to  protect  him  from  being  compelled  to 
do  so,  in  giving  his  testimony.  The  record  fails  to  show  that 
this  testimony  was  privileged. 

As  it  relates  to  the  testimony  of  engineers,  it  was  conflicting, 
no  two  agreeing  as  to  the  amount  of  the  excavation  which 
appellees  did  under  the  contract.  In  case  of  such  a  want  of 
harmony  in  the  testimony,  it  was  the  duty  of  the  jury  to  weigh 
and  carefully  consider  it,  and  be  governed  by  that  portion 
which  they  believed  to  be  true.  They,  we  must  presume, 
acted  upon  this  rule,  and  we  can  see  that  there  is  evidence  to 
sustain  their  finding  ;  and  we  are  not  disposed  to  disturb 
their  verdict.  JSTor  do  we  perceive  any  force  in  the  objection 
that  appellees  deviated  from  the  terms  of  the  specifications,  in 
performing  the  labor.  It  seems  all  to  have  been  done  under 
the  directions  of  appellants'  engineer.  If  any  alterations 
were  made,  it  was  by  their  own  agent,  appointed  by  them, 
and  agreed  to  by  appellees,  to  superintend  its  construction ; 
hence,  appellants  have  no  right  to  complain. 

Exceptions  are  taken  to  the  instructions  given  for  appellees, 
and  the  refusal  to  give  a  portion  of  those  asked  by  appellants. 
After  an  attentive  perusal  of  all  the  instructions,  as  well  those 
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given  as  those  refused,  we  do  not  discover  any  error.  Those 
given  we  think  fully  and  fairly  presented  the  case  to  the  con- 
sideration of  the  jury.  Nor  can  we  see  that  if  those  which 
may  have  embodied  correct  legal  propositions,  and  which  were 
refused,  had  been  given,  the  result  could  have  been  differ- 
ent. The  principles  applicable  to  the  case  were  embodied  in 
the  instructions  given,  and  where  correct  rules  applicable  to 
the  case  were  contained  in  any  of  those  refused,  it  will  be 
found  that  the  same  principle,  although  differently  stated,  had 
already  been  given,  and  it  could  serve  no  beneficial  purpose 
to  repeat  them  to  the  jury. 

From  the  whole  record,  we  cannot  see  that  any  error  has 
been  committed  which  requires  a  reversal  of  the  judgment, 
and  it  must  be  affirmed. 

Judgment  affirmed. 


Timothy  Wright 

v. 

The  City  of  Chicago. 


1.  Special  assessments — of  the  "  investigation"  required  in  assessing  special 
benefits.  The  14th  section  of  chapter  2  of  the  amended  charter  of  1867,  of  the 
City  of  Chicago,  does  not  require,  for  the  purposes  o{  investigation  in  reference 
to  the  assessment  of  special  benefits,  to  be  derived  from  certain  proposed  public 
improvements,  that  the  Commissioners  of  Public  Works  should  go  upon  the 
ground,  or  streets  sought  to  be  improved,  and  there  investigate.  It  is  sufficient 
that  they  investigate  the  matter  in  their  office,  as  they  are  presumed  to  know  all 
the  peculiarities  of  the  locality,  and  familiar  with  the  subject. 

2.  Same — requisites  of  the  commissioners'  report,  in  that  regard.  Where  the 
report  of  the  commissioners  in  respect  to  the  assessment  of  special  benefits, 
shows  they  found  aud  estimated  the  benefits  to  private  property,  relatively  to 
that  of  the  whole  city,  and  assessed  such  property  accordingly,  that  is  sufficient, 
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without  the  use  of  the  word* "  investigate,"  in  that  connection.     It  will  be  pre- 
sumed the  commissioners  thoroughly  investigated  the  whole  subject. 

3.  Same — of  the  grounds  for  omitting  certain  property  from  an  assessment. 
Quaere,  whether  it  is  not  a  sufficient  reason  for  omitting  certain  property  from 
an  assessment  for  benefits  to  be  received  from  a  proposed  improvement,  that  it  is 
to  be  included  in  a  future  assessment  for  other  improvements. 

4.  Same — how  far  the  action  of  the  commissioners  is  final.  But,  at  any  rate, 
the  determination  as  to  what  property  shall  be  assessed,  and  what  omitted,  can- 
not depend  upon  the  judgment  of  any  other  persons  than  the  commissioners,  and 
their  judgment  must  stand  unless  impeached  for  fraud. 

5.  So  it  is  not  competent,  on  an  application  for  a  judgment  against  certain 
lots,  on  a  special  assessment  warrant,  to  prove  that  lots  omitted  from  the  assess- 
ment, were  specially  benefited  by  the  improvement,  as  much  as  other  lots  that 
were  assessed  therefor. 

6.  Same — of  impeaching  the  report  of  the  commissioners  by  their  own  testimony. 
It  is  not  competent  to  impeach  the  return  of  the  commissioners,  or  to  show  they 
violated  the  oaths  they  had  taken,  before  making  an  assessment,  by  their  own  tes- 
timony. The  commissioners,  in  making  such  an  assessment,  act  .in  a  quasi 
judicial  capacity,  and  cannot  be  called  on,  in  any  tribunal,  to  inculpate  them- 
selves, or  show  reasons  for  their  action,  or  stultify  themselves. 

Appeal  from  the  Superior  Court  of  Chicago ;  the  Hon. 
Joseph  E.  Gary,  Chief  Justice,  presiding. 

This  was  an  application  in  the  court  below  for  a  judgment 
against  certain  lots  in  the  City  of  Chicago,  on  a  special  assess- 
ment warrant,  for  certain  public  improvements. 

The  report  of  'the  Board  of  Public  Works,  upon  which  the 
proceeding  is  based,  was  as  follows  : 

"  To  the  Mayor,  dbo. : 

"  The  Board  of  Public  Works  having  received  an  applica- 
tion for  the  improvement  of  Kinzie  street,  from  the  west  line 
of  Clark  street  to  Kinzie  street  bridge,  recommend  that"  cer- 
tain specified  improvements  be  made  "  in  the  manner  particu- 
larly described  in  the  accompanying  drawing,  and  in  the 
ordinance  herewith  submitted  directing  the  work  to  be  done. 
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The  contemplated  improvement  is  not  asked  for  by  the  peti- 
tion of  the  owners  of  a  majority  of  the  property  to  be  assessed 
for  such  improvement." 

Then  follows  an  estimate  of  the  tqtal  expense  of  the  pro- 
posed improvement,  which  is  fixed  at  $31,183.75.  The  report 
concluding  as  follows : 

"It -is  the  opinion  of  the  board,  that  of  this  estimate  of 
expense,  the  sum  of  $23,840.04  maybe  properly  chargeable  to 
real  estate  specially  benefited  by  the  said  proposed  improve- 
ment, and  that  the  sum  of  $7,313.71  may  be  properly  chargeable 
to,  and  paid  out  of,  the  general  or  some  specific  fund,  provided 
.by  general  taxation.   - 

"  It  is  also  the  opinion  of  the  board,  that  real  estate  to  be 
assessed  for  said  improvement,  can  be  found  specially  benefited 
to  the  extent  of  the  damages,  costs  and  expenses  necessary  to 
be  incurred  thereby." 

Appended  to  the  assessment  roll  is  the  following  certificate 
of  the  Commissioners  of  the  Board  of  Public  Works : 

""The  undersigned  hereby  certify,  that  they  have  completed 
the  assessment  roll,  amounting  to  $23,810.04,  the  sum  ordered 
by  the  Common  Council  of  the  City  of  Chicago,  to  be  assessed 
by  the  Commissioners  of  the  Board  of  Public  Works,  upon 
the  real  estate  by  them  deemed  specially  benefited  by  the" 
proposed  improvement ;  "  and  that  said  assessment  has  been 
made  upon  the  real  estate  deemed  by  them  specially  benefited 
by  the  said  improvement,  in  proportion,  as  nearly  as  may  be, 
to  the  special  benefits  resulting  thereto ;  that  before  proceed- 
ing to  make  such  assessment,  they  were  duly  qualified  before 
entering  upon  their  duties,  as  appears  by  the  oath  hereto 
attached  ;  that  they  then  gave  six  days'  notice,  by  publication 
in  the  Chicago  Republican,  the  corporation  newspaper  of  the 
City  of  Chicago,  of  the  time  and  place  of  their  meeting,  for 
the  purpose  of  making  such  assessment,  said  publication  being 
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completed  previous  to  such  meeting,  as  appears  by  the  certifi- 
cate of  publication  hereto  annexed ;  that  they  were  present 
at  the  time  and  place,  and  for  the  purpose  designated  in  the 
said  notice,  and  did  then  and  there,  and  do  hereby,  assess  the 
respective  amounts  set  opposite  to  each  separate  block,  lot, 
sub-lot,  piece  or  parcel  of  land  in  the  foregoing  assessment  roll 
mentioned,  in  their  appropriate  columns,  as  the  special  benefits 
resulting  thereto  from  said  contemplated  improvement." 

On  the  trial  in  the  court  below,  the  defendants,  against 
whose  property  the  judgment  was  sought  to  be  obtained,  pro- 
pounded to  A.  H.  Burley,  one  of  the  Commissioners,  the  fol- 
lowing interrogatories : 

1.  State  if  you  know  whether  the  Board  of  Public  Works 
examined  the  lots  assessed,  before  reporting  to  the  Common 
Council  the  ordinance  directing  said  work  to  be  done. 

2.  State  if  you  know  whether  the  Board  of  Public  Works, 
before  or  at  the  time  of  making  said  assessment,  determined 
that  lots  one  (1),  two  (2)  and  three  (3),  in  block  three  (3) ;  lots 
four  (4)  and  five  (5),  in  block  two  (2),  and  lot  four  (4)  in  block 
four  (4),  all  of  the  original  town  of  Chicago,  would  not  be 
benefited  by  said  assessment. 

3.  State  if  you  know  what  was  the  reason  for  the  omission 
of  said  lots  from  said  assessment. 

4.  State  if  you  know  whether  the  Board  of  Public  Works 
omitted  said  lots  from  the  assessment,  for  the  reason  that  said 
lots  had  been  assessed,  or  were  about  to  be,  for  the  making  of 
improvements  on  other  streets. 

5.  For  the  payment  of  what  debts,  if  any,  of  the  City  of 
Chicago,  was  said  assessment  made  ? 

6.  Is  the  City  of  Chicago  indebted  for  the  making  of  said 
improvements,  and  is  said  assessment  made  for  the  purpose  of 
paying  said  debts  \ 
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7.  State  if  you  know  whether  lots  three  (3)  and  four  (4),  in 
block  six  (6),  of  the  original  town  of  Chicago,  are  more  bene- 
fited by  said  assessment  than  lot  five  (5^,  in  block  two  (2),  and 
the  lot  immediately  opposite  on  the  north  ?    - 

To  each  and  every  one  of  the  foregoing  questions,  the 
counsel -for  the  city  objected,  and  the  court  sustained  said 
objections,  and  the  witness  was  not  permitted  to  answer  any 
of  said  questions.  To  which  ruling  of  the  court,  the  defen- 
dants then  and  there  excepted. 

The  trial  resulted  in  a  judgment  against  the  lots,  from  which 
the  owners  appealed  to  this  court. 

The  specific  grounds  upon  which  error  is  assigned,  are  set 
forth  in  the  opinion. 

Messrs.  Shorey  &  Hayes, -and  Mr.  Sanford  B.  Perry,  for 
the  appellant. 

> 
Mr.  S.  A.  Irvin,  for  the  appellee. 

"Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  an  application  to  the  Superior  Court  of  Chicago, 
for  a  judgment  on  a  special  assessment  warrant  for  improving 
a  certain  portion  of  Kinzie  street  in  that  city. 

"Various  objections  were  taken  to  the  proceedings,  by  the 
appellant,  all  of  which  were  overruled,  and  a  judgment  was 
entered  as  prayed. 

To  reverse  this  judgment,  the  record  is  brought  here  by 
appeal. 

It  is  unnecessary  to  specify  the  several  objections,  as  the 
points  involved  in  them  have  been  settled  by  prior  decisions 
of  this  court. 

Much  stress  is  laid  by  appellant  on  the  fact,  that  it  does  not 
appear,  in  so  many  words,  that  the  Commissioners  of  Public 
37-48th  III. 
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Works  did,  in  fact,  investigate  whether ,  there  was  any  real 
estate  which  would  be  specially  benefited  to  the  extent  of  the 
assessment,  over  and  above  the  city  at  large  ;  or,  that  the  com- 
mon council,  when  passing  the  ordinance,  had  before  it  any 
evidence  derived  from  such  an  investigation,  that  there,  was 
such  property. 

The  word  K  investigate,"  is  not  found  in  the  report  of  the 
commissioners,  but  there  is  found  in  it  a  substantial  compli- 
ance with  the  ordinance  providing  for  the  improvement,  and 
it  shows  they  found  and  estimated  benefits  to  private  property, 
relatively,  to  that  of  the  whole  city,  and  assessed  such  pro- 
perty accordingly. 

In  MeAuley  v.  The  City  of  Chicago,  22  I1L  563,  referred 
to  by  appellant,  it  was  held  that  the  law  raised  a  presumption 
in  favor  of  the  regularity  of  all  the  proceedings  levying  the 
assessment,  by  requiring  the  court  to  render  a  judgment 
upon  the  report  of  the  collector,  which,  it  is  not  requisite, 
should  refer  to,or  state  any  of  them,  but  merely  describe  the  Mnd 
and  state  the  amount  of  the  assessment  against  each  parcel. 
It  was  for  the  defendant  to  overcome  this  presumption,  by 
showing  affirmatively  that  something  was  omitted  or  impro- 
perly done. 

The  fourteenth  section  of  chapter  2  of  the  amended  charter, 
does  not  require,  for  the  purposes  of  investigation,  that  the 
commissioners  .of  public  works  should  go  upon  the  ground,  or. 
streets  sought  to  be  improved,  and  there  investigate.  Full 
investigation  of  a  subject,  be  it  moral,  political,  or  philosophi- 
cal, can  generally  be  better  pursued  in  the  closet  than  in  the 
open  air,  in  crowded  streets.  Eminent  lexicographers  define 
investigation  to  be,  the  action  or  process  of  searching  minutely 
for  truth,  facts,  or  principles ;  a  careful  inquiry  to  find  out 
what  is  unknown,  either  in  the  physical  or  moral  world,  and 
either  by  observation  and  experiment,  or  by  argument  and 
discussion.  Thus  we  sneak  of  the  investigations  of  the  phi- 
losopher and  the  mathematician ;   the  investigations  of  the 
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judge,  the  moralist,  and  the  divine,  and,  may  we  not  add,  of 
boards  of  commissioners  of  public  works  ? 

It  must  be  presumed,  these  commissioners,  as  they  were 
sworn  to  do,  thoroughly  investigated  this  matter  in  their  office, 
and  discussed,  fully,  the  merits  of  the  whole  subject,  knowing, 
as  they  are  presumed  to  have  known,  all  the  peculiarities  of 
the  locality,  and  familiar  with  the  subject.  ^ 

The  result  of  their  investigation  was  this  report  to  the  com- 
mon council,  accompanied  by  the  required  ordinance.  All 
the  proceedings  subsequent  thereto,  have  been  in  strict  com- 
pliance with  the  charter,  and  are  faultless. 

It  is  objected  by  appellant,  that  the  court  excluded  testi- 
mony offered  by  him  for  the  purpose  of  establishing  the  fact, 
that  certain  lots  specially  benefited  by  the  proposed  improve- 
ment, were  omitted  from  the  assessment,  for  the  illegal  reason, 
that  those  lots  and  blocks  either  had  been,  or  were  about  to 
be,  assessed  for  improvements  on  other  streets,  and  he  com- 
plains that  he  was  not  permitted  to  show,  by  evidence,  that 
lots  omitted  from  the  assessment,  were  specially  benefited  by 
the  improvement,  as  much  as  other  lots  that  were  assessed 
therefor. 

As  to  the  first  matter  of  complaint,  we  are  not  prepared  to 
<say,  the  reason  given  for  omitting  certain  lots,  that  they  were 
to  be  included  in  a  future  assessment  for  other  improvements, 
was  not  a  good  reason  for  omitting  them ;  at  any  rate,  the 
improvement  in  progress  was  not  to  depend  upon  the  judg- 
ment of  any  other .  persons  than  the  commissioners  of  the 
board  of  public  works,  and  they,  in  their  judgment,  sworn  to 
exercise  it  fairly  and  honestly,  deemed  it  proper  to  omit  them. 
And  the  same  may  be  said  of  the  remaining  matter  of  com- 
plaint. The  commissioners  were  the  sole  judges  in  the  premi- 
ses. On  their  oaths  they  have  reported  that  the  lots  assessed 
were  specially  benefited  by  the  proposed  improvement,  and 
their  judgment  must  stand  unless  irnpeached  for  fraud.     On 
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this  branch  of  the  case,  we  refer  to  Mliott  v.  The  City  of 
Chicago,  post,  and  City  of  Chicago  v.  Burtice,  24  111.  489. 
-  It  is  also  complained  by  appellant,  that  certain  questions 
were  propounded  to  A.  H.  Burley,  one  of  the  commissioners, 
which  the  court  disallowed,  and  we  think  properly.  The 
scope  and  object  of  the  interrogatories,  was  to  impeach  the 
return  of  the  commissioners,  and  to  show  they  violated 
the  oaths  they  had  taken  before  making  the  assessment. 
These  commissioners  were  acting  in  a  quasi  judicial  capacity, 
as  they  were  required  to  investigate,  deliberate,  and  decide 
upon  the  question  before  them,  and  it  is  unprecedented,  that 
persons  in  such  a  situation  can  be  called  on,  in  any  tribunal, 
to  inculpate  themselves,  or  show  reasons  for  their  action,  or 
stultify  themselves. 

The  remaining  point  is,  that  the  court  allowed  one  per  cent, 
per  month  as  damages.  "W  e  see  no  error  in  this,  as  it  con- 
forms to  the  rule  in  Scammonrs  case,  44  111.  269. 

There  being  no  error  in  the  record,  the  judgment  must  be 
affirmed. 

Judgment  affirmed. 


Eva  Lawrence,  Guardian,  etc. 

v. 

The  City  of  Chicago. 

Appeal  from  the  Superior  Court  of  Chicago;  the  Hon. 
Joseph  E.  Gary,  Chief  Justice,  presiding. 

Mr.  Sanford  B.  Perry,  for  the  appellant. 
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Mr.  S.  A.  Irvin,  for  the  appellee. 

Mr.  Chief  Justice  Breese  :  This  case  is,  in  all  respects, 
identical  with  the  preceding  case  of  Wright  v.  The  City  of 
Chicago,  and  is  decided  in  the  same  way.  The  judgment  is 
affirmed. 

Judgment  affirmed. 


J.  T.  D.  Elliott 

v. 
The  City  of  Chicago. 


Special  assessments — action  of  the  commissioners  in  assessing  special  bene- 
fits — how  far  conclusive.  The  judgment  of  the  commissioners  of  the  Board  of 
Public  Works  of  the  city  of  Chicago,  as  to  what  property  shall  be  included,  and 
what  shall  be  omitted,  in  the  assessment  of  special  benefits  to  be  derived  from 
a  contemplated  improvement,  cannot  be  questioned  except  for  fraud.  It  cannot 
be  overthrown  by  the  testimony  of  other  persons,  that  property  benefited  by 
the  proposed  improvement,  was  not  assessed. 

Appeal  from  the  Superior  Court  of  Chicago ;  the  Hon. 
Joseph  E.  Gary,  Chief  Justice,  presiding. 

The  opinion  of  the  court  contains  a  sufficient  statement  of 
the  case. 


Messrs.  Monroe  &  McKinnon,  for  the  appellant. 
Mr.  S.  A.  Irvin,  for  the  appellee. 
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Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  an  application  by  A.  H.  Heald,  city  collector  of 
the  city  of  Chicago,  to  the  Superior  Court,  for  judgment 
against  certain  lots  in  that  city,  assessed  for  certain  improve- 
ments on  Michigan  avenue. 

The  appellant,  Elliott,  appeared,  and  made  objections  to  the 
entry  of  any  judgment  against  the  property  assessed  in  his 
name,  on  the  grounds — 1st,  That  no  notice,  as  required  by 
law,  was  given  of  the  application  for  judgment.  2d.  The 
commissioners  willfully  and  fraudulently  failed  and  refused  to 
assess  real  estate,  knowing  the  same  to  be  specially  benefited 
by  the  proposed  improvement.  3d.  Because  all  the  material 
requirements  of  the  city  charter,  as  to  the  passing  of  the  ordi- 
nance for  (the  improvement)  and  as  to  the  acts  of  the  com- 
missioners of  the  Board  of  Public  Works,  and  of  the  Common 
Council  and  officers  of  the  city,  have  not  been  complied  with. 
4th.  No  notice,  as  required  by  law,  was  given  of  the  meeting 
*)f  the  commissioners  for  the  purpose  of  making  the  assess- 
ment ;  and  5th,  no  notice,  as  required  by  law,  was  given  of 
the  filing  of  the  assessment  roll  with  the  city  clerk,  or  the 
commissioners'  intended  confirmation  thereof. 

These  objections  were  overruled,  and  judgment  entered 
for  the  amount  assessed,  with  one  per  cent,  per  month  since 
September  6th$  1867,  and  costs,  and  an  order  entered  that 
sufficient  of  the  property  assessed  be  sold  to  satisfy  the 
judgment. 

To  reverse  this  judgment,  Elliott  appeals  to  this  court. 

In  support  of  the  second  objection,  appellant  called  several 
witnesses,  who  all  concurred  in  testifying  that  other  property 
on  Michigan  avenue,  not  assessed,  was  benefited  by  this 
proposed  improvement,  as  thereby  the  value  of  the  property 
was  enhanced. 

Had  these  witnesses  occupied  the  position  of  the  Board  of^ 
Public  Works,  they,  doubtless,  acting  on  their  own  judgments 
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and  official  oaths,  might  have  assessed  the  property  not  inclu- 
ded in  the  assessment  by  the  commissioners.  The  commis- 
sioners were  acting  under  oath,  and  were  to  be  controlled  by 
the  judgment  of  none  others  but  their  own,  and  on  their  oaths 
have  made  their  return  that  the  lots  assessed  were  specially 
benefited  by  the  proposed  improvement,  and  their  judgment 
must  stand,  unless  impeached  for  fraud,  not  the  slightest  proof 
of  which  is  exhibited  in  this  case.  As  matter  of  necessity, 
their  judgments  must  control,  else  there  could  be  no  such 
improvements.  If  a  board  of  public  works,  selected,  as  must 
be  supposed,  for  their  good  judgment,  integrity  and  general 
capacity,  should,  under  their  official  oaths,  declare  by  their 
report  that  certain  property  is  specially  benefited  by  a  pro- 
posed improvement,  can  it  be  that  their  judgment  shall  be 
overthrown  by  the  testimony  of  others  no  more  intelligent, 
and  no  more  honest  than  they  ?  The  judgment  of  men 
greatly  differ  in  almost  every  case  demanding  its  exercise,  and 
in  cases  like  this,  it  must  be  shown  it  was  unfairly  or  fraudu- 
lently exercised,  to  authorize  a  court  to  nullify  it.  Their 
judgment  must  be  conclusive  in  the  absence  of  all  fraud. 
City  of  Chicago  v.  Burtice,  24  111.  489. 

The  other  objections  have  no  foundation.  All  the  material 
requirements  of  the  law  have  been  substantially  complied 
with,  and  ail  the  proceedings,  from  their  inception  to  the  final 
judgment,  have  been  regular,  and  in  accordance  with  the 
charter. 

Perceiving  no  error  in  the  record,  the  judgment  is  affirmed. 

Judgment  affirmed. 
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Anson  B.  Jenks  etal. 

v. 
The  City  of  Chicago. 


1.  Special  assessments  —  collector }s  notice,  time  of  its  publication.  Where  the 
record  of  the  proceedings  for  a  judgment  upon  a  special  assessment  warrant 
shows  that  the  notice  given  by  the  collector,  upon  receipt  of  the  warrant,  was 
published  ten  days  consecutively,  that  will  be  sufficient,  it  not  appearing  that  the 
paper,  in  which  the  notice  was  published,  was  published  on  Sunday. 

2.  In  the  absence  of  proof,  it  will  not  be  presumed  the  corporation  newspaper, 
in  which  such  notices  are  published,  was  a  Sunday  paper,  but  rather,  that  the 
ten  consecutive  days  mentioned  in  the  printer's  certificate  of  publication  were 
secular  days. 

3.  And  where  the  collector's  report  shows  the  notice  was  published  ten  days, 
it  will  be  taken  to  mean  secular  days,  and  his  affidavit  appended  to  his  report  is 
-prima  facie  evidence  of  the  fact. 

4.  Same  —  conclusiveness  of  the  action  of  the  commissioners  in  assessing  special 
belief  ts.  Where  it  appears  that  an  assessment  in  the  city  of  Chicago,  for  a  pro- 
posed improvement,  was  upon  property  specially  benefited,  in  the  judgment  of 
the  commissioners  making  the  assessment,  their  judgment  can  not  be  impeached, 
except  for  fraud. 

5.  So  it  is  not  competent,  in  a  proceeding  for  a  judgment  upon  a  special 
assessment  warrant,  to  prove  that  the  assessment  was  levied  upon  the  front  foot, 
and  not  according  to  the  special  benefits  to  each  lot ;  such  an  objection  should 
be  taken  before  the  common  council. 

6.  Same — when  and  where  objections  should  be  taken.  Objections  to  the  fair- 
ness of  a  special  assessment,  or  to  the  basis  on  which  it  is  made,  should  be  made 
at  the  proper  time,  before  the  common  council,  and  if  not  allowed  there,  the 
proceedings  may  be  enjoined,  if  there  has  been  fraud  in  the  assessment,  or  made 
on  a  wrong  basis. 

Appeal  from  the  Superior  Court  of  Chicago;  the  Hon. 
Joseph  E.  Gary,  Chief  Justice,  presiding. 

The  opinion  states  the  case. 

Messrs.  Hervey,  Anthony  &  Galt,  for  the  appellants. 
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Mr.  S.  A.  Irvin,  for  the  appellee.  + 

Mr.  Chief  Justice  Breese  delivered -the  opinion  of  the  Court : 

This  is  an  appeal  from  a  judgment  rendered  by  the  Supe- 
rior Court  of  the  city  of  Chicago,  against  certain  lots  of 
appellants,  upon  a  special  assessment  levied  for  curbing,  filling, 
grading  and  paving  with  wooden  block  pavement,  south  Hal- 
stead  street,  from  the  south  line  of  Harrison  street  to  the 
crossing  of  the  Chicago,  Burlington  and  Quincy  railroad. 

At  the  trial,  appellants  made  several  objections  to  the  entry 
of  a  judgment,  all  of  which  were  overruled  by  the  court,  and 
a  judgment  was  rendered  as  claimed. 

to  reverse  that  judgment  an  appeal  is  taken  to  this  court, 
and  several  errors  assigned,  which  appellants  have  not  set  out 
in  their  abstract. 

By  examining  the  record,  it  would  appear,  the  following 
were  the  errors  complained  of:  In  excluding  the  testimony 
offered  in  support  of  the  objections  filed  ;  in  not  permitting 
the  witness  called,  to  show  how,  and  in  what  manner,  the  assess- 
ment was  levied  ;  that  the  assessment  was  illegally  levied,  and, 
therefore,  the  court  erred  in  rendering  judgment  against  the 
lots  in  question. 

The  points  made  in  appellants'  brief  are  not  based  upon  the 
assignment  of  errors,  unless  the  third  point  may  be  consid- 
ered as  founded  on  the  third  error  assigned. 

The  first  point  is  an  objection  to  the  notice  of  the  applica- 
tion for  judgment.  The  proof  shows  it  has  no  foundation,  as 
the  notice  was  published  six  consecutive  days,  excluding  Sun- 
day, and,  therefore,  in  compliance  with  the  ordinance. 

The  second  point  made  is,  that  the  notice  given  by  the  col- 
lector, upon  receipt  of  the  warrant  for  collecting  the  assessment, 
was  not  published  the  length  of  time  required  by  law. 

The  record  shows  this  notice  was  published  ten  days  consecu- 
tively, commencing  with  the  2d  of  October.  Were  it  shown 
38— 48th  III. 
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the  paper,  in  which  this  notice  was  published,  was  published 
on  Sunday,  then,  in  view  of  the  case  of  Scammon  v.  The  City 
of  Chicago,  40  111.  14 7,  as  two  Sundays  intervened,  the  notice 
would  be  insufficient ;  but  there  is  no  proof  the  corporation 
newspaper  was  a  Sunday  paper,  and  we  can  not  presume  it, 
but  would  rather  presume  the  ten  consecutive  days  mentioned 
in  the  printer's  certificate  were  secular  days. 

Besides,  the  collector's  report,  verified  by  his  oath,  shows 
the  notice  was  published  ten  days,  which  will  be  taken  to  mean 
secular  days,  and  his  affidavit  is  prima  facie  evidence  of  the 
fact. 

The  remaining  point  made  by  appellants  is,  that  the  assess- 
ment was  levied  upon  the  front  foot,  and  not  according  to  the 
special  benefits  to  each  lot,  and  they  should  have  been  allowed 
to  show  this  fact  to  the  court,  citing  City  of  Chicago  v.  Lamed, 
34  111.  282,  and  City  of  Ottawa  v.  Spencer,  40  ib.  211. 

The  record  shows  that  the  assessment  was  upon  property 
specially  benefited,  in  the  judgment  of  the  commissioners,  and 
their  judgment  could  not  be  impeached,  except  for  fraud. 
This  point  is  fully  disposed  of  by  the  case  of  Wright  v.  Chi- 
cago,  and  Eva  Lawrence  v.  same,  ante  pp.  285,  292.  These 
cases  also  dispose  of  the  objection  to  the  exclusion  of  Bailey's 
testimony. 

Objections  of  the  character  here  presented  should  be  made 
at  the  proper  time,  before  the  common  council.  If  they  dis- 
allow them,  he  might  enjoin  the  proceedings,  if  there  had 
been  fraud  in  the  assessment,  or  made  on  a  wrong  basis.  It 
is  not  fair,  or  just,  that  a  party  should  lie  by  until  the  improve- 
ment is  made,  and  then,  by  his  objections,  impose  the  whole 
burden  of  the  improvement  upon  the  city  or  upon  other  pro- 
perty holders,  the  full  benefit  of  which  he  enjoys. 

Perceiving  no  error  in  the  record,  the  judgment  must  be 
affirmed. 

Judgment  affirmed. 
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The  President  and  Board  of  Trustees  of  the 

Town  of  Ashton 

v. 

Freeman  Ellsworth. 


1.  Statutes — construction  of  section  22  of  the  act  of  March  5,  1867,  amending 
the  charter  of  Uie  toion  of  Ogle,  and  changing  name  to  Ashton  —  relative  to  licenses. 
The  provision  against  trafficking  in  intoxicating  beverages,  contained  in  the  22d 
section  of  the  act  of  March  5,  1867,  amendatory  of  the  charter  of  the  town  of 
.Ogle  Station,  and  changing  its  name  to  Ashton,  is,  in  itself,  a  prohibition  of  the 
traffic,  and  no  ordinance  is  required  to  render  it  effective. 

2.  Former  decision.  In  the  case  of  Strauss  v.  The  Town  of  Pontiac,  40  111. 
301,  a  similar  provision  was  construed  in  like  manner. 

Appeal  from  the  Circuit  Court  of  Lee  county ;  the  Hon. 
W.  W.  Heaton,  Judge,  presiding. 

The  opinion  states  the  case. 

Messrs.  Edsall  &  Crabtree,  for  the  appellants. 

Mr.  Charles  Blanchard,  for  the  appellee. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court: 

This  was  a  prosecution  instituted  by  the  president  and  trus- 
tees of  the  town  of  Ashton,  against  the  appellee,  for  selling 
liquor  in  said  town  without  a  license.  The  suit  was  brought 
under  the  22d  section  of  an  act  of  the  legislature,  approved 
March  5,  186T,  amending  the  charter  of  the  town  of  Ogle 
Station,  and  changing  its  name  to  Ashton.  The  section  in 
question,  after  forbidding  the  granting  of  licenses,  except  as 
thereinafter  provided,  enacts  that : 
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"  No  person  shall  be  permitted  to  bring  into  said  town,  or 
keep  about  his  or  their  premises,  *  *  *  any  of  the  above 
named  drinks,  liquors,  or  intoxicating  beverages,  for  the  pur- 
pose of  trafficking  therein." 

The  same  section  imposes  a  fine  upon  any  person  violating 
any  of  its  provisions,  to  be  recovered  in  an  action  of  debt 
before  a  justice  of  the  peace. 

It  is  contended,  in  behalf  of  the  appellee,  and  was  held  by 
the  circuit  court,  that  a  prosecution  could  not  be  maintained 
upon  this  provision  of  the  charter,  and  that  it  could  only  be 
made  effective  by  an  ordinance.  We  held,  however,  in  the 
case  of  Strauss  v.  The  Town  of  jRontiac,  40  111.  301,  which  was 
not  reported  when  the  case  at  bar  was  tried,  that  a  precisely 
similar  provision  in  the  charter  of  that  town  was,  in  itself,  a  pro- 
hibition of  the  traffic,  and  did  not  need  to  be  supplemented  by  a 
town  ordinance.  The  phrase  in  the  charter,  "  no  person  shall 
be  permitted,"  clearly  implies  a  prohibition.  We  can  entertain 
no  doubt  upon  this  point,  when  we  consider  that  the  same 
section  imposes  a  fine  of  twenty-five  dollars  upon  any  person 
violating  its  provisions  and  this  must  be  considered  as  imposed 
either  upon  the  persons  engaging  in  the  unlawful  traffic,  or 
upon  the  officers  of  the  town  who  fail  to  prevent  it.  The 
counsel  of  appellee  seems  to  consider  the  punishment  intended 
for  the  president  and  trustees  of  the  town,  but  we  are  of 
opinion  the  legislature  intended  the  fine  to  be  imposed  upon 
the  person  vending  an  article  whose  sale  it  was  the  obvious 
legislative  design  to  prevent. 

The  judgment  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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Delia  Hartwell  et  al 

v. 
Jacob  P.  Black  et  al. 

1.  Equity — specific  performance  of  verbal  contract.  Where  a  party  enters 
into  possession  of  real  estate,  under  a  proposition  either  that  he  may  lease  or 
purchase  it  on  specified  terms,  and  he  gives  no  notice  to  the  owner  that  he  has 
elected  to  purchase,  and  pays  the  sum  specified  as  rent,  at  the  times  proposed 
for  a  lease,  and  requires  the  owner  to  make  repairs  of  the  property  while  thus 
occupied,  and  in  other  respects  treats  it  as  belonging  to  the  landlord,  and  makes 
frequent  declarations  that  he  is  only  renting  it,  and  this,  too,  when  he  knows 
the  owner  is  offering  the  property  for  sale,  and  asks  permission  to  occupy  it  in 
part,  for  a  particular  purpose  :  Held,  That  such  a  contract  of  purchase  is  not 
shown  as  will  authorize  a  court  of  equity  to  decree  a.  deed,  and  that  the 
evidence  tends  to  prove  a  lease  and  not  a  sale. 

%  Same — proof.  To  entitle  a  party  to  a  specific  performance  of  a  verbal  agree- 
ment, the  proof  must  clearly  establish  a  contract,  and  all  of  its  terms  and 
conditions,  and  that  the  purchaser  has  relied  upon  and  performed  his  part  of 
the  agreement,  and  that  it  has  been  so  far  performed  as  to  take  it  out  of  the 
statute  of  frauds. 

3.  Injunction — dissolution — damages.  On  the  dissolution  of  an  injunction,  a 
decree  assessing  defendant's  damages  will  not  be  reversed  or  modified  because 
the  damages  are  too  small,  unless  the  decree  is  unsupported  by  evidence,  or  is 
manifestly  against  the  evidence  heard  on  the  assessment. 

Appeal  from  the  Circuit  Court  of  DuPage  County ;  the 
Hon.  Sylvanus  Wilcox,  Judge,  presiding. 

The  facts  in  this  case  are  fully  stated  in  the  opinion. 

Mr.  Charles  Wheaton,  for  the  appellants. 

Mr.  James  H.  Felch,  for  the  appellees. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 
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This  was  a  suit  in  chancery,  brought  by  appellants,  in  the 
Kendall  Circuit  Court,  against  appellees,  for  the  specific  per- 
formance of  an  agreement,  for  the  sale  of  a  house  and  lot  in 
Yorkville,  in  Kendall  county.  The  venue  was  subsequently 
changed  to  the  DuPage  Circuit  Court,  where  a  trial  was  had, 
resulting  in  a  decree  in  favor  of  appellees  and  the  dismissal 
of  complainants'  bill. 

The  bill  alleges  that  complainant,  Delia  Hartwell,  in  the 
month  of  March,  1863,  purchased,  by  verbal  contract,  of 
Black,  one  of  the  defendants,  the  premises  in  controversy ; 
that,  by  the  terms  of  the  contract,  Black  agreed  to  sell  the 
premises  to  her  for  the  sum  of  $1,310,  on  a  credit  of  two, 
three  or  more  years,  with  interest  at  ten  per  cent,  per  annum, 
with  a  sufficient  sum  to  pay  the  taxes  accruing  thereon,  by 
quarterly  payments ;  that  Black  agreed  to  receive  $150  per 
year,  payable  quarterly,  as  interest  and  taxes,  and  so  long  as 
she  kept  the  interest  and  taxes  paid,  the  principal  might  run 
until  she  should  be.  ready  to  pay  it,  when  he  would  convey 
the  property  to  her ;  and  that  she  should  take  immediate  pos- 
session of  the  premises,  but  no  specified  time  was  agreed 
upon  for  the  payment  of  the  money ;  that  she  entered  under 
the  contract,  and  has  been  in  possession  of  the  premises  ever 
since  ;  that  in  the  summer  of  1864-,  she  offered  to  pay  to  Black 
$230,  on  the  principal,  which  he  refused  to  receive  ;  that  she 
had  made  improvements  on  the  property  to  the  value  of  fifty 
dollars ;  that  she  had  paid  Black  between  April  1st,  1863, 
and  April  1st,  1865,  the  sum  of  three  hundred  dollars;  that 
on  the  20th  of  April,  1868,  Black,  in  fraud  of  her  rights,  con- 
veyed the  premises  to  Thomas,  who  had  commenced  an  action 
of  forcible  detainer  to  recover  possession  of  the  house  and  lot ; 
that  on  the  18th  of  May,  1865,  complainants  caused  the  sum 
of  $1,335  to  be  tendered  to  Black,  and  demanded  a  deed,  but 
he  refused  to  accept  the  money  or  to  execute  the  deed. 

Black  answered  the  bill,  and  denies  the  contract ;  alleges 
that  he,  by  letter,  in  March,  1863,  offered  to  sell  the  premises 
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to  George  W.  Hartwell,  for  $1,310,  or  rent  them  at  $150  per 
annum,  payable  quarterly ;  that  appellants  elected  to  rent 
them ;  have  paid  rent  by  the  quarter  since  the  first  of  April, 
1863,  until  the  first  of  April,  1865,  at  the  rate  of  $150  per 
year;  denies  that  appellants,  or  either  of  them,  ever  agreed 
to  pay  him  interest  or  taxes,  and  denies  that  they  took  or  held 
possession  otherwise  than  as  tenants,  and  insists  that  all  pay- 
ments were  made  as  rent,  and  not  otherwise.  He  denies  that 
valuable  improvements  were  made  on  the  premises,  and  sets 
up  and  relies  upon  the  statute  of  frauds  as  a  defense. 

Thomas  answered,  denying  all  fraud  in  the  conveyance  to 
him,  and  alleges  that  he  paid  an  adequate,  valuable  considera- 
tion for  the  property.  He  also  sets  up  and  relies  on  the  statute 
of  frauds. 

Appellants  insist  that  the  court  erred  in  refusing  the  relief 
and  in  dismissing  the  bill,  on  the  proofs  heard  on  the  trial 
below.  It  appears,  from  the  evidence  of  several  witnesses, 
that  Black  stated  that  he  had  sold  the  premises  to  appellees. 
On  the  other  hand,  a  larger  number  of  witnesses  state  that 
Mrs.  Hartwell  repeatedly  stated  that  they  were  renting  the 
premises  at  $150  per  year ;  and  that  they  were  but  tenants 
seems  to  be  clear,  from  the  manner  in  which  they  occupied 
the  property.  If  they  had  regarded  themselves  as  owners  or 
purchasers,  why  call  upon  Black  to  repair  the  house,  to  build 
a  barn,  and  for  permission  to  remove  shrubbery,  put  in  a  gate, 
or  for  permission  to  keep  the  post  office  in  the  house  ?  These 
acts  are  all  inconsistent  with  the  idea  of  ownership,  and  most 
of  them,  of  a  purchase.  Black  denies  the  purchase,  but  says 
he  offered  to  sell  at  $1,310,  if  payment  should  be  made  at  an 
early  day ;  but  having  failed  to  pay,  when  the  first  payment 
was  made  it  was  agreed  that  if  the  uncle  of  appellants  should 
come  on,  as  it  had  been  expected  he  would,  and  pay  the 
money  in  a  short  time,  then  the  quarterly  payment  should  form 
a  part  of  the  purchase  money ;  but  failing  to  make  payment 
within  two  months  afterwards,  he  called  and  notified  them 
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that  they  could  not  purchase  the  property  at  that  price  ;  and 
he  seems  to  be  fully  corroborated  in  his  evidence,  as  George 
W.  Hartwell,  on  more  than  one  occasion,  when  the  house  was 
being  examined  with  a  view  to  a  purchase  by  others,  inquired 
whether,  in  case  the  property  should  be  sold,  he  could  rent  it 
of  the  purchaser,  saying  that  he  was  then  renting  of  Black. 
Such  acts  and  declarations  are  entirely  inconsistent  with  the 
idea  that  appellants  supposed  they  were  purchasers. 

They,  no  doubt,  when  they  entered  into  possession,  had  the 
orjtion  to  purchase,  or  rent  it  on  the  terms  specified  ;  but  they 
did  not  elect  when  they  entered,  and  afterwards  repeatedly 
declared  that  they  had  rented  the  property,  and  do  not  seem 
to  have  claimed  as  purchasers  until  the  property  had  become 
greatly  enhanced  in  value,  and  after  they  had  required  Black 
to  repair  it.  Before  a  court  of  equity  will  enforce  the  specific 
performance  of  a  contract  not  in  writing,  it  must  clearly  appear 
that  a  contract  of  sale  was  made,  and  its  terms  must  be  clearly 
proved,  and  it  must  appear  that  they  have  been  relied  upon 
and  performed  by  the  party  seeking  its  enforcement.  In  this 
case,  the  evidence  fails  to  clearly  establish  anything  more  than 
a  negotiation  for  a  sale  of  the  property,  and  it  fails  to  prove 
that  an  agreement  was  ever  made  for  such  a  sale.  The  facts 
seem  rather  to  prove  a  leasing  than  a  sale.  This  being  the 
case,  a  court  of  equity  will  not  require  appellees  to  execute  a 
conveyance. 

Appellees  have  assigned  cross-errors  on  this  record,  and 
insist  that  the  court  below,  on  dismissing  the  bill  and  dissolv- 
ing the  injunction,  erred  in  assessing  appellees'  damages  at 
too  small  a  sum.  It  appears  that  the  evidence  was  variant 
as  to  the  annual  value  of  the  rents  of  the  premises.  One 
witness  fixes  it  at  from  $150  to  $175,  while  others  fix  it  at  a 
higher  price — one  even  as  high  as  $250  or  $260.  The  court 
allowed  $180  a  year.  This  may  have  been  low,  but  is  not  so 
far  opposed  to  the  weight  of  evidence  as  to  require  a  modifi- 
cation  of  the   decree.     There   is   evidence  in   the  record  to 
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sustain  the  decree.  For  aught  we  know  or  can  see,  the  court 
may  have  given  the  most  weight  to  the  witnesses  who  testified 
to  the  lower  values. 

We  perceive  no  error  in  the  decree  of  the  court  below,  and 
it  must  be  affirmed. 

Decree  affirmed. 


Samuel  Steumbaugh 

v. 

Thomas  J.  Hallam  et  al. 

Evidence  — presumption  —  in  suit  by  payee  against  maker  on  promissory  note 
— wlien  defendant  sets  icp  payment — but  plaintiff  produces  note  from  his  possession. 
Under  our  statute  allowing  parties  to  testify,  where  in  a  suit  upon  a  promissory 
note  the  defendant  sets  up  payment,  and  there  is  no  material  evidence  bearing 
upon  the  question  of  payment,  except  that  of  the  parties,  each  of  whom  directly 
contradicts  the  other,  the  fact  that  the  plaintiff  produces  the  note  from  his  pos- 
sion,  uncanceled,  corroborates  his  testimony  to  that  extent  as  will  give  to  him 
the  right  to  recover. 

Writ  of  Error  to  the  Circuit  Court  of  Tazewell  county ; 
the  Hon.  James  Harriott,  Judge,  presiding. 

This  was  a  bill  in  chancery,  filed  by  the  plaintiff  in  error, 
against  defendants  in  error,  in  the  Circuit  Court  of  Tazewell 
County,  in  which  it  was  alleged,  that,  on  the  22d  day  of  Jan- 
nary,  1866,  the  defendant,  Hallam,  executed  to  him  two  notes 
of  that  date,  one  for  $1,120.00,  and  another  for  $1,060.00,  for 
the  balance  of  the  purchase  money  for  certain  premises  on 

that  day  conveyed  by  the  plaintiff  to  said  Hallam,  the  payment 
39— 48th  III. 
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of  which  was  secured  by  a  mortgage  on  the  same  lands,  exe- 
cuted by  the  said  Hallam  to  the  said  plaintiff  in  error.  The 
bill  further  alleged,  that  on  a  subsequent  day,  plaintiff  deli- 
vered the  said  mortgage  to  the  said  defendant,  Hallam,  for  the 
purpose  of  having  the  same  recorded,  but  that  he,  Hallam, 
did  not  record  the  same,  but  on  the  contrary,  borrowed  a  sum 
of  money  from  the  defendant,  Davenport,  and  gave  to  him  a 
mortgage  therefor,  upon  the  same  premises.  The  bill  prays, 
that  the  defendant,  Hallam,  may  be  decreed  to  deliver  up  to 
the  plaintiff  the  said  mortgage  so  belonging  to  him,  or  be 
required  to  execute  another  mortgage  upon  the  premises,  to 
secure  said  notes,  and  that  said  such  mortgage,  when  executed, 
shall  stand  as  a  first  lien  on  the  premises.  To  this,  the  defen- 
dants in  error  answered,  without  oath,  the  defendant,  Hallam, 
setting  up  payment  as  a  defense  to  the  suit,  and  this  question 
alone  is  considered  by  the  court. 

Messrs.  Prettyman  &  Richmond,  for  the  plaintiff  in  error. 

Mr.  John  B.  Oohrs,  for  the  defendants  in  error. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court: 

The  only  question  in  this  case  is  one  of  tact.  Had  Hallam 
paid  all  the  three  notes  secured  by  the  mortgage,  or  only  the 
note  for  $1,300?  On  this  point,  the  complainant  and  defen- 
dant were  each  sworn,  the  former  positively  testifying  only 
the  $1,300  note  was  paid,  the  latter  swearing,  with  equal  posi- 
tiveness,  that  all  were  paid. 

It  may  safely  be  laid  down  as  a  general  rule,  under  our 
recent  statute  authorizing  parties  to  testify,  that  in  suits  to 
collect  notes,  where  the  plaintiff  or  complainant  has  them, 
uncanceled,  in  his  possession,  and  the  defendant  sets  up  pay- 
ment, if  there  is  no  material  evidence  besides  that  of  the 
parties,  one  of  whom  swears  the  notes  have  been  paid,  and 
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the  other  that  they  have  not  been,  the  presumption  arising 
from  the  fact  of  their  possession,  uncanceled,  by  the  party 
claiming,  should  be  regarded  as  turning  the  scale  in  his  favor. 
Any  other  rule  would  furnish  strong  temptations  to  perjury, 
and  be  very  perilous  to  creditors.  In  the  case  before  us,  the 
parties  themselves  are  the  only  positive  witnesses  upon  the 
question  of  payment,  and  the  testimony  of  the  complainant  is 
corroborated  by  the  fact  that, he  produces  the  notes  from  his 
possession.  For  this  fact,  the  defendant  cannot  account,  except 
by  his  own  evidence.  The  mortgage,  it  is  true,  comes  from 
the  custody  of  the  defendant,  but  this  is  accounted  for,  not 
merely  by  the  testimony  of  the  complainant,  but  by  the  equally 
positive  and  disinterested  evidence  of  Meek,  who  drew  the 
mortgage,  and  in  whose  presence  the  complainant  entrusted 
it  to  the  defendant  to  be  taken  to  Pekin  for  record,  giving  him 
a  dollar  to  pay  the  cost  of  recording — a  trust  which  the  defen- 
dant did  not  fulfil. 

So  far  as  the  testimony  of  other  witnesses  bears  upon  this 
question,  the  preponderance,  we  think,  is  with  the  complain- 
ant. Thus,  to  support  the  defendant's  theory  of  payment,  it 
was  important  to  him  to  place  the  payment  of  the  $1,300  at  a 
date  before  the  money  was  borrowed  by  him  from  Davenport, 
and  such  he  swore  was  the  fact.  Yet,  the  witness,  Ley,  swears 
to  having  seen  the  $1,300  note  in  the  hands  of  complainant 
after  the  Davenport  loan,  and  at  about  the  same  time  the 
defendant  swears  he  paid  the  other  two  notes,  and  he  remem- 
bers computing  the  interest  upon  it.  If  this  be  true,  there  is 
a  very  strong  presumption  that  the  money  borrowed  from 
Davenport  was  applied  in  the  payment  of  that  note,  and  if  it 
was  so  applied,  there  is  no  pretense  that  the  other  notes  are 
paid.  In  connection  with  this  testimony  of  Ley,  is  to  be  con- 
sidered the  fact,  that  the  defendant  makes  no  attempt  what- 
ever, even  by  his  own  testimony,  to  show  where  he  got  the 
money  with  which,  as  he  alleges,  he   paid  the   $1,300  note. 
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Yet,  he  had  no  money  when  he  bought  the  land  in  January, 
and  he  swears  he  paid  this  note  in  the  spring. 

Where  had  he  obtained  the  money  ?  This  was  a  fact  quite 
easily  proven,  and  his  failure  to  give  evidence  on  that  point, 
must  necessarily  receive  an  unfavorable  construction.  If,  as 
he  says,  the  money  received  from  Davenport  was  applied  on 
the  payment  of  the  second  and  third  notes,  whence  came  the 
means  of  paying  the  first  ?  It  is  true,  the  evidence  of  com- 
plainant is  contradicted  by  that  of  some  other  witnesses,  but 
only  in  collateral  matters,  while  that  of  the  defendant  is  sha- 
ken in  matters  bearing  directly  upon  the  point  at  issue.  He 
set  up  against  the  notes  a  defense  of  payment.  This  it  was 
incumbent  on  him  to  prove,  and  we  are  of  opinion  he  has 
clearly  failed  to  do  so. 

The  decree  of  the  circuit  court  must  be  reversed  and  the 
cause  remanded  for  further  proceedings. 

Decree  reversed. 


Charles  W.  Cilley  et  al. 

v. 
Nancy  J.  Hawkins. 

1.  Evidence  —  assessment  of  damages.  It  is  not  error  to  reject  evidence  as  to 
mere  speculative  damages  on  the  breach  of  a  contract.  Where  a  defendant  had 
leased  a  farm  to  plaintiffs,  and  permitted  them  to  enter  and  break  ground  before 
the  lease  commenced,  and  afterwards,  on  the  day  on  which  the  lease  commenced, 
refused  to  let  them  have  possession,  and  they  bring  suit,  the  proper  measure  of 
damages  is  the  market  value  of  the  lease,  the  worth  of  the  labor  bestowed  in 
breaking  up  the  ground  on  the  premises,  and  such  other  losses  as  had  been  sus- 
tained by  incurring  expense  in  preparing  to  carry  out  their  agreement  under  the 
lease. 
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2.  Tender  —  when  it  can  be  mack,.  The  38th  section  of  our  practice  act  only 
allows  a  tender  to  be  made  and  relied  upon  in  cases  of  agreement  to  pay  money, 
property,  or  other  specific  articles,  where  the  sum  is  liquidated,  or  the  articles 
are  specific.  It  does  not  apply  to  unliquidated  damages,  nor  can  a  tender  of 
such  damages  be  made  under  the  common  law ;  nor  does  the  British  statute, 
authorizing  money  to  be  brought  into  court,  as  a  tenaer  of  such  damages,  obtain 
in  our  courts. 

3.  Verdict — finding  a  tender.  Where  the  jury  find  a  tender  to  have  been 
made  in  a  proper  case,  the  court  should  render  judgment  in  favor  of  defendant 
for  costs,  and  give  plaintiff  leave  to  withdraw  the  tender.  In  such  a  case  the 
jury  should  not  assess  any  damages,  because,  if  the  tender  is  not  large  enough, 
then  there  was  not  a  sufficient  tender,  and  if  the  evidence  shows  less  than  the 
amount  tendered,  still  the  tender  admits  that  amount  to  be  due,  and  they  can 
not  find  less. 

4.  Same.  Where  the  jury  found  the  issue  of  tender  for  the  defendant  and 
assessed  the  plaintiff's  damages  at  a  specified  sum,  it  was  error  in  the  court  to 
render  a  judgment  for  costs  against  plaintiff,  in  a  case  where  a  tender  can  not 
be  legally  made  and  pleaded.  In  such  a  case  the  offer  to  pay  the  sum  tendered 
is  evidence  of  damages  to  that  amount,  although  not  a  good  tender. 

Writ  of  Error  to  the  Circuit  Court  of  Mercer  county ;  the 
Hon.  John  S.  Thompson,  Judge,  presiding. 

The  opinion  states  the  case. 

Mr.  B.  C.  Taliaferro  and  Messrs.  Harris  &  Waters,  for 
the  plaintiffs  in  error. 

Messrs.  Goudt  &  Chandler  and  Mr.  John  C.  Pepper,  for 
the  defendant  in  error. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

Plaintiffs  in  error  commenced  an  action  of  assumpsit,  in 
March,  1866,  against  defendant  in  error,  to  recover  damages 
for  a  breach  of  contract  for  a  lease  of  lands.  The  contract, 
or  lease,  is  set  out  in  the  declaration,  and  is  very  inartificially 
drawn.     But  we  gather  from  it,  that  defendant  in  error  leased 
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to  plaintiffs  in  error  a  farm,  for  three  years.  The  parties  were 
to  jointly  furnish  teams,  grain  and  implements  ;  the  stock  and 
utensils  then  on  the  farm,  to  remain,  and  to  be  used  in  carrying 
on  the  farm.  The  lease  provides  for  the  division  of  implements, 
proceeds  of  the  farm,  &c.  Plaintiffs  in  error,  it  appears,  went 
on  the  farm,  and  broke  up  forty  or  fifty  acres  of  ground.  But 
defendant  in  error  refusing  to  permit  plaintiffs  in  error  to 
proceed  under  the  lease,  they  brought  this  action  to  recover 
damages. 

On  the  trial  there  was  evidence  tending  to  prove  that  one 
of  the  plaintiffs  in  error,  on  going  to  defendant  in  error  to  get 
her  permission  to  sub-let  a  portion  of  the  farm,  on  her  refusal, 
declared  that  they  would  have  nothing  more  to  do  with  the 
farm.  But  it  is  insisted  that  this  declaration  only  referred  to 
sub-leasing.  When  plaintiffs  in  error  demanded  the  right  to 
proceed  under  the  lease,  and  defendant  in  error  refused,  she 
offered  to  pay  them  sixty  dollars  for  the  work  done  on  the 
place,  but  this  was  refused.  She  afterwards  caused  fifty  dol- 
lars to  be  tendered,  which  plaintiffs  in  error  refused  to  receive, 
and  during  the  trial  fifty  dollars  was  paid  to  the  clerk,  to  keep 
the  tender  good,  and  was  in  his  hands  when  the  verdict  was 
rendered. 

The  issues  tried  by  the  jury  were  non-assumpsit,  as  to  all 
but  fifty  dollars,  and  tender  as  to  that  sum,  and  a  denial  of 
the  execution  qf  the  agreement.  The  jury  found  this  verdict : 
"  We,  the  jury,  find  the  issue  of  tender  for  the  defendant, 
and  we  assess  the  plaintiffs'  damages  at  $30," 

A  new  trial  was  asked,  upon  the  grounds  that  the  court  had 
improperly  refused  to  permit  plaintiffs  in  error  to  introduce 
evidence  which  they  offered  on  the  trial,  and  because  the  ver- 
dict was  contrary  to  the  admissions  made  by  defendant  in 
error,  and  against  the  weight  of  the  evidence. 

It  appears,  from  the  bill  of  exceptions,  that  plaintiffs  in 
error  asked  a  number  of  questions  in  reference  to  what  could 
have  been  made  on  the  farm  during  the  continuance  of  the 
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term,  and  what  was  the  damage  in  not  getting  the  farm  to 
cultivate,  and  the  value  of  the  teams,  &c,  to  have  been  fur- 
nished by  defendant  in  error,  and  the  use  of  the  place  for 
cultivation  and  pasturage,  etc.  All  of  these  questions  were,  in 
their  nature,  speculative,  and  could  not  be  answered  except 
upon  supposing  that  facts  would  exist  which  might  never 
occur.  -  They  would  all  depend  upon  a  variety  of  circum- 
stances which  might  never  exist,  such  as  the  season,  the  mode 
of  culture,  and  other  contingencies,  of  the  occurrence  of  which 
no  one  could  tell.  Had  the  evidence  been  admitted,  it  would 
have  been  based  on  mere  conjecture,  and  the  jury,  in  consid- 
ering it,  would  have  been  compelled  to  proceed  upon  mere 
supposition.  It  would  not  have  tended  to  evolve  truth  or  to 
the  solution  of  the  issue,  as  to  damages. 

In  such  a  case,  the  true  inquiry  is,  as  to  the  value  of  the 
lease  at  the  time  the  breach  occurred.  Such  terms  necessa- 
rily have  a  present  market  value,  like  other  estates  and  interests 
in  real  estate,  and  the  inquiry  should  have  been,  what  was  its 
true  worth  ?  for  how  much  could  plaintiffs  in  error  have  sold 
it,  to  any  one  desiring  to  purchase  ?  Not  how  much  any  per- 
son might  imagine  could  have  been  made  by  its  enjoyment. 
This  is  the  rule  announced  in  the  case  of  Green  v.  Williams, 
45  111.  206,  and  to  which  the  court  is  still  disposed  to  adhere. 
There  was,  therefore,  no  error  in  rejecting  this  evidence  on 
the  question  of  damages. 

The  court  properly  admitted  evidence  of  the  value  of  the 
labor  performed  by  plaintiffs  in  error,  in  breaking  ground,  as 
from  it  they  derived  no  benefit,  but  sustained  a  loss.  They 
also  had  a  right  to  show  that  they  had  sustained  other  losses 
by  incurring  expense  to  carry  out  their  part  of  the  agreement 
under  the  lease. 

We  now  come  to  the  question  of  the  regularity  of  the  ver- 
dict and  the  judgment.  It  is  insisted,  that  the  question  can 
not  be  raised,  because  no  exception  was  taken,  or  preserved 
in  the  record.     The   use   of   a  bill  of   exceptions  is  not  to 
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embrace  in  it  matters  of  record,  but  to  make  that  a  part  of 
the  record  which  otherwise  would  not  be  such.  And  the  ver- 
dict of  a  jury,  when  entered,  and  the  judgment  rendered  by 
the  court,  have  always  been  regarded,  and  held  to  be,  a  part 
of  the  record  in  a  cause,  merely  upon  their  being  entered  on 
the  rolls.  A  bill  of  exceptions  was,  therefore,  unnecessary  to 
make  them  a  matter  of  record. 

The  court  below,  acting  upon  the  supposition  that  there  was 
found  a  sufficient  tender,  rendered  judgment  for  the  thirty  dol- 
lars assessed  by  the  jury  against  defendant  in  error,  and  for  costs 
against  plaintiffs  in  error.  In  this  there  was  error.  It  will  be 
observed,  that  the  38th  section  of  our  practice  act  only  pro- 
vides for  a  tender  of  money,  or  goods,  due  on  contract,  and 
not  for  damages  growing  out  of  a  tort  or  breach  of  contract. 
And  a  careful  examination  of  the  authorities  has  failed  to 
show  that  unliquidated  damages  were  the  subject  of  a  ten- 
der at  the  common  law ;  and  this  being  so,  and  our  stat- 
ute failing  to  authorize  such  a  tender,  it  can  not  be  made 
so  as  to  become  available  under  our  statute.  It  is  true  that 
under  a  British  statute,  which  has  never  been  in  force  in  our 
State,  on  leave  of  the  court,  a  defendant  might  bring  money 
into  court,  and  if  the  opposite  party  refused  to  receive  it,  and 
would  still  proceed  with  his  suit,  and  recovered  no  more 
damages  than  the  sum  thus  deposited,  he  could  not  recover 
costs  after  the  deposit  was  made.  But  such  practice  has  never 
obtained  in  our  courts.  This  being  unliquidated  damages 
the  tender  was  unavailing.  It  was,  however,  an  admission  by 
defendant  in  error  that  the  damages  amounted  to  the  sum 
tendered.  Had  the  tender  been  good,  then  the  jury  should 
simply  have  found  that  issue  for  defendant  in  error,  and 
assessed  no  further  or  other  sum.  A  tender,  to  be  good,  must 
be  of  the  entire  debt,  if  for  less,  it  is  not  a  good  tender,  and 
if  more  than  the  evidence  proves,  still  the  tender  admits  that 
amount,  and  the  jury  are  not  warranted  in  finding  less. 
When  the  jury  find  the  issue  of  a  tender  for  the  defendant, 
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then  the  proper  practice  requires  the  court  to  render  judgment 
in  favor  of  defendant  for  costs,  and  to  give  plaintiff  leave  to 
take  the  money  out  of  court,  which  should  appear  on  the 
record. 

But  in  this  case  it  was  error  to  render  judgment  against 
plaintiffs  in  error  for  costs.  There  was  no  legal  or  binding 
tender^  and  hence  plaintiffs  in  error  were  entitled  to  recover 
such  damages  as  the  jury  might  find  for  them,  and  such  a 
finding  and  judgment  would,  as  a  consequence,  carry  costs. 

The  judgment  of  the  court  below  is  reversed,  and  the  cause 
remanded  for  a  new  trial. 

Judgment  reversed. 


The  Commercial  Insurance  Company 
v. 
John  C.  Mehlman. 


1.  Pleading  at  law — oyer.  Oyer  cannot  be  craved  of  an  instrument  not 
under  seal. 

2.  Venue — corporation  entitled  to  a  change  of  venue.  A  corporation  is  entitled 
to  a  change  of  venue,  equally  with  individuals,  whenever  by  petition,  verified 
by  affidavit,  it  brings  itself  within  the  requisitions  of  the  statute. 

3.  Same — application  for  change  of  by  corporation — who  may  make  the  requisite 
affidavit.  In  applications  for  change  of  venue  by  corporations,  any  recognized 
officer  of  the  corporation,  is  to  be  regarded  as  a  party  to  the  record  for  the  pur- 
pose of  making  the  requisite  affidavit. 

4.  Insurance — the  policy  and  its  conditions — prohibited  articles.  Where  by  the 
conditions  of  a  policy  of  insurance,  saltpetre  could  not  be  kept  on  the  premises 
without  the  written  consent  of  the  company,  and  the  proof  showed  that  the 
assured  kept  it  on  the  premises,  in  a  keg,  and  on  sale  as  an  article  of  merchandise ; 
Held,  that  this  was  a  violation  of  the  contract  of  insurance,  and  vitiated  it. 

5.  Same — of  the  erection  'of  additional  buildings — not  a  change  material  to  the 
risk.     Where  apolicv  of  insurance  provided,  that  "  any  change  within  the  control 
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r>f  the  assured,  material  to  the  risk,  without  written  permission  herein,  shall 
avoid  this  policy,"  and  by  a  subsequent  clause  it  was  made  optional  with  the 
company  to  terminate  the  policy,  in  the  event  of  the  erection  of  additional  build- 
ings, by  giving  notice  to  the  assured:  Held,  that  the  "  change"  alluded  to  had 
reference  only  to  police  regulations, made  to  prevent  accidents  from  fire,  and  not 
to  the  erection  of  additional  buildings. 

6.  Same — concerning  prohibited  articles.  And  in  such  case,  it  is  error  for  the 
court  to  instruct  the  jury  to  the  effect,  that  if  the  company  knew  the  character 
of  the  business  to  be  carried  on,  when  it  took  the  risk,  it  must  be  held  to  nave 
taken  the  risks  usual  in  such  business  ;  it  appearing  by  the  proof  not  only  that 
it  was  of  at  least  doubtful  necessity  -for  the  assured  to  keep  any  saltpetre  on 
hand,  to  carry  on  his  business,  but  that  he  kept  the  prohibited  article  on  sale. 

Appeal   from  the  Superior  Court  of  Chicago. 

The  opinion  fully  states  the  case. 

Mr.  A.  C.  Story,    for  the  appellant. 

Mr.  J.  V..LeMoyne,  for  the  appellee. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  assumpsit,  on  two  policies  of  insu- 
rance, brought  by  John  C.  Mehlman,  against  the  Commercial 
Insurance  Company,  in  the  Superior  Court  of  Chicago,  at  the 
April  term  thereof,  1866. 

One  of  the  policies  was  dated  September  11,  1865,  for  six 
hundred  dollars,  upon  the  defendant's  "  one  story  frame  build- .. 
ing,"  the  other  dated  9th  of  October,  1865,    for  one  thou- 
sand dollars,  "upon  his  stock  of  groceries  and  provisions,'* 
and  four  hundred  dollars  "  upon  his  stock  of  meat." 

Both  policies  contained  this  condition  : 

"  This  policy  shall  be  vitiated  by  keeping  gunpowder,  salt- 
petre, fireworks,  naptha,  benzine,  camphene,  turpentine, 
burning  fluid,  spirit  gas,  crude  oil  or  petroleum,  or  refined 
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coal  or  earth  oils,  or  kerosene,  in  quantities  exceeding  five 
barrels,  or  any  other  articles  subject  to  legal  or  police  restric- 
tions, on  the  premises,  without  written  consent  hereon ;  or  for 
neglect  or  deviation  from  any  of  the  laws  or  police  regulations 
made  to  prevent  accidents  from  fire ;  any  change  within  the 
control  of  the  assured,  material  to  the  risk,  without  written 
permission  hereon,  shall  avoid  this  policy." 

There  were  two  counts  in  the  declaration,  to  which 
defendants  pleaded  the  general  issue,  and  eleven  special  pleas, 
on  all  which  issues  of  fact  were  made  up.  The  defendants 
then  presented  their  petition,  subscribed  and  sworn  to  by  their 
secretary,  who  stated  in  his  affidavit  that  he  had  the  control  of 
the  case  and  had  employed  the  counsel,  for  a  change  of  venue, 
on  the  ground  that  the  inhabitants  of  Cook  county  were  pre- 
judiced against  the  company,  and  for  that  reason  they  could 
not  expect  a  fair  trial  of  the  cause  in  that  county.  The  peti- 
tion states  that  defendants  had  no  knowledge,  and  did  not  hear 
or  learn  of  the  existence  of  those  facts  and  prejudice,  until 
Thursday,  the  seventh  day  of  June,  1866,  nor  did  knowledge 
thereof  come  to  any  of  the  attorneys  or  officers  thereof,  until 
that  time.  They  therefore  prayed  that  an  order  might  be  made 
changing  the  venue  to  the  circuit  court  of  some  county  where 
the  causes  complained  of  did  not  exist,  &c. 

The  court  refused  the  petition,  to  which  the  defendants 
excepted.  A  jury  was  sworn,  and  a  verdict  rendered  for  the 
w  plaintiff.  A  motion  for  a  new  trial  was  overruled,  and  judg- 
ment rendered  on  the  verdict,  to  reverse  which,  defendants 
appeal  to  this  court. 

The  first  point  made  by  appellants,  assigning  error  on  the 
refusal  of  the  court  to  grant  oyer  prayed  of  the  policies,  has 
no  foundation,  as  oyer  is  never  granted  of  instruments  not 
under  seal. 

The  next  point  is,  the  refusal  of  the  court  to  award  a  change 
of  venue  on  the  affidavit  of  the  secretary  of  the  company. 
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It  is  insisted  by  the  appellee,  that  the  application  for  a 
change  of  venue  was  discreditable  to  the  company,  a  rich  and 
powerful  corporation,  litigating  with  a  poor  man  not  possessed 
of  the  means  required  to  convey  his  witnesses  to  another 
county.  The  same  may  be  the  case  when  a  rich  man  is  con- 
tending at  law  with  a  poor  man— either  can  avail  of  the  law, 
irrespective  of  the  hardships  that  may  ensue.  Appellee  insists 
that  the  application  was  not  sufficient  under  the  statute  ;  first, 
because  it  was  not  made  by  the  defendants,  but  by  an  agent, 
and  cites  the  case  of  Crowell  v.  Maughs,  2  Gilm.  421,  in  which 
an  agent  of  the  party  petitioning  for  a  change  of  venue,  made 
the  application  and  affidavit.  The  court  said,  and  very  pro- 
perly,  that  the  statute  only  authorizes  the  parties  to  obtain  a 
change  of  venue,  and  the  application  must  be  made  by  a  party 
to  the  record,  the  petition  being  verified  by  his  affidavit.  The 
statute  does  not  include  persons  out  of  the  record,  nor  allow 
them  to  swear  to  the  petition  as  agents  or  otherwise. 

It  will  be  well  to  consider  this  objection  in  connection  with 
the  second  made  by  the  appellee,  which  is,  that  the  law  did 
not  intend  such  an  application  should  be  made  by  a  corpo- 
ration. 

These  are  the  several  objections  urged  by  appellee  against 
the  application  for  a  change,  and  if  valid,  very  important 
interests  of  the  State,  the  corporate  interest,  are  in  a  degree 
outlawed.  Why  should  not  corporations  have  the  same  privi- 
lege of  protection  from  prejudice  as  a  natural  person  ?  Are 
their  chartered  rights  and  pecuniary  interests  less  to  be 
regarded  than  those  of  the  individual  ?  If  so,  why  so  \  No 
good  reason  can  be  assigned  why  corporations  should  not  have 
the  benefit  of  this  law  equally  with  individuals.  It  is  true 
they  are  not  expressly  embraced  by  name  in  the  statute,  but 
courts  sit  to  administer  the  law,  us  well  in  its  spirit  as  in  its 
words.  Parties  to  a  suit,  either  party,  may  make  the  applica- 
cation.  This  corporation  is  one  party,  and  the  only  real 
question  is,  how,  being  a  party,  can  it  make  the   requisite 
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affidavit.  We  have  no  decided  case  in  point,  but  we  know 
a  corporation  can  only  act  by  its  officers  and  agents,  and  the 
spirit  and  reason  of  this  law  would  require  us  to  regard  a 
recognized  officer  of  a  corporation  as  a  party  pro  hac  vice. 
Suppose  a  corporation  is  sued  or  suing,  desires  a  continuance, 
or  is  summoned  as  a  garnishee  in  a  case,  who,  but  an  officer  of 
the  company,  having  charge  of  its  business,  could  make  the 
affidavit  in  the  first  case,  or  answer  interrogatories  in  the  other  ? 
And  we  are  not  without  authority  in  regard  to  the  last  propo- 
sition. In  the  case  of  Oliver  v.  The  Chicago  dk  Aurora  Bail- 
road  Company,  IT  111.  587,  which  was  where  a  judgment  had 
been  recovered  before  a  justice  of  the  peace  against  the  com- 
pany, and  an  appeal  taken  to  the  circuit  court,  the  only 
question  considered  was  whether  the  answer  made  by  the 
garnishee  was  sufficient.  The  court  say,  the  garnishee  was  a 
corporate  company,  created  by  the  laws  of  this  State,  necessa- 
rily performing  all  its  functions  and  acts  through  its  agents  and 
representatives.  The  answer  was  signed  by  Mr.  Hall,  the 
secretary  and  treasurer  of  the  company,  and  under  its  corpo- 
rate seal,  but  was  not  sworn  to  by  any  one.  This  was  not  a 
compliance  with  the  statute ;  that  requires  the  answer  to  be 
sworn  to  in  all  cases.  And  the  court  say,  "  In  this  case  it  is 
true  the  corporation  could  not  in  person  swear  to  the  answer, 
but  it  could  have  been  sworn  to  by  the  proper  officer  or  agent 
of  the  company,  knowing  the  facts,  which  would  have  been 
a  substantial  compliance  with  the  statute.  The  same  reason- 
ing will  apply  in  this  case. 

This  court  has  decided  that  an  action  for  assault  and  battery 
will  lie  against  a  corporation.  St.  Louis,  Alton  <&  Chicago  R. 
R.  Co.  v.  Dalby,  19  111.  353.  Would  it  not  be  an  intolerable 
hardship  and  gross  injustice  to  a  corporation  thus  sued  in  the 
home  court  of  the  party  injured,  and  he  possessing  great  influ- 
ence in  his  county,  personal  and  otherwise,  that  the  corporation 
should  be  deprived  of  the  right  to  take  the  suit  to  another 
county,  where  the  parties  would  be  upon  more  equal  grounds. 
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where  this  influence  did  not  prevail.  E"o  party  to  a  suit  can  be 
deprived  of  the  benefit  of  this  law,  if  it  is  administered  in  its 
spirit.  There  is  no  doubt,  that  in  very  many  cases  these  appli- 
cations are  made  for  sinister  purposes,  but  that  is  a  fact  and  an 
argument  for  the  law-making  power.  Courts  must  administer 
the  law  as  it  is,  according  to  its  letter,  spirit,  and  obvious 
meaning  and  intention. 

But  this  reasoning  is,  perhaps,  unnecessary,  as  the  statute 
referred  to  by  appellant,  covers  the  whole  ground.  In  ch.  90, 
Scates'  Comp.  722,  §  29,  it  it  is  declared  that  the  word  "person" 
or  "  persons,"  as  well  as  all  words  referring  to  or  importing  per- 
sons, shall  be  deemed  to  extend  to  and  include  bodies  politic 
and  corporate,  as  well  as  individuals. 

The  word  "parties,"  in  the  venue  act,  refers  to  and  imports 
persons  most  certainly,  and  includes  this  corporation. 

This  point  is  well  taken  by  appellants. 

Appellants  further  insist,  that  an  avoidance  of  the  policy 
was  shown  by  the  proof  that  appellee  kept  saltpetre  in  the 
building,  contrary  to  the  express  terms  of  the  policy. 

To  rebut  this,  appellee  proved  it  was  customary  in  meat 
houses  to  keep  saltpetre,  to  be  used  in  the  preservation  of 
meats — from  one  fourth  to  one  pound  a  month,  being  usual  for 
such  purpose. 

Admitting  this,  and  that  such  custom  can  overrule  the  terms 
of  the  policy,  the,  proof  goes  much  further,  and  establishes  the 
fact,  that  the  assured  kept  it  in  a  keg  on  sale,  as  an  article  of 
merchandize.  This  was  clearly  in  the  face  of  the  policy,  and 
vitiated  it.  Whether  saltpetre  will  explode  or  not,  may  be  a 
vexed  question,  and  whether  dangerous  or  not,  is  immaterial ; 
the  agreement  was,  that  the  assured  should  not  keep  it,  and  if 
he  did,  the  policy  should  be  vitiated,  and  he  must  be  held  to 
the  agreement.  In  the  case  of  Mead  v.  Northwestern  Ins. 
Co.,  3  Selden  N.  Y.  530,  where  one  of  the  conditions  of  the 
policy  was,  "  Camphene  cannot  be  used  in  the  building  unless 
by  special  permission  in  writing,  &c,"  and  defendants  proved 
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that  camphene  had  been  used  in  the  building,  but  it  was  shown 
it  had  been  taken  out  before  the  fire,  it  was  held,  that  the 
clause  was  a  prohibition  forming  a  part  of  the  contract  of  insu- 
rance, and  if  violated,  whether  that  effected  the  risk  or  not, 
the  policy  was  avoided,  and  it  was  immaterial  whether  the 
subject  of  the  breach  continued  up  to  the  time  of  the  loss  or 
not.  The  same  point  was  decided  in  West/all  v.  Hudson 
River  Fire  Ins.  Co.,  2  Kernan,  289. 

Where  it  was  known  to  the  insurance  agent,  at  the  time  the 
policy  was  effected,  that  the  assured  kept  a  prohibited  article, 
and  intended  to  keep  it,  in  the  building  insured,  the  keeping 
it  would  not  render  the  policy  void,  whether  permission  to 
keep  it  was  endorsed,  or  intended  or  neglected  to  be  endorsed. 
Peoria  M.  db  F  Ins.  Co.  v.  Ball,  12  Mich.  202. 

As  to  knowledge  in  this  case,  it  may  be  conceded  the  agent 
knew  a  small  quantity  of  saltpetre  was  kept  in  every  meat 
shop,  a  few  ounces  of  which  were  used  monthly  to  preserve 
the  meat.  It  was  proved,  however,  he  had  a  keg  of  it  nearly 
full,  and  dealt  in  it,  on  one  occasion  at  least,  as  an  article  of 
merchandize.  This  avoided  the  policy.  It  is  absurd  to  say, 
such  a  contract  can  be  entered  into  and  its  terms  avoided,  or 
evaded,  at  the  will  of  one  of  the  parties,  without  the  consent 
of  the  other. 

It  is  further  objected  by  appellants,  that  the  policy  was  viti- 
ated in  another  respect,  and  that  was  in  the  erection  of  the 
shed  on  the  rear  of  the  insured  premises,  in  which  he  kept  a 
stove  and  kettle  which  he  used  for  cooking  sausages  and  ren- 
dering lard.  This  shed,  with  its  appurtenances  and  uses  to 
which  it  was  applied,  it  is  contended,  were  an  important  change 
in  the  conditition  of  the  premises,  wholly  within  the  control 
of  the  assured,  and,  as  was  proved  by  practical  firemen,  mate- 
rial to  the  risk,  that  being  increased  thereby. 

Eeference  is  made  in  support  of  this  point  to  this  clause  in 
the  policy,  which  closes  the  particular  statement  of  the  causes 
which  shall  vitiate  the   policy,  a  part  of  which,  relating  to 
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gunpowder  and  saltpetre,  we  have  quoted,  and  concludes, 
"  any  change  within  the  control  of  the  assured,  material  to  the 
risk,  without  written  permission  herein,  shall  avoid  this  policy." 
What  "  change"  is  here  alluded  to,  or  was  in  contemplation 
of  the  parties,  is  not  entirely  clear,  but  interpreting  it  by  the 
position  in  which  the  clause  is  found,  and  its  connection 
with  the  previous  part  of  the  sentence,  we  must  suppose  that 
change  in  police  regulations  made  to  prevent  accidents  from 
fire,  and  which  the  assured  might  control,  and  material  to  the 
risk,  would,  without  the  written  permission  of  the  assurer 
avoid  the  policy.  It  could  hardly  mean  a  change  in  the  con- 
dition of  the  premises  by  the  erection  of  buildings  on  the 
premises,  for  that  is  distinctly  provided  for  in  a  subsequent 
clause  of  the  policy,  reading  thus  :  "  If,  during  the  insurance, 
the  risk  shall  be  increased  by  the  erection  of  buildings,  or  by 
the  use  or  occupation  of  neighboring  premises  or  otherwise ; 
or,  if  the  company  shall  so  elect,  it  shall  be  optional  with  the 
company  to  terminate  this  insurance  at  any  time,  by  giving 
notice  to  the  assured  or  his  representatives,  of  its  intention  to 
do  so,  and  returning,  or  offering  to  return,  the  unearned  pre- 
mium." 

It  would  seem,  from  this  provision,  an  avoidance  of  the 
policy  did  not  follow  the  erection  of  this  shed,  although  the 
risk  was  thereby  increased.  The  company  had  their  election, 
by  reason  thereof,  to  terminate  the  policy,  on  notice  to  the 
assured. 

The  next  point  made  by  appellants,  is  upon  the  instructions. 

The  appellants  complain  that  the  first  nine  instructions 
asked  by  them  were  refused.  Perhaps  the  8th  and  9th 
should  have  been  given,  but  as  the  court  gave  instructions 
marked  1,  2  and  3,  for  defendant,  they  sufficiently  stated  the 
law  as  applicable  to  the  case,  and  no  injury  has  been  done 
appellant  by  refusing  the  8th  and  9th  instructions. 
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It  is  complained  also,  by  appellants,  that  the  instructions 
given  for  plaintiff,  marked  4,  5  and  6,  were  wrong,  and 
should  not  have  been  given. 

The  fourth  instruction  is  as  follows : 

"  4.  If  the  insurance  company  knew  the  character  of  the 
business  the  plaintiff  intended  to  carry  on,  and  with  such  know- 
ledge made  the  policies,  they  must  be  held  to  have  taken  the 
risks  usual  in  that  business  ;  and  if  the  jury  believe  from  the 
evidence  that  the  plaintiff  did  keep  saltpetre  on  the  premises 
in  question,  this  is  not  a  good  defense  to  this  action,  if  the  jury 
believe  from  the  evidence  that  said  article  is  generally  and 
necessarily  used  in  the  business  he  was  carrying  on,  and  that 
the  quantity  kept  was  not  unreasonable  for  such  use." 

This  instruction,  under  the  testimony  given,  was  well  calcu- 
lated to  mislead  the  jury,  for,  though  it  may  be  true,  an 
insurance  company  knowing  the  business  of  the  assured,  cal- 
culates the  risk  usually  attendant  on  the  business,  and  though 
the  assured  may  keep  articles  necessary  to  carry  on  such 
business,  though  proscribed  by  the  policy,  it  is  not  true  he  may 
keep  them  for  sale.  The  proof  in  this  case,  by  Mary  Thaler,  was, 
that  she  had  bought  saltpetre  there — it  was  kept  in  a  keg,  and 
was  pretty  full  when  she  bought  some.  Greorge  Petermichle, 
says  he  is  a  butcher,  and  sold  beef  to  plaintiff,  and  says  the 
plaintiff's  business  was  that  of  a  butcher,  in  which  he  is  contra- 
dicted by  all  the  facts  in  the  case,  and  by  plaintiff's  own 
representations  in  effecting  the  policy.  He  did  not  butcher 
meats,  but  kept  a  meat  shop  where  meats  were  sold.  In  answer 
to  the  question,  if  it  was  necessary  for  a  meat  market  ordinarily 
to  have  saltpetre  on  the  premises,  he  answered  :  "  Every 
butcher  must  keep  saltpetre,"  and  in  stating  the  purpose  for 
which  it  is  kept,  he  said,  "  saltpetre  is  used  to  keep  meat 
longer,"  and  concludes  by  saying,  plaintiff  kept  groceries  and 

a  meat  market.     Thomas  Webb  said  he  was  a  butcher,  and 
41— 48th  III. 
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that  saltpetre  is  not  necessary  in  a  meat  store,  but  we  use  ?t  to 
give  redness  and  firmness  to  the  meat.  In  an  ordinary  butcher 
shop,  he  would  use  about  a  pound  a  month.  In  my  market, 
I  don't  use  that  much,  take  the  year  round.  Now,  I  don't  use 
more  than  half  that  quantity. 

William  Stanly  is  a  butcher,  and  he  said  he  did  not  think 
saltpetre  was  a  necessary  article  in  a  butcher's  shop,  but  as  a 
general  thing,  butchers  use  it  more  or  less ;  he  used  in  his 
shop  five  or  six  cents  worth  a  month — about  four  ounces  ;  does 
as  much  business  as  any  shop  on  the  west  side ;  does  not  think 
it  necessary  to  keep  a  keg  of  it  on  hand. 

As  the  court,  in  the  instruction,  did  not  define  what  was  a 
reasonable  quantity  of  saltpetre  to  be  kept  on  hand,  the  jury 
should  have  looked  to  the  testimony  where  they  would  have 
found,  that  it  was  of  at  least  doubtful  necessity  to  keep  any  on 
hand,  and  certainly  quite  unreasonable,  and  in  violation  of  the- 
policy,  to  keep  a  keg  of  it,  and  that,  too,  as  an  article  of  mer- 
chandize. This  instruction  should  not  have  been  given  in  the 
terms  in  which  it  was  given. 

The  most  of  the  above  considerations  will  apply  to  the  fifth 
instruction,  and  it  should  not  have  been  given  without  expla- 
nation. 

The  sixth  instruction  refers  to  the  provision  in  the  policy, 
that  the  plaintiff  might  complete  the  buildings,  the  risk,  when 
taken,  being  only  a  carpenter's  risk,  and  it  tells  the  jury  the 
plaintiff  had  a  right  to  complete  it  in  the  usual  way,  without 
defining  what  that  way  was,  and  in  the  absence  of  all  proof  on 
that  point.  The  whole  instruction  is  calculated  to  mislead,  for, 
starting  out  on  the  hypothesis  that  the  main  building,  which 
was  all  the  building  that  was  insured  by  either  policy,  was 
the  one  he  had  a  right  to  complete  in  a  reasonable  time,  it 
closes  by  telling  the  jury  it  is  for  them  to  say,  from  the  evi- 
dence, whether  the  shanty  or  shed  was  fairly  to  be  considered 
as  a  part  of  the  work  of  completing,  not  the  building  then  in 
course  of  erection,  but  "  the  premises,"  under  which  general 
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• 

and  comprehensive  term  might  be  included  a  dozen  buildings 
on  the  same  lot  of  ground.  Bat,  as  we  have  before  said,  if 
the  erection  of  this  shed  increased  the  risk,  all  the  remedy 
given  by  the  policy,  was  to  notify  to  the  assured  the  election 
of  the  company  to  terminate  the  policy,  and  as  that  was  not 
done,  the  company,  by  their  own  agreement,  took  the  hazard. 
Entertaining  these  views  of  the  case,  the  judgment  must 
be  reversed,  for  the  reasons  given,  and  the  cause  remanded 
for  further  proceedings  consistent  with  this  opinion. 

Judgment  reversed 


Josiah  H.  Reed  et  al. 

v. 
Aspasia  C.  Noxon. 


1.  Fraudulent  conveyances.  When  the  object  of  a  grantor,  in  making  a 
conveyance,  was  to  hinder  or  delay  his  creditors,  such  instrument  is  not  purged 
of  the  fraud,  because  he  may  also  have  had  some  other  purpose  in  view  at  the 
time  of  making  it. 

2.  Fraud — how  proved.  Although  fraud  cannot  be  presumed  without  proof, 
yet  it  need  only  be  proven  like  any  other  material  fact,  and  whenever  it  exists, 
it  must  generally  be  proven  by  showing  such  facts  and  circumstances  as  will 
justify  the  inference  of  a  fraudulent  intent  or  motive. 

3.  Evidence — declaration*  of  a  mortgagee — not  admissible  in  a  suit  against  the 
mortgagor  alone.  The  declarations  of  a  mortgagee,  made  either  before  or  after 
the  execution  of  the  instrument,  and  who  did  not  act  as  the  agent  of  the  mort- 
gagor in  making  the  mortgage,  are  not  admissible  in  evidence,  in  an  attach- 
ment against  the  mortgagor  alone  by  a  creditor,  charging  such  conveyance  to 
have  been  made  for  the  purpose  of  hindering  and  delaying  creditors. 

4.  Same.  But  in  a  suit  in  chancery  against  both,  to  subject  the  mortgaged 
property  to  payment  of  the  creditors  of  the  mortgagor,  the  statement  of  such 
mortgagee  would  be  admissible  against  himself. 


324  Eeed  et  al.  v.  Noxon.  [Sept.  T., 

Opinion  of  the  Court. 

Appeal  from  the  Circuit  Court  oi  Marshall  county ;   the 
Hon.  Samuel  L.  Richmond,  Judge,  presiding. 

The  opinion  contains  a  sufficient  statement  of  the  facts  in 
this  case. 


Mr.  George  L.  Paddock,  for  the  appellants. 

Messrs.  Bangs  &  Shaw,  for  the  appellee. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court: 

This  was  an  attachment,  brought  by  Reed  against  Mrs. 
Noxon,  under  the  act  of  February  13,  1865,  amending  chapter 
nine  of  the  Revised  Statutes,  entitled  "  Attachments  in  Circuit 
Courts,"  Laws  of  1865,  page  104.  The  affidavit  charged  the 
defendant  with  having  fraudulently  conveyed  her  property 
with  intent  to  hinder  and  delay  her  creditors.  The  defendant 
denied  the  affidavit  by  plea,  and  on  the  issue  thus  formed  a 
trial  was  had,  which  resulted  in  a  verdict  and  judgment  for 
the  defendant. 

On  the  trial,  the  court  so  modified  the  fourth  instruction 
asked  by  the  plaintiff,  as  to  make  it  necessary  for  the  jury  to 
find  that  the  mortgage,  alleged  to  be  fraudulent,  was  made  for 
the  sole  purpose  of  hindering  or  delaying  creditors.  This  was 
error.  If  the  object,  in  making  the  mortgage,  was  to  hinder 
or  delay  creditors,  the  instrument  was  not  purged,  because 
the  grantor  may  also  have  had  some  other  purpose  in  view 
Merry  v.  Bostwick,  13  111.  210. 

The  second  instruction  for  the  defendant  is  also  objectiona- 
ble. The  jury  are  there  told  that  fraud  is  not  to  be  inferred, 
but  must  be  proved  like  any  other  material  fact.  The  jury 
might  suppose,  from  this,  that  fraud  must  be  proven  by  direct 
evidence  of  a  witness  speaking  from  personal  knowledge  ot 
the  fraudulent  intent.     Fraud  could  rarely  be  proven  in  this 
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mode.  It  must  generally  be  proven,  where  it  exists,  by  show- 
ing such  facts  and  circumstances  as  to  justify  the  jury  in 
inferring  a  fraudulent  intent  or  motive.  The  question  for 
them  to  consider  is,  whether  the  facts  proven  justify  the  infer- 
ence. They  cannot  presume  fraud  without  proof,  but  they 
may  infer  it,  if  all  the  facts  proven  satisfy  them  that  it  existed. 
The  other  errors  are  not  well  assigned.  It  was  discretionary 
with  the  court  to  permit  the  defendant  to  plead,  and  the  evi- 
dence excluded  on  the  trial  was  not  admissible.  It  consisted 
in  the  statements  of  persons  not  parties  to  the  record,  and 
though  one  of  them  was  the  clerk  of  the  defendant,  or  her 
general  agent,  he  was  not  her  agent  in  making  the  mortgage, 
and  his  statements,  before  or  after  the  mortgage  was  made, 
are  not  admissible  in  this  suit,  in  which  she  is  the  sole  defen- 
dant. True,  he  is  the  mortgagee,  and  in  a  proceeding  in 
chancery  against  both  him  and  the  present  defendant,  for  the 
purpose  of  subjecting  the  mortgaged  property  to  payment  of 
the  creditors,  his  statements  would  be  receivable  against  him- 
self;  but  such  is  not  the  present  case. 

Judgment  reversed. 


Hanford  Lockwood  et  ah,  Executors,  etc. 

v. 

Addison  Onion. 

New  trial — verdict  against  the  weight  of  evidence.  Where,  in  an  action  to 
recover  for  board  and  services  rendered  as  nurse,  the  recovery  is  largely  in 
excess  of  what  it  should  be,  from  the  nature  of  the  evidence,  a  new  trial  will  be 
granted. 

Writ  of  Error  to  the  Circuit  Court  of  Woodford  county 
the  Hon.  Samuel  L.  Richmond,  Judge,  presiding. 
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The  opinion  states  the  case. 

Messrs.  Bangs  &  Shaw,  for  the  plaintiffs  in  error. 

Messrs.  Fort,  Boal  &  Lows  and  Mr.  Burns,  for  the  defen- 
dant in  error. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  a  claim,  filed  in  the  connty  court,  by  defendant  in 
error,  against  the  estate  of  Kalph  Lockwood,  for  services  ren- 
dered deceased  in  his  lifetime,  and  for  board  and  lodging. 
There  was  a  large  number  of  witnesses  called  and  examined 
on  both  sides,  and  as  might  reasonably  have  been  expected, 
the  evidence  varied  greatly  as  to  the  value  of  the  services 
which  were  rendered  hy  defendant  in  error.  It  appears  that 
deceased  boarded  and  lodged  with  defendant  in  error  from 
some  time  about  the  25th  day  of  August,  1865,  till  about  the 
22d  day  of  October,  1866 ;  and  that  during  that  time  his 
health  was  not  good,  and  that  he  was  cared  for  and  nursed  by 
defendant's  wife  and  family  during  the  time,  except  when  he 
was  absent  in  Canada  and  other  places  on  business  for  an 
inconsiderable  portion  of  the  time.  The  jury  returned  a  ver- 
dict for  $3,411.60.  A  motion  for  a  new  trial  was  entered,  but 
overruled,  and  a  judgment  rendered  for  that  sum,  to  reverse 
which,  this  writ  of  error  is  prosecuted. 

The  principal  error  relied  upon  for  a  reversal,  is,  that  the 
damages  are  excessive,  and  the  refusal  of  the  court  below  to 
grant  a  new  trial.  Where  the  evidence  is  so  voluminous  as  it 
is  in  this  case,  we  deem  it  impracticable,  if  not  improper,  to 
discuss  it  in  detail  on  such  a  question,  but  we  shall  simply 
refer  to  our  conclusions,  derived  from  an  attentive  perusal.  It 
appears,  from  the  testimony,  that  most  of  the  witnesses  on 
behalf  of  defendant  in  error,  from  their  own  statements,  are 
not  familiar  with  the  prices  usually  charged  for  such  service^ 
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and  fix  their  estimates  more  from  what  they  would  have 
been  willing  to  have  rendered  them  for,  than  from  a  knowledge 
of  their  worth.  On  the  other  hand,  the  physicians,  who  have 
more  experience  and  better  opportunities  -of  knowing  the 
value  of  such  services,  fix  their  worth  at  a  much  lower  rate. 
Between  the  two  classes,  the  weight  would  seem  to  rather  be 
with  the  latter  than  the  former. 

When  we  see,  from  the  evidence,  that  defendant  in  error 
was  not  situated  so  as  to  extend  to  deceased  anything  more 
than  ordinary  accommodations,  his  house  being  poor,  the 
lodging  room  uncomfortable,  and  all  the  accommodations  ordi- 
nary, if  not  inferior  ;  and  when  it  appears  that  deceased  was 
not  confined  to  the  house,  even,  until  about  a  month  before  his 
death ;  and  from  all  that  was  done  and  received,  we  cannot 
do  otherwise  than  regard  the  large  sum  found  by  the  jury  as 
excessive.  Such  a  sum  for  board,  lodging  and  nursing,  for 
less  than  fourteen  months,  seems  to  be  out  of  proportion  to 
its  worth.  Deceased  was  able  to  be  about  town,  and  engaged 
in  the  pursuit  of  his  business  during  all  of  the  time  except 
the  last  month.  Then  how  can  it  have  been  worth  $250  per 
month,  or  over  eight  dollars  each  day,  whether  he  was  there 
or  absent.  It  is  true,  that  he  had  unpleasant  and  disagreeable 
ulcers,  which  had  to  be  washed  and  dressed  daily,  but  this 
exceeds  our  experience  of  charges  made  by  surgeons  of  more 
than  ordinary  skill,  when  repeated  for  a  short  time  even,  and 
when  it  is  for  about  fourteen  months  it  seems  to  be  greatly 
excessive.  For  attention  to  such  unpleasant  business,  when 
the  individual  has  means,  such  services,  no  doubt,  deserve 
liberal  compensation,  but  surely  not  such  extravagant  remu- 
neration as  was  allowed  by  the  jury  in  this  case.  If  such 
charges  were  made  by  nurses  in  our  hospitals,  the  poor  and 
unfortunate  would  have  to  suffer,  or  the  government  be  sub- 
jected to  immense  burthens.  In  those  institutions,  nurses 
who  give  their  entire  time,  not  only  to  one  but  many  invalids, 
it  is  believed,  receive  but  a  small  fraction  of  such  compensation, 
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while  in  this  case,  the  wife  of  defendant  in  error  devoted 
but  a  small  portion  of  her  time  to  this  service,  and  attended 
to  her  domestic  affairs  as  usual. 

Again,  it  appears  that  defendant  in  error  and  Lockwood 
settled  during  the  time,  and  Lockwood  seems  to  have  paid  on 
the  account  $288,  which  muet  have  been  deducted  from  the 
amount  allowed.  And  the  evidence  shows  that  defendant  in 
error  was  poor  and  pressed  for  means,  and  borrowed  of  Lock- 
wood  as  much  as  $150,  during  the  time,  and  executed  a  mort- 
gage, when,  if  the  charges  allowed  by  the  jury  had  then 
been  claimed  or  agreed  upon  by  the  parties,  Lockwood  would 
then  have  owed  defendant  in  error  a  large  sum.  This  trans- 
action would  seem  to  be  wholly  inconsistent  with  such  charges, 
and  would  indicate  that  no  such  claim  was  then  contemplated, 
Lockwood  is  shown  to  have  been  abundantly  able  to  have 
then  discharged  even  the  extravagant  charges  now  claimed, 
if  such  had  been  the  claim  of  defendant  in  error,  and  assented 
to  by  Lockwood. 

We  are  irresistibly  impelled  to  conclude  that  the  verdict  is 
largely  excessive,  when  the  evidence  of  most  of  the  physi- 
cians, including  the  attending  physician,  fix  the  sum  at  greatly 
less,  for  which  they  would  have  charged  had  they  rendered 
such  services  professionally.  Compensation  should  bear  some 
proportion  to  the  worth  of  the  service,  and  in  this  case  we  are 
irresistibly  forced  to  the -conclusion  that  the  jury,  from  preju- 
dice, passion,  or  some  other  cause,  have  disregarded  this  rule. 
"When  the  evidence  of  those  who  have  knowledge  of  the  worth 
of  such  services  fix  the  price,  it  should  be  acted  upon  and 
regarded,  instead  of  the  mere  opinions  of  persons  without  expe- 
rience or  knowledge  of  the  usage  and  custom  in  such  cases. 
When  the  whole  of  the  testimony  is  considered,  we  regard  the 
verdict  as  being  excessive  to  an  extent  that  required  the  court 
below  to  have  granted  a  new  trial,  and  for  this  error  the  judg- 
ment of  the  court  below  must  be  reversed  and  the  cause 
remanded  for  a  new  trial. 

Judgment  reversed. 
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David  K.  Breese 

v. 

George  L.  Schuler  et  al: 

Chancery — will  afford  relief  to  a  surety  against  a  party  who  has  obtained  the 
whole  estate  of  the  principal,  by  an  illegal  contract,  and  is  attempting  to  enforce  pay- 
ment from  such  surety.  S  obtained  a  judgment  against  A  upon  a  note,  to  which 
Breese  and  Baker  were  securities,  but  not  having  recovered  so  large  a  sum  as  he 
had  anticipated,  by  reason  of  A's  testimony,  S  procured  an  indictment  against  A 
for  perjury,  whereupon  A  concealed  himself  so  that  process  could  not  be  served 
upon  him.  While  thus  situated,  S  compounded  the  offense  with  A  by  taking  a 
certain  note  against  one  Mills,  which  constituted  A's  whole  property :  Held, 
in  suit  in  chancery  brought  by  Breese,  to  compel  the  appropriation  of  the  avails 
of  such  note,  to  the  discharge  of  the  judgment  obtained  upon  the  note  to  which 
he  was  one  of  the  sureties,  that  the  transaction  between  S  and  A  was  illegal,  and 
complainant  having  been  no  party  to  it,  equity  would  afford  him  the  relief  asked. 

Writ  of  Error  to  the  Circuit  Court  of  Marshall  county  ; 
the  Hon.  S.  L.  Richmond,  Judge,  presiding. 

The  facts  in  this  case  are  fully  stated  in  the  opinion. 

Messrs.  Bushnell  &  Avert  and  Mr.  D.  P.  Jones,  for  the 
plaintiff  in  error. 

Messrs.  Bangs  &  Shaw,  for  the  defendants  in  error. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

The  proofs  fully  sustain  the  charges  of  the  bill,  and  there 
can  be  no  doubt  of  the  fact  that  Schuler  received  this  note  as 
the  consideration  for  compounding  a  felony,  for  which  the 
owner  of  the  note  had  been  indicted,  on  Schuler's  testimony. 
Compounding  a  felony  is  an  indictable  offense.  Sec.  103 
Crim.  Code,  Scates'  Comp.  392. 

The  case,  then,  is  this:  Schuler  had  a  judgment  against 

E.  C.  Anderson,  on  a  note  to  which  plaintiff  in  error,  with 
42— 48th  III. 
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Hiram  Baker,  were  securities.  Schiller,  not  having  recovered 
so  large  a  judgment  as  he  anticipated,  by  reason  of  Anderson's 
testimony,  complained  of  Anderson  to  the  grand  jury,  and 
had  him  indicted  for  perjury,  on  which  Anderson  fled  the 
State,  or  concealed  himself  so  that  process  could  not  be  served 
on  him.  While  in  this  condition,  Mills'  note,  for  five  hundred 
dollars,  being  all  the  property  Anderson  had,  was  delivered 
up  to  Schuler,  as  the  testimony  fully  justifies  us  in  saying,  in 
consideration  that  he  would  not  prosecute  this  indictment. 

Now  the  question  is,  as  this  contract  was  illegal,  and  the 
plaintiff  only  a  surety  of  Anderson,  does  not  justice  and 
equity  demand  that  Schuler  shall  apply  the  note  thus  received 
to  the  payment  of  the  judgment,  so  far  as  it  will  go,  and  to 
that  extent  relieve  the  plaintiff  in  error,  who  was  only  a  secu- 
rity on  the  note  on  which  the  judgment  was  obtained. 

The  right,  on  the  part  of  a  surety,  to  make  this  application 
to  stop  funds  which  are  about  to  be  paid  over  on  an  illegal 
transaction,  and  to  the  loss  and  prejudice  of  the  party,  can  not 
be  questioned,  the  more  especially,  when  it  is  shown,  as  it  is 
here,  that  this  note,  so  disposed  of  constituted  the  entire  bulk 
of  the  property  of  the  principal. 

It  will  be  observed,  that  the  plaintiff  in  error  was  no  party 
to  the  illegal  transaction  by  which  this  note  was  passed  to 
Schuler,  and  was  not,  therefore,  in  pari  delicto.  He  was  an 
innocent  third  party,  occupying  the  position  of  a  surety  to  one 
who  was  thus  surrendering  all  the  property  he  had,  to  con- 
sumate  a  nefarious  transaction.  The  law  would  be  very  defi- 
cient if  it  did  not  afford  a  remedy  to  the  sufferer.  We  think 
it  ample  for  such  purpose,  and  justice  and  equity  unite  with 
it  in  saying  that  a  surety  shall  not  be  injured  by  such  a  trans- 
action, but  that  the  avails  of  the  note  shall  be  appropriated  to 
the  discharge  of  the  debt  for  which  he  is  surety. 

The  circuit  court  having  entertained  different  views,  the 
decree  must  be  reversed  and  the  cause  remanded  for  further 
proceedings  consistent  with  this  opinion- 


Decree  reversed. 
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Franklin  Pae  melee  et  al. 

v. 

Daniel  Lawrence. 

1.  Interest — recovery  upon  usurious  contract  under  act  of  1867.  The  interest 
law  of  February  28,  1867,  directs  that  in  cases  arising  upon  contracts  entered 
into  while  the  law  of  1849  was  in  force,  and  before  the  law  of  1857  was  passed, 
the  penalty  for  usury  shall  be  a  forfeiture  of  the  excess  of  interest  above  what 
the  parties  might  have  lawfully  contracted  for,  and  no  more. 

2.  So  in  a  suit  to  foreclose  a  mortgage  given  to  secure  a  loan  of  money,  under 
a  oontract  entered  into  in  September,  1856, — that  is,  while  the  interest  law  of 
1849  was  in  force,  and  before  the  law  of  1857  was  passed — -in  which  interest  was 
reserved  at  the  rate  of  twelve  per  cent,  per  annum,  the  mortgagee  may  recover, 
under  the  act  of  1867,  interest  at  the  rate  of  ten  per  cent,  per  annum,  that 
being  the  rate  for  which  the  parties  might  have  lawfully  contracted  at  the  time 
the  contract  was  made. 

3.  This  is  the  proper  and  legal  effect  of  the  act  of  1867,  notwithstanding  it 
operates  to  take  away  a  portion  of  the  penalty  for  reserving  usurious  interest, 
prescribed  by  the  law  as  it  existed  at  the  time  the  contract  was  entered  into. 

4.  And  the  act  of  1867  is  not  confined  in  its  operation  in  that  regard,  to 
contracts  upon  which  suits  might  be  brought  after  its  passage,  but  applies  also 
to  contracts  concerning  which  suits  might  have  been  pending  and  undetermined 
at  the  time  it  was  passed. 

5.  Same— effect  of  the  act  of  1869.  The  act  of  March  27,  1869,  by  which  it 
is  provided  that  the  act  of  1867  shall  not  be  construed  to  apply  to  any  suit 
pending  at  the  time  of  its  passage,  cannot  operate  to  change  the  rights  of  the 
parties  in  the  appellate  court  on  an  appeal  from  a  decree  which  was  rendered  in 
the  court  below  before  the  act  of  1869  was  passed. 

6.  Constitutionality  of  the  act  of  1867 — of  vested  rights.  The  act  of  1867, 
as  above  construed,  is  not  in  violation  of  the  rule  of  the  constitution  which 
secures  vested  rights  against  legislative  interference,  for  the  law  recognizes  no 
vested  right  in  penalties. 

7.  Same — of  violating  t/ie  obligation  of  contracts.  Nor  does  that  act  violate 
the  obligation  of  a  contract.  It  simply  reduces  the  penalty  for  usury,  as  pre- 
scribed by  the  law  as  it  existed  at  the  time  the  contract  was  made,  and  permits 
it  to  be  enforced  to  the  extent  that  it  was  lawful  at  that  time. 

8.  The  principle,  that  the  laws  in  force  when  a  contract  was  made  enter  into 
It,  and  show  what  was  its  legal  obligation,  does  not  mean  that  parties  acquire  by 
their  contracts  a  vested  right  in  existing  remedies  or  existing  penalties. 
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9.  Same — exercise  of  judicial  power  by  the  legislature.  The  act  of  1867  is  not 
obnoxious  to  the  objection  that  the  legislature  thereby  assumed  to  exercise  a 
judicial  power.  The  act  merely  lays  down  a  general  rule  to  govern  all  contracts 
made  during  a  certain  period,  and  was  the  exercise  of  a  strictly  legislative 
power. 

10.  Interest — whether  it  depends  solely  upon  the  statute.  It  is  not  conceded 
that,  in  the  absence  of  all  statutory  law  in  regard  to  interest,  a  contract  for  the 
payment  of  interest  for  money  borrowed  would  not  be  enforced  by  the  courts. 


Appeal  from  the  Superior  Court  of  Chicago. 

The  facts  of  this  case  will  be  found  in  the  opinion  of  the 
court  announced  at  the  April  term,  1867,  in  the  same  case, 
and  reported  in  44  111.  405.  The  decree  rendered  upon  the 
former  hearing  in  the  court  below  was  then  reversed  and  the 
cause  remanded,  when,  upon  a  second  hearing  a  decree  was 
rendered  in  accordance  with  the  opinion  of  this  court. 

The  true  relation  between  the  parties  was  this :  Lawrence 
loaned  to  Parmelee,  Gage,  Johnson  and  Bigelow,  partners, 
doing  business  under  the  name  of  F.  Parmelee  &  Co.,  the  sum 
of  $50,000,  at  12  per  cent,  per  annum  interest,  and  to  secure 
its  payment,  in  five  annual  installments,  the  borrowers  con- 
veyed to  Lawrence  certain  real  estate  in  the  city  of  Chicago, 
the  latter  giving  back  an  instrument  in  the  form  of  a  contract 
of  sale,  by  the  terms  and  legal  effect  of  which  he  was  to  re- 
convey  the  premises  on  the  payment  of  the  money — thus 
creating  the  relation  of* mortgagors  and  mortgagee. 

The  contract  was  made  on  the  15th  of  September,  1856,  and 
the  question  now  presented,  is,  what  rate  of  interest  should 
Lawrence,  the  mortgagee,  be  allowed,  in  a  proceeding  to  fore- 
close his  mortgage  ? 

Messrs.  Beckwith  &  Ayer,  for  the  appellants,  Parmelee 
&  Co.,  contended  that,  by  reason  of  the  usurious  character 
of  the  contract,  under  the  law  governing  the  rights  of  the 
parties,  they   were   entitled   to  an   abatement  of  the   entire 
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interest  reserved,  while  this  court,  in  their  former  opinion  in 
the  case,  held,  the  mortgagee  was  entitled  to  recover  interest 
at  the  rate  of  ten  per  cent.,  that  being  the  rate  which  might 
have  been  lawfully  reserved  at  the  time  this  contract  was 
made.  Counsel  ask  the  court  to  reconsider  that  opinion,  and 
present  their  view  of  the  question  as  follows  : 

The  appellants,  according  to  the  decision  of  this  court,  are 
to  be  treated  as  mortgagors,  defending  a  suit  by  the  appellee, 
as  mortgagee,  asking  a  foreclosure  of  his  mortgage ;  and  they 
set  up  the  defence  of  usury  in  their  answer,  and  insist  upon 
the  benefit  of  the  laws  of  this  State  on  that  subject,  and  upon 
the  application  of  all  interest  payments  heretofore  made  by 
them  towards  the  reduction  of  the  principal. 

"When  the  loan  was  made  (Sept.  15,  1856,)  there  were  two 
statutes  in  force  in  tins  State  in  relation  to  the  rate  of  interest 
allowed  on  contracts.  By  the  statute  of  1815,  the  rate  was 
limited  in  all  cases  to  six  per  cent.  By  a  separate  and  distinct 
section  of  that  act,  all  persons  were  expressly  prohibited  from 
accepting  or  receiving  any  greater  sum  for  the  loan  or  forbear- 
ance of  money.  And  by  subsequent  sections  a  penalty  of 
three-fold  the  amount  of  the  whole  interest  received  was 
imposed  upon  any  one  who  should  violate  the  statute. 

By  the  act  of  1819,  it  was  enacted  that  money  might  be 
loaned  at  such  rate  of  interest,  not  exceeding  ten  per  cent,  per 
annum,  as  the  parties  might  agree  upon.  If  a  higher  rate 
than  six  per  cent,  should  be  reserved  in  any  promissory  note 
or  writing  obligatory,  given  for  any  other  consideration  than 
money  loaned,  it  was  provided  by  this  act,  that  the  defendant 
might  plead  the  fact  as  a  defense,  and  if  the  issue  should  be 
found  in  his  favor,  judgment  should  be  rendered  for  the  princi- 
pal sum  mentioned  in  the  instrument  and  six  per  cent,  interest 
thereon. 

The  effect  of  this  act  was  to  repeal  so  much  of  the  statute 
of  1815  as  declared  a  penalty  for  receiving  more  than  six  per 
cent,  on   contracts   other   than   for   money   loaned,   leaving, 
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however,  that  penalty  in  full  force  in  all  cases  where  more  than 
ten  per  cent,  should  be  reserved  for  money  loaned.  This  con- 
struction of  the  act  has  received  the  express  sanction  of  the 
Supreme  Court,  and  its  decision  has  been  universally  acqui- 
esced in  by  the  profession.     Kinsey  v.  JVisley,  23  111.  505. 

The  same  construction  has  also  been  recognized  by  this 
court  in  a  later  opinion  filed  in  the  present  cause,  on  appeal, 
taken  from  the  original  decree. 

Such,  then,  was  the  state  of  the  law  when  the  contract  in 
question  was  made.  The  statute  authorized  the  parties  to 
agree  upon  any  rate  not  exceeding  ten  per  cent.  Any  higher 
rate  was  positively  forbidden,  and  a  penalty  of  three-fold  the 
amount  of  the  whole  interest  reserved,  was  imposed  by  the 
law  upon  any  one  who  should  violate  its  provisions. 

The  contract  for  12  per  cent,  interest  was  not  wholly  void, 
but  it  was  invalid  pro  tanto,  and  cannot  be  enforced  as  made. 

What,  then,  is  the  measure  of  relief  which  a  court  of  equity 
will  administer  in  the  case  of  a  creditor  seeking  to  enforce  an 
usurious  contract  ?  It  is  true,  where  a  mortgagor  asks  relief 
against  an  usurious  mortgage,  he  will  be  required  to  pay  legal 
interest,  on  the  principle  that  he  who  seeks  equity  must  do 
equity.  But  where  the  lender  of  money,  on  an  usurious  con- 
tract, resorts  to  the  courts  to  enforce  his  securities,  a  forfeiture 
of  all  the  interest  is  the  necessary  consequence.  Snydtr  v. 
Griswold,  37  I1L  217.  See  also  Mason  v.  Gardner,  4  Brown's 
Ch.  Rep.  436  ;  Fanning  v.  Dunham,  5  Johns.  Ch.  122  ;  Scott 
v.  Neslit,  2  Brown's  "ch.  641;  1  Story's  Eq.  Jur.  sec.  301; 
Dooley  v.  Stvpp,  26  111.  86;  Stockham  v.  Munson,  28  111.  51; 
Safford  v.  Vail,  22  111.  327. 

If  the  appellee,  instead  of  seeking  affirmative  relief,  were 
simply  defendant  to  a  bill  brought  to  redeem,  his  claim  to 
interest  must,  upon  the  facts  of  this  case,  be  limited  to  six  per 
cent. 

The  legal  rate  of  interest  was  six  per  cent.,  with  permission, 
under  the  act  of  1849,  to  contract  for  a  rate  not  exceeding  ten 
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per  cent,  for  borrowed  money.  But  the  parties  contracted  for 
a  rate  not  allowed  by  law,  twelve  per  cent.  This  contract  can 
not  be  enforced  as  made,  nor  can  the  court  make  a  new  con- 
tract for  the  parties,  but  will  leave  their  rights-to  be  determined 
by  the  law, — that  is,  the  legal  rate  must  govern.  Fergu- 
son v.  Sutphen,  3  Gilm.  570 ;  Bishop  v.  Williams,  18  111.  101 ; 
Shirley-  v.  Welty,  19  111.  623  ;  Heacock  v.  Swartwout,  28  111. 
291 ;  Mapps  v.  Sharpe,  32  111.  13 ;  Sutphen  v.  Cushnan,  35 
111.  186  ;  Farwell  v.  Meyer,  35  111.  10  ;  Woodworth  v.  Huntoon, 
40  111.  131.  From  these  cases  it  must  be  considered  the  doc- 
trine of  this  court,  that  a  mortgagor,  seeking  to  redeem  from 
an  usurious  mortgage,  will  be  required  to  pay  only  the  princi- 
pal sum  due,  with  six  per  cent,  interest.  And  if  these  are  the 
hardest  terms  imposed  on  a  complainant  seeking  equitable 
relief  in  such  cases,  the  court  will  certainly  inflict  no  harsher 
terms  on  a  defendant  who  is  asking  no  relief.  But  even  if  the 
case  of  Snyder  v.  Griswold  is  no  longer  to  be  followed  or  con- 
sidered as  authority  in  this  State,  there  is  still  error  in  the 
decree  now  before  the  court  for  review.  That  decree  has 
allowed  the  complainant  interest  at  the  rate  of  ten  per  cent, 
from  the  date  of  the  contract,  which  is  four  per  cent,  more 
than  he  is  entitled  to  under  any  rule  hitherto  recognized  by 
the  Supreme  Court. 

Are  the  rights  and  obligations  of  the  parties  to  this  contract 
at  all  changed  by  the  passage  of  the  act  of  February  28, 1867  % 

That  act  provides,  that  in  all  suits,  upon  written  contracts 
made  while  the  interest  law  of  1819  was  in  force,  and  prior  to 
the  passage  of  the  act  of  January  31st,  1857,  wherein  a  higher 
rate  of  interest  than  10  per  cent,  was  reserved,  and  when  the 
fact  of  usury  is  insisted  upon  in  the  pleadings  and  proved,  the 
creditor  shall  forfeit  all  the  excess  of  interest  above  the  rate 
it  was  competent  for  the  parties  to  contract  for  at  the  time,  and 
no  more ;  and  that  no  portion  of  the  interest  which  the  debtor 
may  have  voluntarily  paid  upon  his  contract,  shall  be  deducted 
from  the  principal. 
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This  suit  was  pending  at  the  time  that  act  was  passed.  To 
give  the  act  operation  upon  the  rights  of  these  parties,  is  to 
permit  the  legislature  to  assume  and  exercise  judicial  func- 
tions, which  it  is  not  competent  for  that  body  to  do.  Sedgwick 
on  Stat,  and  Const.  Law,  163-7 ;  1  American  Law  Register, 
28 ;  Taylor  v.  Porter,  4  Hill,  140  ;  Powers  v.  Bergen,  2  Seld. 
366  j  Wilkinson  v.  Leland,  2  Pet.  657 ;  Conway  v.  Cable,  37 
111.  90  ;  MeDaniel  v.  Correll,  19  111.  228 ;  Marsh  v.  Chestnut, 
14  111.  227 ;  Lane  v.  Dormcm,  3  Scam.  241-3. 

This  act  is  invalid,  not  only  because  it  is  not  within  the 
rightful  attributes  of  legislative  power,  but  there  are  also 
express  constitutional  restrictions  which  prohibit  all  such  inva- 
sions of  private  right. 

Our  State  constitution  provides,  that  no  person  shall  be  dis- 
seized of  his  freehold,  liberties  or  privileges,  or  be  in  any 
manner  deprived  of  his  life,  liberty  or  property,  but  by  the 
judgment  of  his  peers  or  the  law  of  the  land ;  and  also  that 
no  law  impairing  the  obligation  of  contracts  shall  ever  be 
made.  Similar  prohibitions  are  contained  in  the  constitution 
of  the  United  States. 

Under  the  first  of  these  clauses,  it  is  secured  to  these  parties 
that  their  rights  shall  be  ascertained  judicially.  It  cannot  be 
done  by  mere  legislation.  Taylor  v.  Porter,  4  Hill,  140  ;  Lane 
v.  Dorman,  3  Scam.  243 ;  Sedgwick  on  Stat,  and  Const.  Law, 
537-9. 

The  other  clause  was  specially  designed  to  protect  private 
contracts  from  legislative  encroachments.     It  includes  all  con 
tracts  without  exception,  whether  executed   or  executory.     It 
prohibits  all  legislation  which  impairs  their  obligation. 

It  has  been  also  held,  and  is  said  by  the  Supreme  Court  ot 
the  United  States  to  be  the  settled  doctrine  of  that  court,  "  that 
the  laws  which  subsist  at  the  time  and  place  of  making  a  con- 
tract, and  where  it  is  to  he  performed,  enter  into  and  form  a 
part  of  it,  as  if  they  were  expressly  referred  to  or  incorporated 
in  its  terms.     This  principle  embraces  alike  those  which  affect 
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its  validity,  construction,  discharge  and  enforcement."  Van 
Hoffman  v.  City  of  Quincy,  4  Wal.  550 ;  Planters'1  Bank  v. 
Sharpe,  6  How.  327 ;  Ogden  v.  /Saunders,  12  Wheat.  257  ; 
Green  v.  Biddle,  8  Wheat.  84;  Sturges  v.  Crowninshield,  4 
Wheat.  137 ;  Bruce  v.  Schuyler,  4  Gilm.  275. 

It  is  well  settled  that  a  contract  wholly  void  in  its  inception 
for  usury,  cannot  be  made  valid  by  a  repeal  of  the  statute 
which  pronounced  it  void.  And  if  this  be  so,  it  must,  we 
think,  be  conceded  on  principle,  that  if  a  contract  be  partially 
void  on  account  of  usury,  that  is,  void  for  the  interest,  no  sub- 
sequent legislative  jenactment,  whether  it  be  the  repeal  of  the 
former  statute,  or  the  adoption  of  a  new  one  on  the  same  sub- 
ject, can  either  make  the  original  contract  valid,  or  substitute 
therefor  a  new  contract  to  which  the  parties  have  never 
assented.  Morton  v.  Rutherford,  18  Wis.  298  ;  Simonton  v. 
Vail,  11  Wis.  90. 

So  that,  in  any  event,  the  act  of  1867  should  not  be  con- 
strued as  applying  to  suits  pending  at  the  time  of  its  passage. 
It  should  not  be  given  a  retrospective  operation.  Marsh  v. 
Chesnut,  14  111.  227 ;  Thompson  v.  Alexander,  11  111.  55  ;  Bruce 
v.  Schuyler,  4  Gil  in.  279  ;  Robinson  v.  Rowan,  2  Scam.  502  ; 
Garrett  v.  Wiggins,  1  Scam.  336. 

This  court  has  already  directed  that  all  interest  payments 
made  by  the  appellants  in  excess  of  10  per  cent,  should  be 
allowed  and  deducted  from  the  principal,  and  the  present 
decree  is  in  conformity  with  that  direction. 

The  previous  decision  of  this  court,  as  well  as  numerous 
authorities  from  other  States,  fully  sustain  the  view,  that  so 
long  as  the  transaction  remains  unsettled,  the  debtor  has  the 
right  to  claim  the  benefit  of  all  usurious  payments. 

The  only  question  is  as  to  the  extent  of  that  right.     We 
claim  that  the  entire  amount  paid  should  be  deducted  from 
the  principal,  and  that  the  complainant  is  entitled  to  a  decree 
for  the  balance  only,  without  interest- 
Such  was  the  rule  applied  in  Booker  v.  Anderson,  35  111.  68. 
43— 48th  III. 
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It  that  case,  Booker,  like  the  appellee  in  the  present  suit,  was 
the  complainant  in  a  cross-bill,  seeking  to  enforce  a  lien  on 
real  property,  to  secure  an  usurious  contract.  The  court  held 
that  all  payments  of  interest,  whether  for  usury  or  otherwise, 
should  be  deducted  from  the  principal  sum  borrowed. 

For  further  authorities  on  this  question  we  refer  the  court  to 
Woodworth  v.  Huntoon,  40  111.  131 ;  Saylor  v.  Daniels,  37  111 
331 ;  Farwell  v.  Meyer,  35  111.  40 ;  Mapps  v.  Sharpe,  32  111 
13  ;  Ileacock  v.  Swartwout,  28  111.  291 ;  Johnson  v.  Thompson 
28  111.  352  ;    Wood  v.  Lake,  13  Wis.  81 ;   Gilmore  v.  Woolcoch 
13  Wis.  589  ;  Stanley  v.  Westrop,  16  Texas,  200;  McAllister 
v.  Jerman,  32  Miss.  112  ;  Boyers  v.  Boddie,  3  Humph.  666 
/Saunders  v.  Lambert,  7  Gray,  181 ;   Wright  v.  Laing,  3  B.  & 
C.  165. 


Mr.  Sidney  Smith,  on  the  same  side. 


Mr.  Charles  A.  Gregory,  with  whom  was  Mr.  George 
Payson,  for  the  appellee,  after  reviewing  the  authorities  cited 
on  behalf  of  the  appellants,  argued  that  they  had  no  applica- 
tion to  the  questions  involved  in  this  case,  but  insisted,  the 
real  question  is,  whether  the  appellants  had  any  such  vested 
interest  in  the  remedy  and  in  the  penalties  prescribed  by  the 
law  as  it  existed  at  the  time  the  contract  was  made,  as  to  place 
them  beyond  legislative  control  in  that  regard. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

This  case  was  before  this  court  at  a  former  term,  and  is 
reported  in  44  111.  405.  Since  that  time  a  decree  has  been 
rendered  in  the  court  below,  in  conformity  with  the  views  there 
expressed.  The  record  is  again  brought  here,  and  we  are 
asked  by  the  counsel  of  appellant  to  reconsider  our  former 
opinion,   so   far    as   relates   to   the    rate   of   interest   which 
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Lawrence  is  to  be  allowed.  We  have  re-examined  that  ques- 
tion, and  will  state  our  conclusions. 

We  agree  with  the  appellant  that  the  case  is  to  be  decided, 
in  regard  to  this  point,  upon  the  principles  which  govern  a 
bill  to  foreclose,  instead  of  a  bill  to  redeem,  a  mortgage.  N  ei- 
ther do  we  dissent  from  the  rules  laid  down  in  the  former 
decisions"  of  this  court  concerning  our  usury  laws.  But  the 
difference  between  those  cases  and  the  one  at  bar  is,  that  this 
case  is  governed  by  the  law  of  February  28th,  1867,  referred 
to  in  our  former  opinion,  which  law  had  not  been  enacted 
when  the  decisions  quoted  were  made. 

But  it  is  said  this  statute  is  unconstitutional.  In  this  posi- 
tion we  can  not  concur.  It  takes  away  no  vested  right,  for 
the  law  recognizes  no  vested  right  in  penalties.  This  princi- 
ple is  thoroughly  well  settled,  and,  as  we  shall  presently  show, 
has  been  constantly  applied  by  this  court  to  the-penalties  of 
usury  laws.  Neither  does  the  act  in  question  violate  the  obli- 
gation of  a  contract.  It  directs  that  in  cases  arising  upon 
contracts  entered  into  while  the  law  of  1849  was  in  force,  and 
before  the  law  of  1857  was  passed,  the  penalty  for  usury  shall 
be  a  forfeiture  of  the  excess  of  interest  above  what  the  parties 
might  have  lawfully  contracted  for,  and  no  more.  When  this 
contract  was  made  these  parties  might  have  lawfully  contracted 
for  ten  per  cent.  The  borrowers,  however,  agreed  to  pay  more 
than  that,  namely  twelve  per  cent.  Can  they  complain  of  a 
law  as  violating  a  contract,  which  merely  authorizes  a  judg- 
ment or  decree  against  them  for  less  than  they  had  agreed  to 
pay,  and  which,  when  they  had  agreed  to  pay  more  than  lawful 
interest,  requires  them  to  pay  only  so  much  as  was  lawful  ? 

But  it-  is  urged  by  counsel,  citing  Ogden  v.  Saunders,  12 
Wheat.  257,  that  by  the  obligation  of  a  contract  is  meant  its 
legal  obligation,  and  that  the  laws  in  force  when  the  contract 
was  made  enter  into  it,  and  show  what  was  its  legal  obligation. 
This,  as  a  general  expression  of  the  principle,  is  undoubtedly 
true,  but  it  has  never  been  understood  to  mean  that  parties 
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acquire  by  their  contracts  a  vested,  right  in  existing  remedies 
or  existing  penalties.  Take  the  case  before  us.  This  contract 
was  made  in  1856.  At  that  time  the  penalty  of  the  law  of 
1845,  forfeiting  for  usury  three-fold  all  the  interest  reserved, 
was  in  force,  the  law  of  1849  not  having  repealed  that  penalty 
in  regard  to  money  loaned,  as  was  decided  by  this  court  in 
Kinsey  v.  JVisley,  23  111.  505.  Under  this  law  the  appellants 
had  the  right  to  pay  thirty-six  per  cent,  of  this  debt  by  an 
application  of  this  penalty.  Do  counsel  for  appellant  contend 
that  this  was  a  right  which  the  legislature  could  not  take 
away?  On  the  contrary,  they  only  claim  in  their  argument 
the  right  to  abate  the  entire  interest.  But  why  ask  only  that, 
if  the  usury  laws  in  force  when  the  contract  was  made  entered 
into  it  to  the  extent  for  which  they  contend  ?  If  their  argu- 
ment is  sound,  they  are  entitled  to  an  abatement  of  three-fold 
the  interest.-  The  law  of  1857  has  clearly  nothing  to  do  with 
the  case,  for  it  was  not  in  existence  when  the  contract  was 
made,  and  had  been  superseded  by  the  law  of  1867  when  the 
case  was  tried.  If  that  act  had  not  been  passed,  it  would  have 
been  in  accordance  with  previous  decisions  of  this  court  to 
hold  that,  as  the  law  of  1857  expressly  took  away  the  three- 
fold penalty  of  1845,  it  was  the  design  of  the  legislature  to 
substitute  in  its  place,  even  as  to  past  contracts,  the  milder 
penalty  of  the  law  of  1857,  namely,  the  loss  of  the  entire  inte- 
rest. But  if  the  remedy  upon  an  usurious  contract  given  by 
the  act  of  1845  could  be,  and  was  modified  by  the  act  of  1857? 
so  it  was  again  modified  by  the  law  of  1867. 

But  we  suppose  the  counsel  for  appellants  do  not  base  their 
claim  to  an  abatement  of  the  entire  interest  on  the  act  of  1857, 
but  rather  upon  the  ground  that  the  contract  for  interest  was 
illegal,  and  that  the  legislature,  though  the  then  existing  pen- 
alty had  been  taken  away,  can  not  authorize  the  recovery  of 
any  portion  of  the  interest,  because  the  contract  as  made  was 
an  unlawful  contract.  We  may  agree  with  counsel  to  this 
extent — that  the  legislature  can  not  make  valid  a  contract 
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which  was  unlawful  at  the  time  it  was  made,  and  hence  if  this 
act  of  1867  had  authorized  the  recovery  of  twelve  per  cent, 
instead  of  ten,  we  might  have  said  that  a  contract  for  twelve 
per  cent,  interest  was  then  forbidden  by  law,  -and  the  legisla- 
ture could  not  authorize  it  to  be  enforced.  But  this  they  have 
not  attempted.  They  have  simply  authorized  the  enforcement 
of  the  contract  to  the  extent  to  which  it  was  lawful.  Ten  per 
cent,  was  permitted  by  the  law,  and  they  have  said  ten  per 
cent,  may  be  recovered  where  parties  have  contracted  to  pay 
so  much,  even  though  they  have  contracted  to  pay  more.  It 
is  said  this  is  not  enforcing  the  contract  as  made,  but  is  making 
a  new  contract  for  the  parties.  We  answer,  it  is  enforcing  all 
of  the  contract  that  was  legal,  and  this  is  a  power  which  the 
legislature  can  certainly  authorize  courts  to  exercise,  where 
the  illegal  portion  is  not  of  a.  character  to  vitiate  or  affect  the 
residue  of  the  contract.  Suppose  we  were  to  abate  all  the 
interest,  as  counsel  clajm  we  should  do.  Would  not  this 
equally  be  the  enforcing  of  a  contract  which  the  parties  never 
made  ?  The  contract  for  the  payment  of  the  money,  principal 
and  interest,  was  all  one  contract,  and  if  we  may  render  a 
decree  for  the  principal  on  the  ground  that  that  part  of  the 
contract  was  lawful,  without  rendering  ourselves  liable  to  the 
charge  of  making  a  new  contract  for  the  parties,  why  may  we 
not  render  a  decree  for  the  principal  and  ten  per  cent,  of  the 
interest,  on  the  same  ground  %  The  appellants  agreed  to  pay 
the  appellee  a  certain  sum  of  money  at  a  certain  time.  A 
part  of  this  money  was  not  a  lawful  debt,  and  the  law,  as  it 
then  stood,  allowed  a  penalty  to  be  exacted  from  the  appellee 
for  making  such  a  contract.  Subsequently,  the  law-making 
power  interferes  and  says,  this  penalty  shall  not  be  exacted  in 
cases  of  this  character,  and  the  creditor  shall  be  permitted  to 
recover  so  much  of  his  debt  as  was  not  incurred  in  violation 
of  the  then  existing  law.  As  already  remarked,  unless  we 
are  prepared  to  hold  that  parties  by  their  contracts  acquire  a 
vested  right  in  the  existing  law,  both  as   to  penalties   and 
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remedies,  we  can  see  no  ground  npon  which  to  say  this  is 
beyond  the  power  of  the  legislature. 

The  parties  then,  when  they  made  this  contract,  although 
they  made  it  with  full  knowledge  of  what  the  statute  was,  also 
made  it  with  full  knowledge  that  the  statute  might  be  repealed 
or  modified.  The  existing  statute  entered  into  the  contract, 
not  as  an  absolute  and  invariable  quantity,  but  sub  modo,  and 
subject  to  qualification.  It  was  as  if  they  had  stipulated  in 
the  written  contract,  that  the  appellants  would  have  the  legal 
right,  if  they  chose  to  do  so,  to  insist  on  an  abatement  of  thirty- 
six  per  cent,  of  the  sum  borrowed,  if  the  law  then  in  force 
should  remain  unrepealed  or  unmodified,  but  that  it  was  sub- 
ject to  repeal  or  modification,  and  in  that  event  the  appellants 
would  pay  whatever  interest,  not  exceeding  the  lawful  ten  per 
cent.,  the  new  act  of  the  legislature  might  authorize  to  be 
recovered. 

We  have  remarked,  the  principle  upon  which  we  now  insist 
has  already  been  decided  by  this  court.  Thus,  in  Stockham  v. 
Munson,  28  111.  51,  it  applied  the  law  of  1857  and  declared  a 
forfeiture  of  the  entire  interest  expressly  by  virtue  of  that  act, 
although  the  contract  was  made  before  the  law  was  passed. 
So  in  Dooley  v.  Stipp,  26  111.  86,  and  Safford  v.  Vail,  22  ib. 
327,  which  were  all  cases  arising  on  contracts  made  while  the 
penalties  of  the  act  of  1845  were  in  force,  but  not  tried  until 
that  of  1857  was  passed,  although  there  was  no  express  deci- 
sion upon  the  point,  it  seems  to  have  been  taken  for  granted 
both  by  counsel  and  court,  that  the  penalty  to  be  applied  was 
that  of  1857  and  not  that  of  1845.  In  Nichols  v.  /Stewart,  21 
111.  106,  and  Matthias  v.  Cook,  31  ib.  87,  which  were  also  suits 
upon  contracts  of  a  like  character,  the  court  said,  in  the  first 
case  that  there  was  no  penalty  and  the  plaintiff  could  recover 
legal  interest,  and  in  the  other  that  the  circuit  court  erred  in 
giving  an  instruction  to  the  effect  that  the  jury  could  not 
deduct  the  interest  over' ten  per  cent. 
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Although  the  court  has  several  times  said  that  the  contract 
was  to  be  judged  by  reference  to  the  laws  in  force  when  it 
was  made,  yet  it  has  not  in  a  single  case,  so  far  as  we  can  dis- 
cover, applied  the  penalties  of  the  act  of  1845  in  suits  that 
came  to  trial  after  those  penalties  were  repealed  by  the  act  of 
1857.  On  the  contrary,  it  seems  to  have  been  taken  for  granted, 
in  those-  cases  where  a  penalty  was  imposed,  that  the  amount 
of  the  penalty  was  to  be  regulated  by  the  existing  act  of  1857. 

In  regard  to  another  class  of  cases  cited  by  counsel  for 
appellants,  like  Sutphen  v.  Cushman,  35  111.  186,  and  Farwell 
v.  Meyer,  ib.  10,  we  need  only  say,  that  while  we  fully  concur 
in  them,  we  do  not  perceive  their  applicability  to  the  case  at 
bar.  They  were  trred  before  the  act  of  1867  was  passed,  and 
were  cases  in  which  the  borrower  was  seeking  relief.  The 
court,  applying  the  principle  that  he  who  seeks  equity  must  do 
equity,  held  that  the  complainant  must  pay  interest,  notwith- 
standing the  transaction  was  usurious,  and  as  the  court  was  not 
proceeding  on  the  ground  of  enforcing  a  contract,  it  adopted 
six  per  cent,  as  the  legal  rate.  It  might  have  adopted  either  a 
greater  or  less  rate  according  to  its  sense  of  the  equity  of  the 
case. 

The  position  taken  by  counsel  for  appellants,  that,  in  the 
absence  of  all  statutory  law  in  regard  to  interest,  a  contract  for 
the  payment  of  interest  for  money  borrowed  would  not  be 
enforced  by  the  courts,  is  one  in  which  we  do  not  concur. 
Whatever  might  have  been  thought  in  regard  to  the  morality 
of  exacting  interest  for  the  use  of  money  before  the  rise  of 
modern  commerce,  we  imagine  no  court  in  this  country,  in  the 
absence  of  all  statutory  regulations,  would  have  any  more 
hesitation  in  enforcing  a  special  contract  for  the  payment  of 
interest  on  borrowed  money,  than  it  would  have  in  enforcing 
a  contract  for  the  payment  of  rent  for  a  house  or  farm.  The 
contract  in  the  present  case  was  wrong  only  because  the  statute 
prohibited  more  than  ten  per  cent.,  but  it  was  wrong  only  to 
the  extent  of  the  additional  two  per  cent.     For  that  wrong 
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the  statute  then  imposed,  as  a  penalty,  the  forfeiture  of  three- 
fold the  interest.  Since  then  the  legislature  has  taken  away 
this  penalty,  and  has  said  the  lender  may  recover  to  the  extent 
to  which  it  was  lawful  for  the  parties  to  contract  for  interest. 
That  the  legislature  had  the  power  to  do  this  admits  of  no 
serious  question. 

But  it  is  said  the  act  in  question  was  an  assumption  by  the 
legislature  of  judicial  power.  We  do  not  perceive  in  what 
mode.  It  merely  lays  down  a  general  rule  to  govern  all  con- 
tracts made  during  a  certain  period,  taking  away  an  existing 
penalty,  and  directing  that  interest  shall  be  allowed  to  the 
extent  to  which  it  might  have  been  lawfully  reserved. 

Since  the  foregoing  opinion  was  written  we  have  received 
from  counsel  for  appellant  a  manuscript  copy  of  an  act  passed 
at  the  recent  session  of  the  legislature,  and  approved  March 
27,  1869,  by  which  it  is  provided  that  the  act  of  1867,  upon 
which  we  have  been  commenting,  shall  not  be  construed  to 
apply  to  any  suit  pending  at  the  time  of  its  passage.  It  is  not 
necessary  for  us  to  construe  this  new  act.  It  was  not  in 
existence  when  the  decree  in  this  case  was  rendered.  We 
are  examining  this  record  as  an  appellate  court,  to  determine 
whether  the  court  below  committed  an  error  in  rendering  its 
decree.  That  is  to  be  determined  with  reference  to  the  law  as 
it  then  stood,  and,  tried  by  that  standard,  we  find  no  error. 
What  effect  this  law  would  have  had  if  it  had  been  passed 
before  the  cause  was  heard  and  the  final  decree  rendered,  it 
is  not  necessary  to  determine. 

Decree  affirmed. 
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Syllabus. 


Charles  Dement  et  al. 


Gurdon  Hewitt  et  al. 

Appeal  from  the  Circuit  Court  of  Stephenson  county; 
the  Hon.  Benjamin  R.  Sheldon,  Judge,  presiding. 

Mr.  William  Barge  and  Mr.  J.  H.  Knowlton,  for  the 
appellants. 

Messrs.  Turner  &  Neff,  for  the  appellees. 

Mr.  Justice  Lawrence  :  This  case  is,  in  principle,  pre- 
cisely like  tha.t  of  Parmelee  v.  Lawrence,  preceding  this.  It 
is  unnecessary  to  repeat  what  has  been  said  in  that  case. 


George  H.  Rozet 

v. 

William  H.  McClellan. 

1.  Pledge— sale  on  default.  Where  a  party  deposits  the  stock  of  an  incorpo- 
rated company,  as  collateral  security  to  a  promissory  note,  with  power  of  sale 
by  the  pledgee,  in  case  of  default  in  payment,  after  a  demand  and  notice,  he 
may  sell  the  stock  and  apply  the  proceeds  to  the  discharge  of  the  note.  But 
the  pledgee  is  not  bound  to  sell,  and,  on  failing  to  do  so,  he  is  not  liable  for  the 
loss  sustained  by  depreciation  in  the  value  of  the  stock  which  may  occur  after 
the  default.  The  pledgor  should  have  redeemed,  by  sale  of  the  stock  or  other- 
wise, the  general  property  still  remaining  in  him  with  the   right  of  redemption. 

2.  Note — consideration.  Where  a  note  was  given,  and  the  payee  gave  to  the 
maker  his  check  on  a  bank  for  the  amount,  and  the  drawee  endorses  it,  and  the 
holders  deposit  it  to  their  credit  in  the  bank,  the  maker  of  the  note  will  not  be 
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permitted  to  show  that  the  holders  of  the  check  had  receired  confederate  money 
from  the  bank  to  prove  a  failure  of  consideration  of  the  notes. 

Writ  of  Error  to  the  Superior   Court   of  Chicago;   the 
Hon.  Joseph  E.  Gary,  Judge,  presiding. 

The  opinion  states  the  case. 

Messrs.  Storrs  ■&  Johnson,  for  the  plaintiff  in  error. 

Messrs.  Bailey  &  Magruder,  for  the  defendant  in  error. 
Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

In  December,  1861,  appellant  and  one  Paul  Queyrouse  were 
engaged  in  conducting  a  corporation,  styled  the  "  Southern 
Shoe  Manufacturing  Company,"  in  the  city  of  New  Orleans, 
of  which  appellant  was  president,  and  Queyrouse  secretary. 
About  the  5th  of  that  month,  appellee  purchased  of  appellant, 
fifty  shares  of  stock  of  the  company,  which  .appellant  sold  to 
him  on  the  condition  that  appellee  would  lend  appellant 
$5,000.  Appellee  drew  his  check  on  the  Citizens'  Bank  of 
New  Orleans,  and  received  the  shares  of  stock  and  appellant's 
note  at  four  months,  for  the  money  thus  loaned.  The  check 
was  payable  to  the  order  of  appellant,  and  by  him  endorsed, 
and  also  by  his  firm,  and  deposited  to  their  credit  in  the 
American  Bank  at  New  Orleans. 

When  the  note  manured,  appellant  was  unable  to  meet  it, 
and  it  was  renewed,  by  giving  the  note  sued  upon  in  this 
case,  and  transferring  fifty  shares  of  the  stock  to  appellee  as 
collateral  security,  and  authorizing  him  to  sell  it  at  public  or 
private  sale,  in  case  of  the  non-payment  of  the  note,  and  to 
apply  the  proceeds  in  discharge  of  the  note.  On  the  matu- 
rity of  the  note,  appellee  failed  to  sell  the  stock,  and  it 
declined  in  value,  and  that  is  insisted  upon  as  a  defense  in  this 
action. 


1868.]  Kozet  v.  McClellan.  347 

Opinion  of  the  Court. 

The  agreement  of  the  parties  empowered  appellee  to  sell, 
but  did  not,  in  terms,  require  him  to  sell.  Had  he  exercised 
the  power  by  giving  notice  to  appellant  to  redeem,  or  he 
would  sell,  and  he  had  failed  to  do  so,  and-  a  sale  had  been 
made,  there  can  be  no  doubt  that  the  title  would  have  passed 
to  the  purchaser,  and  the  right  of  redemption  by  appellant 
would  have  been  cut  off  and  ended.  Story,  in  his  work  on 
Bailment,  p.  311,  sec.  308,  says  that,  under  the  common  law, 
the  right  to  sell  the  pledge  results  from  the  default  of  the 
pledgor  in  complying  with  his  engagement.  But  such  a  right 
does  not  divest  the  general  property  of  the  pawnor,  but  still 
leaves  him  a  right  of  redemption.  And  if  the  pawnor  neglects 
or  refuses  to  redeem  the  pawn,  upon  due  demand  and  notice, 
the  pawnee  may  have  the  pawn  sold.  It  then  follows 
that  the  title  to  the  stock  did  not  vest  in  appellee  upon  the 
default  in  payment  by  appellant.  The  general  title  remained 
the  same  as  before  the  default,  still  subject  to  redemption. 
The  right  of  sale,  in  case  of  a  pledge,  differs  from  other  liens, 
as  in  other  cases  such  right  does  not  usually  exist. 

The  question  then  presents  itself,  whether  appellee  was 
bound  to  sell  this  stock  on  the  occurrence  of  the  default,  and 
on  failing  to  do  so,  whether  he  has  rendered  himself  liable  to 
account  for  the  loss  ?  We  have  been  referred  to  no  authority 
announcing  such  a  rule,  nor  have  we  been  able  to  find  any 
case  that  goes  that  length.  In  the  cases  of  Slevin  v.  Morrow, 
4  Ind.  425 ;  Roberts  v.  Thompson,  14  Ohio  St.  E.  7,  and 
Jennison  v.  Parker,  7  Mich.  355,  cited  in  appellant's  brief, 
hold  the  doctrine  that  the  pledgee  is  bound  to  use  reasonable 
diligence  in  the  collection  of  negotiable  paper,  pledged  as  col- 
lateral security ;  but  do  not  hold  that  it  is  the  duty  of  the 
pledgee  to  sell  property  thus  pawned.  And  as  the  rule  is 
firmly  established  that  the  pledgee  must  make  a  demand,  and 
give  notice  before  he  can  sell  the  pledge,  and  bar  the  redemp- 
tion, it  would  seem  to  follow  that  he  was  not  bound  to  sell. 
And,  under  the  ancient  common  law,  it  required  a  judicial 
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proceeding  to  authorize  the  sale,  or  at  least  to  cut  off  the  right 
of  redemption.  Story  on  Bailment,  p.  312,  sec.  310.  The 
mortgagee,  by  delaying  to  sell  the  property  upon  which  he 
holds  a  mortgage,  does  not  incur  liability  for  loss  by  its  depre- 
ciation, and  the  pledgee  not  being  required  to  sell,  should  not 
be  subjected   to  the  loss. 

The  pledgor  having  the  general  property  in  the  pledge, 
may  sell  it  and  compel  its  restoration  upon  paying  the  money 
to  redeem.  Had  appellant  found  a  purchaser  of  the  stock, 
who  had  tendered  the  amount  of  the  note,  and  appellee  had 
refused  to  deliver  it  to  him  as  the  purchaser,  on  the  order  of 
appellant,  then  a  very  different  question  would  have  been 
presented  for  our  consideration.  In  this,  appellant  has  pre- 
sented no  defense. 

It  is  urged  that  the  consideration  of  the  note  was  for  con- 
federate money,  or,  rather,  that  the  check  was  paid  in  such 
money,  and  that  the  court  below  erred  in  not  permitting 
appellant  to  show  that  fact.  It  appears  that  the  check  was 
drawn  for  ten  thousand  dollars,  not  for  so  many  confederate 
dollars,  and  it  was  deposited  with  a  bank ;  and  it  can  make 
no  difference  whether  it  was  received  in  one  kind  of  money 
or  another,  or  whether  it  was  passed  to  appellant's  credit,  as 
it  was  for  lawful  money,  and  it  was  a  matter  of  choice  if 
appellant  received  anything  but  money  which  was  a  legal- 
tender  under  the  laws  of  the  United  States.  If,  on  presenta- 
tion, confederate  money  had  been  tendered,  appellant  should 
have  refused  it  and  compelled  the  payment  of  lawful  money, 
or  returned  the  check.  This  renders  it  unnecessary  to  deter- 
mine whether  confederate  money  would  form  a  consideration 
to  support  a  note.  The  judgment  of  the  court  below  is 
affirmed. 

Judgment  affirmed. 
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Thomas  H.  O'Neal 

v. 

The  Wabash  Avenue  Baptist  Church  et  al. 

1.  Vendor  and  purchaser — of  the  contract  and  sale — rescission  and  its  effects — 
deed  by  vendor  to  another — sufficient  declaration  of  forfeiture.  B  executed  a  con- 
tract to  N  for  the  conveyance  of  certain  premises,  for  a  specified  sum,  payable  in 
installments,  N  agreeing,  in  addition,  to  pay  all  the  taxes.  Time  was  made  the 
essence  of  the  contract,  and  contained  a  covenant,  that  B  might,  on  failure  of 
performance,  elect  to  declare  the  contract  at  an  end,  and  all  payments  made  upon 
it  forfeited.  N  failed  to  pay  the  taxes,  and  also,  the  last  installment  of  the  pur-. 
chase  money,  which  fell  due  June  18th,  1855,  and  on  the  29th  of  August 
following,  B  conveyed  the  lands  to  T,  who  recorded  his  deed,  of  which  con- 
veyance B  gave  N  notice.  N  thereupon,  during  the  next  month  of  September, 
called  upon  B,  who,  it  is  claimed,  extended  the  time  of  payment  to  N,  to  gather 
his  crops,  and  never  after  gave  to  N  other  notice,  that  he  had  elected  to  deter- 
mine the  contract*  and  in  February,  1865,  B  conveyed,  also,  the  premises  to  N. 
Held,  in  an  action  of  ejectment  brought  by  N,  against  a  grantee  of  T,  that  the 
contract  between  B  and  N  became'  forfeited  by  the  act  of  B  in  making  the  deed 
to  T,  of  which  N  had  notice,  and  that  by  such  deed  T  became  vested  with  the 
legal  title  to  the  premises;  that  B  having  parted  with  his  title  by  the  deed  to  T, 
he  could  not  extend  the  time  of  payment  to  N,  and  that  N  took  nothing  by  the 
subsequent  deed  of  1865,  to  him  by  B. 

2.  Same. — But,  in  such  case,  had  the  contract  remained  in  full  vigor,  and  the 
rights  of  no  other  parties  intervened,  the^deed  of  1865  would  relate  back  to  the 
date  of  the  contract.  In  this  case,  it  is  otherwise,  as  B  became  wholly  divested 
of  his  title  by  his  deed  to  T,  which  constituted  a  forfeiture  of  the  contract. 

3.  Same. — That  after  the  declaration  of  forfeiture,  a  tender  of  the  money,  or 
a  promise  by  B  to  convey,  after  he  had  parted  with  his  title,  could  not  restore 
the  contract. 

4.  Same — premises  encumbered.  Nor  can  it  be  said,  that  B  was  in  default  at  the 
time  he  made  the  deed  to  T,  so  that  he  could  not  declare  a  forfeiture,  by  reason 
of  the  fact  that  the  title  was  encumbered  by  a  previous  mortgage,  executed  by 
B  to  one  S,  since,  by  a  decree  in  chancery,  in  a  suit  for  partition,  such  mortgage 
was  declared  to  be  no  encumbrance  upon  the  title. 

5.  Same — of  the  right  to  declare  a  forfeiture  ivithout  tendering  a  deed — relief 
against  can  only  be  had  in.  a  court  of  equity.  Under  sucli  a  contract,  the  right  to 
declare  a  forfeiture  for  non-performance,  without  the  tender  of  a  deed,  must  be 
sustained  by  a  court  of  law.  If  there  is  any  hardship,  or  ground  for  relief,  the 
purchaser  must  apply  to  a  court  of  equity. 
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Writ  of  Error  to  the  Superior  Court  of  Chicago. 

The  opinion  states  the  case  fully. 

Mr.  John  W.  "Waughop,  for  the  plaintiff  in  error. 

Messrs.  Sleeper,  Whiton  &  Durham,  for  the  defendants  in 
error. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  ejectment,  for  a  lot  of  ground  in  the 
City  of  Chicago,  and  a  verdict  and  judgment  for  the  defen- 
dants. 

To  reverse  the  judgment,  plaintiff  brings  the  record  here  by 
writ  of  error,  and  makes  several  points,  the  most  important  of 
which  we  have  considered. 

It  is  conceded,  that  Stephen  Bronson,  jr.,  was  the  common 
source  of  title,  and  the  first  proposition  of  plaintiff  is,  there- 
fore, not  denied. 

It  is  claimed  by  plaintiff,  and  not  denied,  that  Bronson,  on 
the  eighteenth  of  June,  1852,  executed  a  contract  to  plaintiff 
to  convey  the  premises  in  question  to  him,  on  payment  of 
seven  hundred  and  twenty -two  dollars  thirty-seven  cents,  at 
the  times  specified  in  the  contract,  with  interest,  and  with  a 
covenant,  on  the  part  of  plaintiff,  to  pay  the  taxes  and  assess- 
ments, ordinary  and  extraordinary,  upon  the  property.  It  also 
made  time  an  essential  part  of  the  contract,  and  contained  the 
usual  covenants  in  such  contracts,  that  the  vendor  might  elect, 
on  failure  of  performance,  to  declare  the  contract  to  be  null 
and  void,  and  all  the  payments  made  upon  it  to  be  forfeited, 
<fec. 

The  contract  was  acknowledged  and  recorded  on  the  day  of 
its  execution. 
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The  last  payment  was  due  on  the  18th  of  June,  1855,  and 
was  not  paid  by  plaintiff,  nor  were  any  taxes  on  the  land  paid 
by  him,  when,  on  the  29th  of  August,  of  that  year,  Bronson  and 
wife  conveyed  the  premises  by  deed,  with  covenants  against 
their  own  acts,  to  Sherman  P.  Tracy,  which  was  recorded  two 
days  thereafter.  Of  this  deed,  Bronson  duly  notified  the 
plaintiff. 

Stimulated  by  this  notice,  as  we  presume,  the  plaintiff  came 
to  Chicago  in  September,  1855,  having  the  notice  with  him, 
and  there,  it  is  claimed,  Bronson  extended  the  time  of  pay- 
ment to  plaintiff,  until  he  could  gather  his  crop,  and  Bronson 
gave  no  notice  to  him  after  the  extension  of  time,  that  he 
intended  to  forfeit  the  contract.  On  the  27th  of  February, 
1865,  Bronson  executed  a  deed  of  the  premises  to  the 
plaintiff. 

The  first  pomt  arises  here,  and  grows  out  of  the  question,  in 
whom  was  the  legal  title  to  the  premises  on  the  27th  of  Feb- 
ruary, 1865  ?  Certainly  not  in  Bronson,  for  he  had  conveyed 
the  premises  to  Tracy,  in  the  month  of  August,  1855,  and 
consequently  could  convey  none  to  plaintiff. 

The  idea  entertained  by  the  plaintiff's  counsel,  and  pressed 
upon  the  court,  that  this  deed  related  back  to  the  18th  of 
June,  1852,  the  date  of  the  contract,  so  as  to  cut  out  subse- 
quent honafide  purchasers,  is,  as  he  expresses  it,  fallacious. 
The  deed  to  Tracy  was  made  in  August,  1855.  There  the 
legal  title  then  rested.  A  forfeiture  had  been  notified  by 
Bronson  to  the  plaintiff,  as.  also,  the  execution  of  this  deed. 
In  September,  thereafter,  Bronson  had  it  not  in  his  power  to 
extend  the  time  of  payment  as  claimed,  having  parted  with 
the  title.  The  record  informed  O'Neal  that  the  person  he 
should  look  to  for  the  legal  title,  was  Tracy ;  that  Bronson 
had  then  no  connection  with  it,  and  surely  Bronson's  agree- 
ment, at  that  time,  to  extend  the  time  of  payment,  was  of  no 
value,  for  the  thing  had  passed  beyond  his  control.  A  tender 
to  him  by  plaintiff,  under  such  a  condition  of  things,  though 
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in  gold,  of  the  balance  due,  with  interest,  could  have  no  effect 
whatever,  for  Bronson,  by  no  act  of  his,  could,  at  that  time, 
have  conveyed  title  to  any  one. 

Here,  then,  was  a  contract  forfeited,  and  so  declared  hj  the 
vendor,  by  making  the  deed  to  Tracy,  which  act  was  held  a 
sufficient  declaration  in  the  case  of  C/irisman  v.  Miller  et  al., 
21  111.  227,  and  plaintiff  was  duly  notified  of  it.  Had  the  con- 
tract been  in  full  vigor,  and  no  rights  of  other  parties  inter- 
vening, the  plaintiff  might  insist  his  deed  of  1865  had  relation 
back  to  the  contract  ot  1852,  and  so  might  rely  upon  Snapp 
v.  Pierce  et  al.y  24  111.  156,  and  Stone  v.  Smoot,  39  ib.  409,  and 
Hatch  v.  Bigelow,  ib.  516. 

The  plaintiff,  however,  insists  that  Bronson  was  not  in  a 
position  to  declare  a  forfeiture  when  he  conveyed  to  Tracy, 
inasmuch  as  at  that  time  the  title  was  encumbered  by  a  previ- 
ous mortgage  executed  by  Bronson  to  David  L.  Sayer. 

The  record  of  the  case  of  Loomis  v.  Riley,  24  111.  307,  dis- 
poses of  this  objection.  The  decree  in  chancery  in  partition 
of  premises,  of  which  these  in  controversy  were  part,  found 
that  lie  had  no  interest  in  the  premises  arising  out  of  the 
mortgage,  consequently  there  was  no  incumbrance  on  the  title 
by  reason  of  this  mortgage,  to  prevent  Bronson  from  declaring 
a  forfeiture. 

After  it  was  declared,  the  contract  was  dead,  and  a  tender 
of  the  money,  or  a  promise  by  the  vendor  to  convey,  when  he 
had  parted  with  his  title,  could  not  restore  its  vitality. 

It  follows,  that  the  consent  of  Bronson  to  extend  the  time, 
after  he  had  conveyed  to  Tracy,  could  not  be  received  in  dis- 
paragement of  Tracy's  title,  nor  could  Bronson's  waiver  of  a 
forfeiture  at  the  time  alleged,  prejudice  the  rights  of  a  oona 
fide  grantee.  Bronson,  at  that  time,  had  nothing  to  waive ; 
he  had,  in  August  preceding,  declared  a  forfeiture  by  his  deed 
of  that  date. 

Upon  the  question  of  the  right  to  declare  a  forfeiture  for 
non-payment  of  the  last  installment,  without  a  tender  of  a 
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deed,  we  think,  under  such  a  contract  as  this,  and  in  a  court 
of  law,  the  right  must  be  sustained,  and  if  there  is  any  hard- 
ship or  ground  for  relief,  the  purchaser  must  apply  to  a  court 
of  equity,  not  wishing,  by  any  means,  to  intimate  that  in  this 
case  there  exists  any  ground  for  such  an  application. 

The  conveyances  from  Tracy,  through  to  the  defendants  in 
possession,  are  all  regular,  and  establish  paramount  title  in 
them. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 


William  Ennor,  Impleaded  with 

John  W.  Luke  et  al. 

v. 

Henry  Welch. 

Chancery — decree  supported  by  the  evidence.  Where,  in  a  proceeding  in  chan- 
cery, the  question  was  presented,  as  to  whether  a  certain  note  was  given  for 
usurious  interest,  and  the  testimony  on  this  point  consisted  of  that  of  the  com- 
plainant on  one  side,  and  that  of  the  defendant's  wife  on  the  other,  the  character 
of  the  defendant  having  been  impeached,  and  the  court  found  that  it  had  been 
so  given:  Held,  that  such  finding  would  not  be  disturbed,  the  record  showing  cir- 
cumstances corroborating  the  testimony  of  the  complainant,  and  which  the  court 
might  have  taken  into  consideration  in  arriving  at  a  conclusion  upon  the  proofs 
adduced. 

Appeal  from  the  Circuit  Court  of  Jo  Daviess  county; 
the  Hon.  Benjamin  K.  Sheldon,  Judge,  presiding. 

This  was  a  bill  in  chancery,  filed  in  the  court  below,  by  the 

appellee,  Henry  Welch,  against  the  appellant,  William  Ennor, 

and  John  W.  Luke,  Thomas  Evans,  William  Trevarthan  and 
45— 48th  III. 
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Grace  Ennor,  to  compel  appellant  to  cancel  and  surrender  cer- 
tain securities  held  by  Ennor  against  him,  and  also,  a  deed  of 
trust,  to  Trevarthan  as  trustee  for  appellant,  to  secure  a  note 
for  $400.00.  At  a  subsequent  term  of  the  court,  the  bill  was 
dismissed  as  to  the  defendants  Evans  and  Luke.  The  defen- 
dants Ennors  and  Trevarthan,  demurred  to  the  bill  generally 
and  specially,  for  misjoinder  of  parties  and  want  of  equity. 
The  demurrer  was  overruled,  and  the  defendants  then 
answered,  when  the  case  was  heard  and  a  decree  rendered 
against  them,  from  which  William  Ennor  has  appealed  to  this 
court.  The  only  question  determined  here  is,  whether  there 
was  sufficient  evidence  to  sustain  the  finding  of  the  court, 
impeaching  the  validity  of  one  of  the  notes,  for  usury. 

Mr.  A.  L.  Cummings,  for  the  appellant. 

Messrs.  Small  &  Miller,  for  the  appellee. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

The  question  in  this  case  is,  whether  the  note  for  $150  was 
given  merely  for  the  usurious  interest  upon  the  other  two 
notes.  If  it  was,  there  is  no  error  in  the  decree,  as  it  was  for 
a  sum  sufficiently  large  to  cover  the  amount  due.  Upon  this 
question  the  complainant  testified  the  note  was  given  only  for 
the  usury,  while  the  defendant,  Ennor,  and  his  wife,  testified  it 
was  given  for  an  additional  loan.  But  the  character  of  Ennor 
was  successfully  impeached,  so  that  his  testimony  can  be 
regarded  as  of  but  little  value.  Laying  his  evidence  out  of 
view,  the  case  stands  on  the  testimony  of  the  complainant  on 
the  one  side,  and  that  of  Ennor's  wife  on  the  other.  They  both 
appeared  and  testified  in  open  court,  and  the  circuit  judge, 
with  the  witnesses  before  him,  was  better  able  to  determine 
their  comparative  credibility  than  we  can  be  by  merely  read- 
ing the  statement  of  their  testimony  on  paper.     Undoubtedly 
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the  burden  of  proof  was  on  the  complainant,  as  urged  by 
appellant,  and  if  the  record  merely  presented  the  oath  of  one 
party  against  the  oath  of  another,  without  corroborating  cir- 
cumstances on  either  side,  the  note,  being  good  on  its  face, 
could  not  be  said  to  have  been  successfully  impeached.  But 
there  are  some  other  matters  connected  with  this  transaction 
which  the  circuit  court  probably  took  into  consideration  in 
arriving  at  a  conclusion  upon  this  evidence.  One  was,  the 
improbability  that  Mrs.  Ennor,  at  the  same  interview  in  which 
her  husband,  as  she  herself  states,  was  refusing  to  make  the 
appellee  a  farther  loan,  should  have  consented  to  make  the 
loan  from  her  money  without  security,  and  as  he  was  on  the 
point  of  leaving  the  State  for  Idaho.  Another  fact  that  may 
have  weighed  with  the  circuit  court  was,  that,  as  soon  as  there 
was  any  reason  to  anticipate  difficulty  about  this  note,  Ennor 
sold  it  to  Evans  at  a  large  discount — an  unlikely  thing  to  be 
done  if  the  maker  was  solvent,  and  the  note  liable  to  no 
defense.  Moreover,  when  the  appellee  went  to  Elinor's  house 
to  settle,  why  the  anxiety  to  have  him  first  pay  the  $150  note? 
And  how  shall  we  explain  the  discrepancy  between  the  testi- 
mony of  Mrs.  Ennor,  that  she  loaned  the  money  in  greenbacks, 
and  her  statement  in  the  presence  of  Alderson,  that  she  loaned 
it  in  gold  ?  In  view  of  these  circumstances,  we  are  not  able 
to  say  the  circuit  court  erred  in  holding  the  testimony  of  the 
complainant  corroborated,  and  that  there  was  sufficient  evi- 
dence to  overcome  the  presumption  in  favor  of  the  validity  of 
the  note. 

We  must  affirm  the  decree. 

Decree  affirmed. 
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Chauncey  C.  Wood 

v. 

The  Kingston  Coal  Company. 

1.  Covenant  for  title — measure  of  damages. — Where  a  person  sells  and  con 
veys  real  estate  and  covenants  to  warrant  and  defend  the  title,  and  an  eviction 
is  had,  the  covenantee  may  recover  the  purchase  money  paid  and  six  per  cent, 
interest  thereon  for  five  years  prior  to  the  eviction,  and  afterwards,  until  the 
recovery  on  the  covenant,  where  the  premises  have  been  occupied  by  the  grantee. 
In  such  a  case  the  use  and  occupation  is  presumed  to  be  equal  to  the  use  of  the 
purchase  money,  and  as  the  grantee  is  only  liable  for  mesne  profits  for  five  years 
before  an  eviction,  he  will  be  restricted  in  the  recovery  of  interest  as  damages  to 
that  period. 

2.  Same. — To  limit  the  computation  of  interest  to  that  period  in  such  a  case, 
it  is  not  necessary  to  plead  the  statute  of  limitations.  It  is  a  question  of  prac- 
tice in  assessing  damages  and  not  a  question  of  pleadings. 

3.  Corporation — proof  of. — A  plea  denying  the  averment  that  plaintiff  is  a 
corporation  is  overcome  by  proof  that  defendant  sold  plaintiff  land  and  executed 
to  it  a  deed  of  conveyance,  thus  recognizing  it  as  a  corporate  body. 

Appeal  from  the  Circuit  Court  of  Peoria  county ;  the  Hon. 
Sabin  D.  Puterbaugh,  Judge,  presiding. 

The  facts  upon  which  a  reversal  of  the  judgment  in  the 
court  below  is  asked,  are  fully  presented  in  the  opinion. 

Messrs.  McCoy  <$;  Stevens,  for  the  appellant. 

Messrs.  Wead  &  Jack,  for  the  appellees. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court ; 

This  was  an  action  of  covenant,  brought  by  appellees,  in  the 
Peoria  Circuit  Court,  against  Chauncey  C.  Wood,  on  the  cove- 
nants contained  in  a  deed  executed  by  the  latter  to  the  former. 
The  declaration  avers  that  the  deed  was  made  and  contained  a 
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covenant  of  general  warranty  of  the  title;  that  a  suit  was 
instituted  in  the  Circuit  Court  of  the  United  States  in  eject- 
ment, by  Francis  A.  Wilson  against  appellees,  and  that  the 
premises  thus  conveyed  were  recovered  on-  a  trial  of  the 
action,  and  appellees  evicted  therefrom.  To  the  declaration 
several  pleas  were  filed  upon  which  issue  was  joined.  A  trial 
was  subsequently  had,  resulting  in  a  judgment  in  favor  of 
appellees.  And  the  case  is  brought  to  this  court  on  appeal, 
and  a  reversal  is  urged  upon  the  alleged  ground  of  a  misdirec- 
tion of  the  jury  by  the  court  below. 

The  instruction  given  for  appellees,  and  to  which  an  excep- 
tion is  taken,  is  the  first  in  the  series  asked  by  them,  and  is 
this : 

"If  the  jury  believe,  from  the  evidence,  that  the  defendant 
executed  the  deed  to  the  plaintiff,  and  that  the  plaintiff  has 
been  ousted  from  the  possession  of  the  land  therein  described 
by  virtue  of  an  older  and  better  title,  the  plaintiff  is  entitled 
to  recover  the  amount  of  the  consideration  named  in  said  deed, 
with  interest  thereon  from  the  date  of  the  deed  to  the  present 
time,  at  six  per  cent." 

In  the  case  of  Harding  v.  Zarkin,  41  111.  413,  it  was  held 
that  on  a  breach  of  a  covenant  of  general  warranty  of  tine, 
the  true  measure  of  damages  was  the  purchase  money  with  six 
per  cent,  interest  for  five  years  prior  to  the  eviction,  if  the 
grantee  was  liable  for  mesne  profits.  That  the  action  for 
mesne  profits,  being  an  action  of  trespass,  and  that  the  limita- 
tion of  that  form  of  action  applied  by  analogy  to  a  recovery 
of  this  character ;  that  the  recovery  of  mesne  profits  always 
followed  a  recovery  in  ejectment  and  was  in  trespass,  and  that 
our  ejectment  law  had  given  a  suggestion  in  the  nature  of  that 
action  and  for  the  recovery  of  mesne  profits,  as  a  continuation 
of  the  suit  in  ejectment,  which  followed  the  judgment  for  the 
recovery  of  the  land ;  that  if  the  action  was  either  trespass  or 
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the  suggestion  in  ejectment  for  the  recovery  of  such  profits, 
the  statute  of  limitations  barred  a  recovery  for  a  longer  period 
than  h've  years  before  the  recovery;  and,  that  as  the  law 
indulged  the  presumption  that  the  possession  and  profits  of  the 
land  purchased  were  equal  in  value  to  the  interest  on  the  pur- 
chase money,  that  on  the  failure  of  title,  the  grantee  having 
enjoyed  the  use  of  the  land  from  the  date  of  his  deed,  could 
not  recover  interest  on  the  purchase  money  except  for  the 
period  of  time  he  was  liable  for  mesne  profits.  This  rule  is 
applicable  to  improved  and  productive  land,  but,  perhaps, 
would  not  apply  to  vacant  and  unproductive  real  estate,  to 
which  the  title  had  failed. 

At  the  ancient  common  law,  under  the  writ  of  warraniia 
chartce,  the  demandant  recovered  only  the  value  of  the  land  at 
the  time  the  warranty  was  made,  although  the  land  may  have 
increased  in  value  from  natural  or  other  causes.  Beeves'  Eng. 
Law,  448.  This  compensation  was  made  in  lands,  by  the 
warrantor,  or  his  heir,  if  he  inherited  from  his  ancestor,  of 
eqral  value  to  the  land  from  which  the  feoffee  was  evicted. 
Glanville,  sec.  3,  c.  4,  Bracton,  384  a.  b.  While  this  rule  pre- 
vailed in  England,  yet,  under  the  early  feudal  law  on  the 
continent,  the  lord  was  bound  to  recompense  his  vassal,  on  evic- 
tion, with  other  lands  of  equal  value  to  that  from  which  he  was 
evicted,  at  the  time  of  eviction.  But  this  rule,  so  far  as  we  can 
ascertain,  never  obtained  in  the  common  law  of  England  ;  nor 
did  the  change  introducing  personal  covenants,  alter  the  rule 
as  to  the  amount  of  the  recovery.  In  warranties  on  the  sale 
of  chattels  the  rule  is  the  same.     1  H.  Black.  17. 

While,  originally,  the  purchaser  only  recovered  the  purchase 
money  paid,  without  interest,  yet,  after  the  introduction  of  the 
action  for  mesne  profits,  which  takes  from  the  purchaser,  on 
eviction,  the  profits  of  the  land,  the  rule  was  adopted  allowing 
him  interest  in  lieu  of  such  profits  ;  and  the  rule  is  now  estab- 
lished, that  he  may  recover  interest  so  long  as  he  is  liable  for 
mesne  profits,  and  we  have  seen  that  is  from  the  time  of  a 
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recovery  on  the  covenant  back  to  five  years  before  the  evic- 
tion, if  the  grantee  is  liable  for  such  profits.  Stoats  v.  Ex'rs 
of  Ten  Eyck,  3  Caine's  R.  Ill ;  Caulkins  v.  Harris,  9  John. 
K.  324;  Bennet  v.  Jenkins*  13  ib.  50. 

It  is,  however,  urged  that,  as  the  statute  of  limitations  was 
not  interposed,  this  question  does  not  arise  on  the  record. 
Had  the  action  been  barred  by  the  statute,  to  have  availed  of 
it,  the  plea  should  have  been  interposed.  But  there  is  no  pre- 
tense that  the  action  is  barred  in  this  case.  There  is  nothing 
appearing  from  which  it  can  be  inferred  that  any  portion  of 
the  cause  of  action  was  barred.  The  breach  of  the  covenant 
occurred  within  the  period  of  sixteen  years.  This  is  only  a 
question  of  the  measure  of  damages — simply  for  what  period 
of  time  interest  shall  be  computed  on  the  purchase  money  in 
assessing  the  damages ;  and  the  appellees  should  be  confined 
to  five  years  before  the  eviction,  and  up  to  the  time  they 
recovered  on  the  covenant,  if  they  were  liable  for  mesne  pro- 
fits. In  the  case  of  Caulkins  v.  Harris,  supra,  the  action  was 
on  a  covenant  in  the  deed,  and  only  the  plea  of  non  est  factum 
was  filed,  and  in  the  court  below  interest  was  allowed  from  the 
date  of  the  deed  until  the  recovery  in  the  action  of  covenant, 
but  the  judgment  was  reversed,  the  court,  on  appeal,  only 
allowing  interest  for  six  years.  In  that  case  the  plea  of  the 
statute  of  limitations  was  not  interposed.  The  court  below, 
in  'this  case,  therefore,  erred  in  giving  appellees'  first  instruc- 
tion. 

Appellant  endeavors  to  obviate  the  effects  of  the  error  by 
offering  to  remit  the  excess  of  interest  in  this  court.  We  are 
aware  of  no  case  in  which  the  record  of  the  court  below  has 
ever  been  altered  or  amended  in  this  court.  The  several 
courts  in  our  State  have  exclusive  control  over  their  records, 
and  it  is  not  the  province  of  this  court  to  alter  or  amend  the 
records  of  inferior  tribunals.  This  court,  in  the  cases  of  Piek- 
mng  v.  Pulsifer,  4  Gilm.  79,  and  Chenot  v.  Lefevre,  3  Grilm. 
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643,  refused  to  permit  the  entry  of  a  remittitur,  arid  we  are 
not  disposed  to  depart  from  the  former  practice  of  the  court. 

There  is  evidence  in  the  record  to  prove  the  corporate  exist- 
ence of  appellees.  Appellant  sold  and  conveyed  to  them  the 
land  and  thereby  recognized  their  corporate  existence.  This, 
of  itself,  would  be  sufficient  evidence  on  this  plea  from  which 
the  jury  might  infer  that  they  were  acting  as  a  corporate  body, 
independent  of  the  other  evidence. 

The  judgment  of  the  court  below  must,  however,  be  reversed 
and  the  cause  remanded. 

Judgment  reversed. 


B.  F.  Parks  et  al 

v. 

William  H.  Miller,  Treasurer  of  Kane  County. 

1.  County  courts — powers  of  to  transact  county  business  in  counties  adopting 
"  township  organization'''' — terms  of — the  judge  alone  may  act  without  associate  jus- 
tices of  the  peace.  In  counties  adopting  "  township  organization,"  there  is  a  June 
term  of  the  county  court  of  such  counties,  legally  constituted,  for  county  busi- 
ness, to  be  held  on  the  finst  Monday  of  that  month. 

2.  Same.  And  such  court  can,  as  a  court  for  county  business,  enter  judg- 
ment for  taxes,  and  convene  the  court  for  such  purpose,  and  this,  without  the 
presence  of  two  justices  of  the  peace,  or  without  notice  to  them. 

3.  Same.  •  The  power  to  entertain  such  an  application  to  sell  delinquent  lands 
for  taxes,  by  the  judge  alone,  without  the  aid  of  two  justices  of  the  peace,  is 
expressly  provided  for  by  section  2,  of  art.  25,  of  the  General  Township  Organi- 
zation act. 

4.  Taxes — concerning  acts  of  collector — notice  of  application  for  judgment — need 
not  specify  a  particular  day  of  the  term.  To  give  the  court  jurisdiction  to  render 
judgment    it  is  not   necessary  that   the   collector's    notice    of  application    for 
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judgment   should  specify  the  first  day  of  the  terra  of  court  to  which  applica- 
tion  is  made. 

5.  Same — collector  may  himself  designate  the  term  at  which  he  will  make  applica- 
tion for  judgment.  And  by  authority  of  section  26  of  the  act  of  Feb.  12,  1853, 
a  discretion  is  given  the  collector  to  select  the  term  of  court  at  which  he  will 
make  application  for  judgment. 

Appeal  from  the  Circuit  Court  of  Kane  county ;  the  Hon. 
Isaac  G.  Wilson,  Judge,  presiding. 

This  was  originally  an  application  by  the  appellee,  "William 
H.  Miller,  as  treasurer  of  Kane  county,  to  the  county  court  for 
judgment  against  certain  delinquent  lands  for  the  unpaid 
taxes  of  1865.  Judgment  was  entered  in  the  county  court, 
fromwhich  an  appeal  was  taken  to  the  circuit  court  of  Kane 
county,  where  the  judgment  was  affirmed,  to  reverse  which, 
the  case  is  brought  to  this  court  by  appeal,  upon  an  agreed 
statement  of  facts.     The  opinion  states  the  case  sufficiently. 

Mr.  B.  F.  Parks  and  Mr.  J.  D.  Dunning,  pro  sese. 

Mr.  R.  N.  Botsford,  for  the  appellee. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

It  is  admitted  by  these  parties  that  the  county  of  Kane  has 
been  acting  under  township  organization  since  the  passage  of 
the  first  act  of  the  general  assembly  authorizing  such  organi- 
zation. 

It  is  settled  by  this  court,  that  such  organization  transferred 
the  ordinary  county  business  from  the  county  court,  to  the 
board  of  supervisors ;  at  least,  such  is  the  effect  of  the  reason- 
ing and  decision  in  the  case  of  The  People  v.  Brown,  11  111. 
478. 

The  question  is  presented,  is  there,  in  such 'counties,  a  term 
of  the  county  court  for  county  business  on  the  first  Monday 
46— 48th  III. 
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of  June  of  each  year  ?  and  can  the  county  court,  as  a  court  for 
county  business,  legally  enter  judgment  for  taxes  and  con- 
vene the  court  for  such  purpose  without  the  presence  of  asso- 
ciate justices  of  the  peace,  or  without  notice  to  them  ? 

The  appellee  holds  the  affirmative  of  these  questions,  appel- 
lants the  negative ;  and  they  can  be  decided  only  by  a  refe- 
rence to  the  acts  of  the  general  assembly  on  the  subject. 

County  courts  were  established  in  pursuance  of  the  provi- 
sion of  the  constitution  by  the  act  of  February  12,  1849,  sec- 
tion 5  of  which  provides  that  those  courts  shall  sit  for  the 
transaction  of  business  on  the  first  Mondays  of  every  month, 
except  the  months  of  December,  March,  June  and  September, 
and  shall  sit  on  the  third  Mondays  of  those  months;  and  by 
section  15  it  is  provided  that  the  county  judge  and  the  two 
justices  of  the  peace,  on  the  third  Mondays  of  those  months, 
shall  sit  for  the  transaction  of  county  business.  Scates'  Comp. 
309. 

This  act,  on  the  15th  of  February,  1855,  was  amended  as  fol- 
lows :  In  all  counties  in  this  State  which  have  adopted,  or 
shall  hereafter  adopt  "township  organization,"  the  December, 
March,  June  and  September  terms  of  the  county  court  shall 
commence  on  the  first  Mondays  of  said  months  respectively, 
ibid,  315. 

By  an  act  approved  February  21,1859,  (sess.  laws,  95,  sec. 
1 1),  the  terms  of  the  county  courts  for  the  transaction  of  pro- 
bate business  were  required  to  be  held  on  the  third  Mondays 
of  each  month,  instead  of  the  first  Mondays. 

By  section  13  of  the  revenue  law  of  February  13, 1853,  it  is 
provided  that  the  county  courts  of  the  several  counties  in  this 
State  shall  have  original  jurisdiction  of  suits  for  taxes  due  on 
real  property,  whether  such  courts  be  sitting  for  the  transaction 
of  county  or  probate  business.     Scates'  Comp.  1070. 

There  is  seen,  from  this  legislation,  the  recognition  of  two 
courts,  called  county  courts,  since  the  passage  of  the  first  town- 
ship organization  law,  one  for  probate  business  and  one  for  the 
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transaction  of  the  general  business  of  the  county  as  a  political 
organization.  The  township  organization  law  was  passed  on 
the  17th  of  February,  1851,  and  by  section  2,  of  article  25,  it  is 
provided  that  the  county  judge,  sitting  as  a  county  court  with- 
out associates,  in  counties  acting  under  township  organization, 
shall  have  the  same  jurisdiction  of  suits  brought  by  collectors 
of  taxes"  on  delinquent  lands  and  town  lots,  as  the  county 
courts  have,  under  existing  laws,  and  all  acts  of  county  courts 
heretofore  done,  in  suits  for  taxes  on  delinquent  lands  and 
town  lots  were  thereby  legalized. 

This  is  the  legislation  upon  the  subject,  and  it  seems  clear 
from  it  there  was  a  June  term  of  the  county  court  of  Kane 
county,  legally  constituted,  to  be  held  on  the  first  Monday  of 
that  month. 

The  other  question  is  answered  in  the  affirmative  by  section 
2  of  article  25  of  the  township  organization  law,  which  we 
have  quoted. 

Another  point  is  made  as  to  the  collector's  notice  that  he 
would  apply  for  judgment.  It  is  as  follows,  and  appended  to 
the  list  of  lands  and  town  lots  : 

State  of  Illinois,  ) 
Kane  County.      j" 

I,  William  H.  Miller,  Treasurer  of  the 
County  of  Kane,  aforesaid,  do  hereby  give  notice,  that  I  shall 
apply  to  the  County  Court  of  Kane  County  at  the  term  thereof 
to  be  holden  at  the  Court  House  in  Geneva,  in  said  County  of 
Kane,  on  the  first  Monday  of  June  next,  for  judgment  against 
the  above  described  lands  and  town  lots^  for  the  taxes,  interest 
and  costs  due  thereon  for  the  year  A.  D.  1865,  and  also  for  an 
order  to  sell  the  said  lands  and  lots  for  the  satisfaction  thereof, 
and  that  on  the  first  Monday,  next  succeeding  the  day  fixed 
by  law  for  the  commencement  of  said  term  of  said  Court,  all 
the  lands  and  town  lots  for  the  sale  of  which  an  order  shall  be 
made,  will  be  exposed  to  public  sale,  at  the  Court  House  in 
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Geneva,  in  said  County  of  Kane,  being  the  place  of  holding 
said  Court,  for  the  amount  of  said  taxes,  interest  and  costs  due 
thereon ;  said  sale  will  commence  at  ten  o'clock  in  the  fore- 
noon, and  be  kept  open  from  day  to  day  until  all  the  lands  and 
lots  are  disposed  of.  Thirteen  cents  costs  on  each  tract,  and 
six  cents  on  each  town  lot,  are  now  due,  and  unless  said  taxes 
are  paid  five  days  before  the  commencement  of  said  Court,  six 
cents  additional  costs  will  be  taxed  on  each  tract  of  land,  and 
six  cents  on  each  town  lot,  and  unless  paid  before  the  sale,  the 
whole  cost  on  each  tract  of  land  contained  in  the  foregoing  list 
will  be  fifty-nine  cents,  and  on  each  town  lot  forty-six  cents. 
Geneva,  April  20th,  1866. 

We  are  referred  by  appellants'  counsel  to  section  22  of  the 
act  establishing  county  courts,  wherein  it  is  declared  that  in  all 
suits  and  proceedings  whatever,  originating  in  the  county 
court,  the  process  and  service  thereof  shall  be  the  same  as  if 
the  proceeding  originated  in  the  circuit  court,  as  near  as  cir- 
cumstances will  permit,  Scates'  Comp.  311,  as  the  provision  of 
law  governing  this  case;  and,  as  in  the  circuit  court,  process  is 
required  to  be  made  returnable  to  the  first  day  of  the  term, 
and  this  notice  being  in  the  nature  of  process,  and  returnable 
to  the  June  term  generally,  without  specifying  the  first  day, 
is  void,  and  gave  the  court  no  jurisdiction  of  the  person  of 
appellants. 

We  do  not  think  the  analogy  is  perfect.  This  proceeding 
is  rather  a  proceeding  in  rem  against  the  land,  in  which  per- 
sonal service  of  process  is  not  required.  In  personal  actions, 
a  necessity  exists  that  the  defendants  therein  should  have  per- 
sonal notice,  and  the  law  has  said  that  notice  should  be  served 
ten  days  before  the  commencement  of  the  court,  hence  the 
requirement  that  the  process  should  be  returnable  on  the  first 
day  of  the  term. 

The  proceeding  in  question  is  more  analagous  to  an  appli- 
cation by  an  administrator  to  the  court  to  sell  land  to  r>av 
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debts.  That  is  a  proceeding  rather  in  rem  than  in  personam, 
as  the  judgment  of  the  court  thereon  in  no  way  affects  the 
person.  The  statute  on  that  subject  requires  that  three  weeks' 
previous  notice  shall  be  given  of  the  time  when  the  petition 
will  be  presented,  six  weeks  before  the  day  the  petition  would 
be  presented,  and  this  court  held,  that  three  weeks'  notice,  the 
last  of  which  fell  on  the  fourth  clay  of  the  term,  if  six  weeks 
had  elapsed  before  that  day,  was  sufficient,  the  notice  not  being 
process  to  be  returned  on  the  tirst  day  of  the  term.  Madden 
v.  Cooper,  17  HI.  359. 

Besides,  by  the  7th  section  of  the  act  of  November  6, 1819, 
amending  the  general  revenue  act  of  1847,  the  advertisement 
for  the  sale  of  delinquent  lands  was  required  to  be  made  on 
or  before  the  seventh  day  of  May,,  and  the  sale  to  be  made  on 
the  second  Monday  in  June,  annually,  which  would  require 
the  judgment  to  be  entered  the  week  preceding,  as  a  term  of 
the  court  was  required  to  be  held  on  the  first  Monday  of  that 
month.  By  the  act  of  February  12, 1853,  sec.  26,  a  discretion 
was  given  to  the  collector  to  designate  the  term  of  court  at 
which  he  would  make  application. 

Subsequently,  in  February,  1855,  the  legislature  provided, 
that  thereafter  delinquent  lands  should  be  sold  on  the  second 
Monday  of  May,  or  as  soon  thereafter  as  practicable.  This 
act  repeals  several  sections  of  the  act  of  1853,  but  does  not 
repeal  the  26th  section,  and  it  does  not  provide  when  the  col- 
lector shall  apply  for  judgment ;  consequently,  he  has  the 
right,  by  sec.  26,  to  select,  himself,  the  term  at  which  he  will 
make  the  application. 

It  is  objected  by  appellants,  that  the  legislature  had  no 
power  to  authorize  the  county  judge,  alone,  to  hold  a  court  for 
the  transaction  of  county  business,  the  constitution  having 
provided  that  two  justices  of  the  peace  should  be  associated 
with  him  for  such  purpose.  This  is  undoubtedly  the  twie 
sense  and  meaning  of  section  19  of  article  5  of  the  constitu- 
tion, but  it  is  followed  up  by  the  fourth  provision  in  section  6 
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of  article  6,  authorizing  township  organization,  in  which  it  is 
expressly  declared,  whenever  any  county  shall  adopt  such 
organization,  so  much  of  the  constitution  as  provides  for  the 
management  of  the  fiscal  concerns  of  the  county  by  the 
county  court  may  be  dispensed  with,  and  the  affairs  of  the 
county  may  be  transacted  in  such  manner  as  the  general  assem- 
bly may  j^rovide.  Kane  county  had  adopted  township 
organization,  which,  according  to  The  People  v.  Brown,  supra, 
the  board  of  supervisors  took  the  place  of  the  county  court ; 
but  by  this  clause  of  the  constitution  providing  for  township 
organization,  power  was  vested  in  the  general  assembly  to 
provide  any  mode  by  them  deemed  proper  for  the  manage- 
ment of  the  affairs  of  a  county.  Now,  admitting  this  appli- 
cation to  sell  delinquent  lands  for  the  payment  of  State  and 
county  taxes,  was  strictly  a  county  affair,  which  it  was  not,  the 
legislature  had  provided,  as  they  had  the  power  to  do,  by  sec- 
tion 2  of  article  25  of  the  general  township  organization  act, 
that  the  county  judge,  alone,  without  the  aid  of  two  justices 
of  the  peace,  might  entertain  such  an  application,  and  therein 
we  perceive  no  departure  from  the  constitution.  If  such 
application  was  not  strictly  an  affair  relating  to  the  fiscal  con- 
cerns of  the  county,  then  the  legislature  had,  under  its  general 
powers,  authority  to  select  the  forum  to  which  such  an  appli- 
cation should  be  made  and  heard  and  determined. 

Taking,  then?  the  provisions  of  the  constitution  and  the 
acts  of  the  general  assembly  on  this  subject,  together,  we  see 
nothing  in  the  latter*repugnant  to  any  provision  of  the  former, 
but  in  harmony  therewith,  and  consequently  we  affirm  the 
judgment  of  the  circuit  court. 

Judgment  affirmed. 
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Burton  A.  Hewitt 


James  Templeton  et  al. 


1.  Homestead  exemption — homestead  right — how  lost  by  acts  in  pain.  March 
14th,  1859,"  T  and  wife  mortgaged  certain  premises  to  S,  without  releasing  the 
homestead,  which  was  assigned  by  him  to  D,  March  26th,  1861.  Oct.  24th,  1861, 
T  and  wife  quitclaimed  the  premises  to  their  two  sons,  but  without  relinquish- 
ment of  the  homestead,  who  conveyed  the  same  to  A  in  November  following. 
Dec.  20th,  1861,  by  virtue  of  a  power  of  sale  contained  in  the  mortgage,  D  sold 
the  premises  to  H,  to  whom  he  executed  a  deed ;  and  on  Feb.  20th,  1862,  T  and 
wife  executed  a  deed  to  H,  conveying  the  homestead  right,  reserving  possession 
until  April  1st  following.  March  1st,  1862,  T  and  wife  abandoned  the  premises, 
and  A  took  possession  under  his  deed  from  the  sons.  Held,  in  a  suit  by  the 
grantee  of  H  against  A,  to  quiet  title* —         ' 

1.  That  by  the  deed  of  T  and  wife  to  their  two  sons,  only  the  equity  of  redemp- 
tion passed,  which  was  the  sole  estate  acquired  by  A,  of  which  he  became 
divested  by  the  sale  under  the  mortgage. 

2.  That  had  T  remained  in  the  occupancy  of  the  premises  beyond  April  1st, 
he  could  have  been  evicted  therefrom,  by  H,  the  owner  of  the  fee,  to  whom  the 
homestead  right  had  been  relinquished. 

3.  And  that,  notwithstanding  such  release  had  never  been  executed,  the  act 
of  T,  in  abandoning  the  premises,  annihilated  the  homestead  right,  and  the  imme- 
diate right  of  possession  at  once  attached  to  H,  the  owner  of  the  fee. 

2.  Same.  A  grantee  by  a  deed  which  fails  to  release  the  homestead  right, 
becomes  entitled  to  the  immediate  right  of  possession,  upon  abandonment  by  the 
grantor,  as  by  such  act  the  homestead  right  is  annihilated,  and  is  not  such  an 
estate  in  the  premises,  which  can  be  transferred  as  against  the  owner  of  the  fee. 

3.  Mortgage — sale  mortgage — -judgment  obtained  on  thenotes — -prior  to  sale.  And 
in  such  case,  it  is  no  objection  that  judgment  had  been  obtained  on  the  notes 
executed  by  T,  to  secure  which  the  mortgage  was  given,  prior  to  the  sale  under 


Appeal  from  the  Circuit  Court  of  Will  county ;  the  Hon. 
Sidney  W.  Harris,  Judge,  presiding. 

The  facts  in  this  case  are  fully  stated  in  the  opinion. 
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Messrs.  S.  W.  &  T.  B.  Harris,  for  the  appellant. 

Messrs.  Randall  &  Fuller,  for  the  appellees. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

On  the  14th  of  March,  1859,  James  Templeton  borrowed 
from  one  Sharpe,  a  sum  of  money,  for  which  he  executed  his 
five  promissory  notes,  the  last  maturing  October  1st,  1861, 
and  to  secure  their  payment,  executed,  with  his  wife,  a  mort- 
gage upon  his  farm,  without,  however,  relinquishing  the 
homestead.  The  mortgage  contained  a  power  of  sale,  autho- 
rizing Sharpe,  his  legal  representative  or  attorney,  to  sell  in 
case  of  default. 

On  the  26th  of  March,  1861,  Sharpe  assigned  the  last  two 
notes  and  the  mortgage  to  Tliomas  Doig.  The  notes  not  hav- 
ing been  paid,  Doig,  on  the  20th  of  December,  1861,  sold  the 
premises  under  the  power  in  the  mortgage,  to  one  Hawes,  and 
executed  to  him  a  deed. 

On  the  18th  of  February,  1862,  Hawes  paid  Templeton  an 
additional  one  thousand  dollars,  in  consideration  whereof, 
Templeton  and  wife  executed  to  Hawes  another  deed,  for  the 
purpose  of  relinquishing  the  homestead,  but  reserving  posses- 
sion until  the  1st  of  April.  On  the  1st  of  March,  1862,  Hawes 
conveyed  the  premises  to  Hewett,  the  appellant  herein,  and 
complainant  in  the  circuit  court. 

On  the  21th  of  October,  1861,  James  Templeton,  the  above 
named  mortgagor,  and  his  wife,  executed  a  quitclaim  deed  of 
the  premises,  without  relinquishment  of  homestead,  to  their 
two  sons,  Adam  and  Richard  Templeton.  On  the  20th  of 
November,  1861,  Richard  and  Adam  Templeton,  and  their 
wives,  executed  to  YanAuken,  one  of  the  appellees  herein,  a 
quitclaim  deed  for  the  premises^  without  relinquishment  of 
homestead. 
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James  Templeton  and  wife  continued  in  possession  of  the 
premises  until  March  1st,  1862,  when  they  went  out,  and  Yan 
Auken  went  in,  under  his  deed. 

The  defendants  below  sought  to  show  that  after  the  execu- 
tion of  the  deed  from  James  Templeton  to  his  sons,  the  latter 
were  in  possession,  but  we  consider  it  very  clear  that  the  occu- 
pancy of  the  father  remained  unchanged  to  the  1st  of  March. 

VanAuken  having  thus  obtained  possession,  made  a  lease 
of  the  premises  for  one  year  to  one  Collier,  and  some  time  in 
the  summer,  Hewett  obtained  possession  from  Collier,  and  put 
one  Merrill  in  to  hold  as  his  tenant.  YanAuken  then  brought 
an  action  of  forcible  entry  and  detainer,  and  Hewitt  filed  the 
bill  herein  to  enjoin  the  action,  and  quiet  his  title,  as  against 
the  claim  of  YanAuken.  The  latter  filed  a  cross  bill,  and  on 
the  final  hearing,  the  court  decreed  in  favor  of  YanAuken, 
and  Hewitt  brings  the  record  here. 

The  question  upon  which  this  case  turns,  has  already  been' 
decided  in  the  case  of  McDonald  v.  Crandall,  43  111.  231.  We 
there  held  that,  although  a  judgment  was  no  lien  upon  a  home- 
stead, where  the  premises  were  worth  less  than  $1,000,  and  a 
lien  only  upon  the  surplus  where  they  were  worth  more  than 
that  sum,  yet,  where  the  owner  conveys  the  same  by  an  abso- 
lute deed  or  mortgage,  legally  executed,  the  fee  in  the  premises 
conveyed,  no  matter  what  their  value,  passes  to  the  grantee, 
subject  only  to  the  right  of  occupancy  on  the  part  of  the 
grantor,  in  case  the  homestead  has  not  been  relinquished,  and 
when  such  occupancy  terminates,  the  homestead  right  is  anni- 
hilated, it  not  being  an  estate  in  the  premises  which  can  be 
transferred  as  against  a  former  conveyance  that  has  passed  the 
tee.  Applying  that  decision  to  the  present  case,  it  follows, 
that  the  deed  from  James  Templeton  to  his  sons,  conveyed 
merely  his  equity  of  redemption,  as  against  the  mortgage  to 
Sharpe. 

It  did  not  purport  to  convey  the  homestead  right,  even  if 
such  right  had  been  susceptible  of  conveyance,  and  was  not 
47 — 48th  III. 
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even  accompanied  by  a  relinquishment  of  the  actual  possession 
to  the  grantees.  As  they  took  only  the  equity  of  redemption, 
so  their  deed  to  YanAuken  passed  only  that,  and  by  the  sub- 
sequent sale,  on  the  20th  of  December,  1861,  under  the  power  in 
the  mortgage,  that  estate  was  destroyed.  The  homestead 
right,  however,  continued  in  the  elder  Templeton  until  the 
18th  of  February,  1862,  when,  for  a  valuable  consideration,  he 
relinquished  it  in  due  form,  to  the  holder  of  the  fee— the 
relinquishment  to  take  effect  after  the  1st  of  April.  After 
that  date  he  could  have  been  evicted  by  the  owner  of  the  fee, 
if  he  had  remained  in  possession.  But,  independently  of  the 
release  of  the  18th  of  February,  and  if  there  had  been  no 
such  release  executed,  the  principles  settled  in  McDonald  v. 
Orandall,  above  quoted,  would  require  us  to  hold,  that  all 
homestead  right  was  gone  the  moment  Templeton  abandoned  the 
premises,  and  the  immediate  right  of  possession  at  once 
attached  to  the  owner  of  the  fee. 

This  view  of  the  case,  renders  it  unneccessary  to  consider 
the  question  of  fraud,  on  the  part  of  appellees. 

It  is,  however,  urged  by  the  counsel  of  appellees,  that  the 
deed  to  the  purchaser  at  the  sale  under  the  mortgage,  was 
defectively  executed,  and  passed  no  title.  It  was  executed 
both  by  Sharpe,  the  original  mortgagee,  through  his  attorney 
in  fact,  and  by  Doig,  the  asignee  of  the  mortgagee,  and  both 
modes  were  authorized  by  the  mortgage. 

It  is  also  objected,  that  judgment  had  been  obtained  on  the 
notes  before  the  sale  under  the  mortgage.  Even  if  such  was 
the  case,  there  was  still  a  right  of  sale  under  the  mortgage,  as 
we  have  recently  decided  in  a  case  not  yet  reported. 

The  advertisement  of  the  sale  is  objected  to,  but  it  was  pre^ 
cisely  what  the  terms  of  the  mortgage  required. 

The  decree  must  be  reversed  and  the  cause  remanded,  with 
directions  to  the  circuit  court  to  render  a  decree  establishing 
the  title  of  complainants  as  paramount  to  that  of  defendants. 
It  will  not,  however,  enjoin  YanAuken  from  prosecuting  an 
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action  of  forcible  entry  and  detainer.  If  Hewitt  intruded  on 
the  possession  of  YanAuken's  tenant,  in  a  mode  that  made 
him  liable  to  that  action,  the  party  expelled  must  be  allowed 
to  bring  it,  without  reference  to  the  title,  or  the  legal  right  of 
possession  under  the  title.  We  would  suggest,  however,  that 
even  if  Hewett  were  to  be  expelled  from  the  possession  by  an 
action  of  forcible  entry  and  detainer,  it  would  be  but  useless 
litigation,  and  a  bootless  victory,  as  he  would  be  able  at  once 
to  recover  back  the  possession  in  an  action  of  ejectment. 

Decree  reversed. 


Virgil  A.  Bogue 

v. 

Chester  K.  Williams. 


1.  Equity — notice  to  affect  creditors.  Where  a  person  was  in  possession  of 
land  belonging  to  government,  and  conveys  it,  while  a  judgment  is  in  full  force 
against  him,  and  reserves  the  right  by  the  deed  to  hold  the  possession  for  seven 
months  afterwards,  and  the  deed  is  accepted  and  the  grantor  retains  possession, 
and  the  grantee  advanced  the  money  to  another  person  who  was  a  defendant  to 
the  same  judgment,  who  entered  the  land  before  the  time  for  the  grantee  to  take 
possession  had  elapsed,  with  the  agreement  that  he  would  convey  to  the  grantee : 
Held,  That  the  judgment  became  a  lien  upon  the  land  as  soon  as  it  was  entered, 
and  that  a  conveyance  of  the  land  according  to  the  agreement  would  not  cut  off 
the  lien,  as  there  was  no  record,  possession  or  other  notice  of  the  agreement  to 
the  creditors  before  or  at  the  time  the  lien  of  the  judgment  attached. 

2.  Same.  To  protect  a  party  holding  an  equitable  title,  there  must  be  some- 
thing of  record,  or  such  a  possession  as  will  put  purchasers  or  creditors  upon 
inquiry  which  would  lead  to  notice,  or  they  must  have  actual  notice  of  the  equita- 
ble title  or  right.  V 

3.  Same.  Even  a  possession  of  a  part  of  the  premises  by  a  growing  crop  of 
wheat,  by  arrangement  with  the  occupant,  entered  into  before  the  deed  is  made 
by  him,  or  the  land  is  entered,  is  not  such  notice,  as  the  possession  is  under  the 
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occupant  and  not  the  trustee  who  enters  the  land,  and  it  is  not  connected  with 
the  trust  thus  created,  and  such  possession  cannot  affect  the  rights  of  the  pur- 
chaser under  the  judgment,  and  his  deed  will  not  be  canceled  or  his  title 
conveyed  to  the  grantee  of  the  person  who  entered  the  land. 

Appeal  from  the  Circuit  Court  of  Stephenson  county  ;  the 
Hon.  Benjamin  K.  Sheldon,  Judge,  presiding. 

The  opinion  states  the  case. 

Mr.  F.  C.  Ingalls,  for  the  appellant. 

Mr.  Thomas  J.  Turner,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion   of  the   Court : 

The  bill  alleges,  that  appellee  bought  the  land  in  contro- 
versy, of  Horatio  Wales,  about  the  first  of  October,  1840 ; 
that  he  at  once  went  into  possession,  and  has  continued  to 
occupy  it  until  dispossessed  by  the  writ  of  possession  in  an 
ejectment  between  the  parties  to  this  suit;  that  when  he 
purchased  of  Wales,  the  legal  title  was  in  the  general  govern- 
ment, but  the  land  was  then  held  and  occupied  by  one  Oliver 
C.  Kellogg ;  that  in  the  latter  part  of  the  year  1841,  or  early 
in  1842,  Kellogg  was  about  to  enter  the  land  under  his  pre- 
emption, and,  recognizing  complainant's  rights,  he  called  on 
appellee  to  advance  his  portion  of  the  money  necessary  to 
purchase  it  from  the  government ;  that  there  was  no  other 
mode  by  which  appellee  could  secure  his  rights,  but  to  per- 
mit Kellogg  to  enter  the  land  under  his  pre-emption,  which  he 
did  ;  and  that  appellee  paid  Kellogg  for  the  purpose,  $25.00, 
before  the  entry  was  made ;  and,  to  carry  out  the  agreement, 
Kellogg  convejed  to  appellee  on  the  13th  of  June,  1842,  the 
land  in  controversy. 

That  in  March,  1841,  The  People  for  the  use  of  IZhines, 
recovered   a  judgment  against  Kellogg,  Wales,  Bogue   and 
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others,  upon  which  an  execution  was  issued,  under  which  the 
land  was  sold  to  Edward  F.  Dutcher,  who  subsequently  con- 
veyed to  Applington,  and  he  conveyed  to  appellant.  It  is 
alleged  that  appellee  was  in  possession,  which-  was  notice  of 
his  rights  to  the  several  grantees  under  the  sheriff's  sale  and 
deed,  and  that  appellant  purchased  with  actual  notice. 

There  seems  to  be  but  little,  if  any,  contest  about  any  of 
the  facts,  except  as  to  the  possession  as  notice,  when  the  judg- 
ment became  a  lien.  It  appears,  from  the  register's  certificate, 
that  the  land  in  controversy  was  entered  on  the  13th  day  of 
July,  1811.  The  title  being  in  the  government  prior  to  that 
time,  the  judgment  rendered  in  the  month  of  March  previ- 
ously, could  not  become  a  lien  on  the  legal  title  to  this  land 
before  it  was  entered,  although  Kellogg  or  Wales,  against 
whom  it  was  rendered,  may  have  been  in  possession.  The 
sale  by  the  government  vested  all  of  the  title  in  the  pur- 
chaser. A  mere  naked  possession,  with  a  right  to  purchase, 
formed  no  such  title  as  the  judgment  could  operate  upon  as  a 
lien,  the  fee  being  in  the  government.  But  so  soon  as  Kellogg 
made  the  entry,  the  judgment  became  a  lien  upon  the  land  so 
entered,  subject  to  the  equities  of  all  persons  in  the  premises. 
The  question  is  then  presented,  as  to  whether  appellee  had 
equities,  and  if  so,  whether  the  judgment  creditor  had  notice 
of  record,  by  possession  or  otherwise,  of  his  rights. 

If  Kellogg  did  enter  the  land  in  controversy  for  appellee, 
there  was  nothing  of  record  to  indicate  it,  or  to  put  the  public 
upon  inquiry ;  and,  unless  appellee  was  in  the  open,  visible 
possession,  or  the  creditors  had  notice  before  their  judgment 
became  a  lien,  even  if  his  rights  were  bona  fide,  he  could  not 
-enforce  them.  The  deed  seems  to  have  been  made  by  Wales 
to  him,  in  April,  1811,  after  the  judgment  was  rendered,  and 
it  provided  that  the  grantor  should  retain  possession  until  the 
following  November.  The  entry  was  made  by  Kellogg,  on 
the  13th  of  July,  1811,  and  the  lien  of  the  judgment  then 
attached  against  any  interest  that  either  Kellogg  or  Wales 
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had  in  the  land.  And  the  deed  from  Wales  to  appellee, 
which  was  then  on  record,  informed  the  world  that  Wales 
was  in  possession,  and  that  appellee  was  not,  or  even  entitled 
to  it.  And,  as  the  deed  only  transferred  Wales'  right  of  pos- 
session as  a  squatter  on  government  lands,  and  to  have  the 
improvements,  if  he  should  enter  the  lands  or  become  the 
purchaser  of  the  title,  he  never  obtained  any  legal  right  either 
to  the  possession  or  the  title,  until  he  received  the  deed  from 
Kellogg.  Had  the  land  not  been  entered  until  after 
November,  1841,  he  would  then,  under  Wales'  deed,  have 
become  entitled  to  possession  ;  but  when  Kellogg  purchased 
of  the  government,  he  acquired  the  fee,  and  it  carried  with  it 
the  right  to  immediate  possession.  Both  the  title  and  right 
of  possession  then  united  in  Kellogg.  The  entry  took  away 
Wales'  right  to  retain  the  possession,  and  defeated  appellee's 
right  to  take  the  possession. 

When  the  entry  was  made,  there  were  no  equities  existing 
between  Wales  and  Kellogg,  of  which  Wales'  possession  was 
notice.  And  appellee  not  being  in  possession,  the  public 
were  not  informed  of  the  equities  that  are  claimed  to  have 
existed  between  him  and  Kellogg.  Had  appellee  been  in 
the  open  possession,  then  the  equities  existing  between  them, 
if  not  fraudulent  as  to  creditors,  would  have  been  protected 
through  his  possession.  But  he  was  not  in  possession,  nor 
was  he  entitled  to  possession  when  the  entry  was  made. 
Nor  can  his  equities  be  protected  through  the  sale  by  Wales 
to  him,  as  that  only  related  to  Wales'  naked  possession,  uncon- 
nected with  Kellogg,  or  his  agreement  to  enter  the  land  for 
appellee.  Had  any  one  inquired  of  Wales  how  he  was  hold- 
ing, he  would  have  been  informed  that  he  was  in  possession 
claiming  in  his  own  right.  Or  had  the  inquiry  been  made  of 
appellee  as  to  his  claim,  he  would  have  replied  that  after  the 
first  of  the  next  November,  he  would,  by  virtue  of  the  deed, 
become  entitled  to  possession,  if  the  land  should  not  be 
entered  before  that  time.     He  could  not  have  claimed  that 
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Wales  had  paid  Kellogg  the  money  with  which  to   enter  the 
land,  and  that  he  had  purchased  of  Wales  that  equity. 

He,  however,  independently,  while  Wales  was  in  possession 
and  entitled  to  hold  the  possession,  in  his  own  right,  paid  the 
money  to  Kellogg  with  which  to  purchase  the  land  from 
the  government,  with  an  agreement  that  it  should  afterwards 
be  conveyed  to  him.  There  is  no  evidence  in  this  record, 
although  the  deed  from  Wales  to  appellee  was  recorded,  and 
Wales  had  possession,  to  put  any  one  upon  inquiry  as  to  the 
agreement  between  Kellogg  and  appellee.  It  seems  to  have 
been  entered  into  just  before  the  entry  was  made,  and  at 
which  time  the  judgment  became  a  lien,  and  the  possession 
was  then  in  Wales,  and  there  was  no  written  agreement 
between  Kellogg  and  appellee  on  record,  or  anything  to  put 
purchasers  or  creditors  on  inquiry,  or  that  pointed  them  to 
the  agreement  by  which  it  is  claimed  that  the  trust  was  cre- 
ated, and  which  it  is  insisted  should  protect  the  rights  of 
appellee.  It  appears  that  Kellogg  did  not  convey  to  appellee 
until  in  June,  18±2,  and  although  the  latter  may  have  acquired 
possession  under  Kellogg  and  his  deed  from  Wales,  still  it 
was  subject  to  the  lien  of  the  judgment. 

It  nowhere  appears  that  appellee  entered  into  possession 
under  the  arrangement  with  Kellogg  to  enter  the  land  for  him 
before  the  entry  was  made.  But,  by  accepting  Wales'  deed, 
he  had  no  right  to  enter  without  the  consent  of  Wales,  nor 
does  it  appear  that  Wales  and  appellee  changed  the  relations 
that  existed  between  them.  Wales  did  not  agree  to  hold 
under  appellee  and  become  his  tenant,  but  remained  in  his 
own  right.  Nor  can  it  be  urged  that  because  Wales  purchased 
of  Kellogg,  he  had  equities,  as  it  was  but  a  mere  naked 
possession  that  he  purchased,  and  if  it  created  an  equity,  as 
they  were  both  defendants  in  the  judgment,  it  would  be 
inequitable  to  enforce  it  against  the  rights  of  the  judgment 
creditors.  By  that  sale,  all  of  Wales'  equities  were  extin- 
guished and  passed  to  the  purchaser  under  the  sheriff's  deed. 
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It  is  insisted  that  appellee  was  in  possession  by  sowing  a 
crop  of  wheat  on  the  land,  in  the  autumn  of  1840,  which  did 
not  mature  until  the  next  summer.  There  was  evidence 
tending  to  prove  this  fact,  but,  if  true,  the  subsequent  execu- 
tion of  the  deed  by  Wales,  and  its  acceptance,  seem  to  limit 
that  possession  to  a  tenancy,  or  a  mere  holding  under  Wales. 
If  in  possession,  why  provide  in  the  deed  that  Wales  should 
retain  it  until  the  next  November.  If  appellee  did  have 
wheat  on  the  land  in  the  summer  of  1841,  it  fails,  when  con- 
sidered in  connection  with  the  other  facts,  to  prove  that  he 
was  holding  in  his  own  right,  or  under  Kellogg  when  the 
entry  was  made,  and  the  judgment  became  a  lien.  Hence, 
that  did  not  affect  the  rights  of  the  purchaser  under  the  exe- 
cution. 

We  have  not  discussed  the  question  of  fraud,  although  the 
evidence  would  justify  the  conclusion  that  the  purpose  of  the 
parties  was  to  defeat  the  collection  of  the  judgment,  and  still 
retain  the  use  of  the  property  for  Wales.  In  either  view,  we 
are  clearly  of  the  opinion  that  appellee  has  failed  to  establish 
such  an  equity  as  would  require  the  cancellation  of  appel- 
lant's title,  or  its  conveyance  to  appellee.  The  decree  of  the 
court  below  must  be  reversed  and  the  cause  remanded. 

Decree  reversed. 


James  Pratt 
v. 
Russell  Grimes. 


Agenct — of  the  settlement  between  parties — -fact  of  must  be  shown  by  a  pre- 
ponderance of  proof.  In  a  suit  in  chancery,  for  an  accounting  of  the  doings  of 
the  defendant,  as  the  agent  and  trustee  of  the  complainant,  where  the  defense  set  up 
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was,  th$M;  there  bad  been  a  full  settlement  of  all  things  between  the  parties  :  Held, 
that  the  fact  of  a  settlement  having  been  made,  must  be  established  by  a  pre- 
ponderance of  testimony,  to  justify  the  court  in  rendering  a  decree  dismissing 
the  bill  for  want  of  equity. 

Writ  of  Error  to  the  Superior  Court  of  Chicago. 

The  opinion  states  the  case. 

Messrs.  Knowlton  &  Jamieson,  for  the  plaintiff  in  error. 

Mr.  George  R.  Payson,  for  the  defendant  in  error. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  chancery,  exhibited  in  the  Kane  County 
Circuit  Court,  in  November,  1852,  by  James  Pratt,  against 
Russell  Grimes,  and  the  venue  changed  to  the  then  Court  of 
Common  Pleas,  now  the  Superior  Court,  of  the  City  of  Chi- 
cago, wherein  a  decree  was  rendered,  at  the  September  term, 
1867,  dismissing  complainant's  bill. 

To  reverse  this  decree,  the  record  is  brought  here  by  writ 
of  error,  and  the  principal  error  assigned  is,  that  subsequent 
to  an  interlocutory  decree  in  favor  of  the  plaintiff  in  error, 
and  then  in  full  force,  referring  the  cause  to  a  Master  to  take 
proof  therein,  and  state  an  account  between  the  parties,  and 
which  proofs  were  taken  and  account  stated,  as  directed  by 
the  decree  and  reported  to  the  court,  by  which  there  was 
stated  and  found  due  and  owing  from  the  defendant  in  error 
to  the  plaintiff  in  error,  the  sum  of  three  thousand  eight  hun- 
dred and  sixty-six  61-100  dollars,  to  which  the  defendant  in 
error  took  no  exception,  the  court  dismissed  the  bill. 

The  record  shows,  on  the  coming  m  of  the  master's  report, 

showing  the  above  balance  due  complainant,  the  complainant 

excepted  to  it,  for  the  reason  no  interest  had  been  allowed 
48— 18th  III. 
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on  this  balance,  he  claiming  that  interest  should  have  been 
allowed  by  the  master  from  the  date  of  riling  the  bill.  The 
exceptions  were  not  passed  upon  by  the  court,  but,  on  the 
defendant's  motion,  the  report  was  referred  back  to  the  master, 
so  that  he  might  give  the  reasons  for  his  finding.  This  was 
at  the  October  term,  1865.  At  the  May  term,  1866,  the  mas- 
ter filed  a  supplemental  report,  giving,  in  detail,  the  reasons, 
with  the  evidence  on  which  he  relied. 

At  the  September  term,  1867,  the  cause  was  brought  on  for 
hearing,  on  the  master's  report,  and  the  proofs  taken  in  the 
cause,  and  argued  at  length  by  counsel,  when  a  final  decree 
was  entered,  dismissing  the  bill  with  costs. 

It  appears,  the  sole  ground  for  dismissing  the  bill  on  the 
hearing,  was,  that  in  the  judgment  of  the  conrt,  there  had 
been  a  full  settlement  between  the  parties,  and  as  the  bill  was 
brought  for  an  account,  there  was  no  equity  in  it  as  against 
this  proof  of  a  settlement. 

To  this  point  we  have  alone  directed  our  attention,  for  if 
there  was  a  settlement,  the  court  decided  right,  on  the  autho- 
rity of  the  case  of  Vermillion  v.  Bailey,  27  111.  230. 

This  fact  of  settlement  is  one  to  be  established  by  a  prepon- 
derance of  testimony.  We  have  closely  examined  the  testimony 
in  the  record  on»  this  point. 

One  of  the  complainant's  witnesses,  his  brother,  Amos  Pratt, 
states  that  in  June,  1852,  defendant  said  that  complainant  had 
agreed  to  settle,  but  made  an  excuse  that  he  could  not,  or 
would  not  until  he  saw  certain  papers.  Another  witness,  Phi- 
lemon B.  Pratt,  also  a  brother,  says  that  defendant,  in  Nov., 
1852,  declared  he  would  be  willing  to  arbitrate  if  they  could  agree 
on  the  terms — he  would  not,  however,  if  he  had  to  stand  any  of 
the  losses  on  the  sheep.  Otis  Ashley,  who  was  employed  by 
complainant,  about  the  25th  of  June,  1852,  to  go  with  him  to 
Dixon,  after  wool,  says,  they  went  to  Eddy's  farm,  got  the 
wool,  and  returned  to  Dixon,  and  next  day  found  the  defen- 
dant there.     There  was  a  dispute  about  the  wool — defendant 
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claimed  it.  Complainant  said  he  had  previously  employed 
defendant  as  his  agent,  and  had  discharged  him  long  ago.  He 
told  defendant  that  to  settle  the  matter,  he  might  pick  his  own 
arbitrators,  and  they  would  bind  themselves  in  a  bond  of  one 
thousand  dollars  to  abide  their  decision,  and  defendant  might 
take  the  wool  and  do  as  he  pleased  with  it.  Defendant 
declined  the  arbitration,  alleging  that  the  property  was  his,  or 
that  it  had  been  left  to  arbitration  before.  Ashley  and  com- 
plainant then  started  for  home;  got  as  far  as  Oswego,  when 
defendant  came  with  the  Sheriff  and  took  the  wool  out  of  the 
wagon.  There  were  about  700  or  800  pounds  of  wool  got  of 
Eddy.  On  his  cross-examination,  he  said,  defendant  used  the 
words  that,  he  had  nothing  to  settle— that  the  property  was 
his.  Thinks  defendant  said,  "  I  have  nothing  to  settle.  We 
have  settled  before."  Thinks  defendant  claimed  all  the  sheep 
and  wool  he  had  had  of  complainant.  Can't  remember  the 
language.  On  the  part  of  the  defendant,  who  was  examined 
as  a  witness  before  the  master,  and  who  had  stated  in  his 
answer,  that  they  had  a  settlement  the  last  of  May  or  first  of 
June,  1852,  in  which  a  balance  was  found  due  defendant  of 
three  hundred  and  sixty-two  16-100  dollars,  and  he  was  to 
retain  the  sheep  then  in  his  hands,  and  in  payment  of  the 
balance  of  $362.16.  he  was  to  have  the  200  sheep  then  in  the 
hands  of  Eddy,  in  Lee  county,  and  two  years'  wool  from  them, 
and  that  he  had  sued  complainant  for  this  balance,  and  the 
two  hundred  sheep  and  six  hundred  pounds  of  wool  taken  by 
complainant  out  of  his  possession  and  control  without  his 
leave.  And  in  a  most  searching  examination  as  a  witness  in 
the  cause,  he  stated  that  he  presented  complainant  with  the 
account  marked  A,  annexed  to  his  answer,  and  that  exhibit 
shows  the  items  of  account,  and  the  above  balance  as  due, 
$362.16. 

Mary  L.  Pratt,  the  wife  of  P.  B.  Pratt,  and  sister-in-law  of 
complainant,  and  sister  of  defendant,  states  in  her  deposition 
that  she  heard  a  conversation,  about  the  last  of  May  or  first  of 
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June,  1852,  in  relation  to  settling  of  the  sheep  business. 
Defendant  got  his  papers  and  brought  them  down  stairs,  and 
showed  them  to  complainant,  and  told  him  what  he  had  done 
with  his  sheep  business ;  showed  his  accounts,  and  heard  him 
read  over  accounts  to  complainant.  They  talked  very  friendly, 
and  both  got  up  and  went  out.  In  two  hours  complainant 
came  in,  and  I  asked  him  if  he  and  defendant  were  going  to 
settle,  and  he  said  they  had  settled,  and  on  her  asking  him 
how,  he  replied  that  he  was  to  let  defendant  have  what  sheep 
he  had  got,  and  those  out  at  Dixon,  and  that  would  pay  him 
up. 

The  remaining  item  of  testimony  on  this  point,  is  what  is 
denominated  exhibit  (1),  the  original  of  which  is  in  the  record, 
and  it  appears  to  be  a  fragment  of  a  letter  dated  June  15th, 
1852,  addressed  to  Mr.  Eddy,  supposed  to  be  N.  H.  Eddy, 
and  seeming  to  be  an  order  on  Eddy,  in  favor  of  defendant, 
for  the  sheep  and  wool  in  his  possession,  but  the  letter  is  so 
fragmentary  it  cannot  be  read  in  full.  A  part  of  the  signa- 
ture, in  a  different  hand-writing  from  the  body  of  the  letter, 
appears  as  "  Jas." 

P.  B.  Pratt  says  that  this  order  or  letter  is  in  his  hand- wri- 
ting, and  was  signed  by  complainant.  Does  not  know  how  it 
came  to  be  par£ially  burned.  It  was  never  delivered  by  him 
to  defendant  or  any  other  person.  It  was  lost  by  him,  and 
probably  taken  by  defendant,  who  was  boarding  at  his  house. 

The  above  is  all  the  evidence  directly  on  the  fact  of  a  settle- 
ment, and  we  do  not  incline  to  the  opinion  of  the  superior 
court,  that  it  preponderates  in  favor  of  the  settlement,  and  for 
these  reasons:  P.  B.  Pratt  swears  that  Grimes,  in  November, 
1852,  said  he  would  be  willing  to  arbitate  if  they  could  agree 
on  the  terms ;  he  would  not  leave  it  out  (to  arbitrators,)  and 
stand  any  of  the  losses  on  the  sheep.  How  can  this  be  recon- 
ciled with  the  fact  of  a  settlement  in  May  or  June  previous, 
as  testified  to  by  Mary  L.  Pratt,  the  sister  of  defendant  ?  and 
how  strongly  it  corroborates  another  portion  of  her  testimony, 
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where  she  says  in  December,  1852,  complainant  came  to  our 
house  and  said  he  had  the  papers  in  his  pocket,  and  told  her 
he  would  settle  up  with  defendant,  if  he  would  suffer  half  the 
losses  of  the  whole  matter,  or  would  leave  it  to  Mr.  J  oseph  A. 
Churchill,  a  cousin  of  the  defendant.  Defendant  came  in  the 
next  morning,  and  she  told  him  what  complainant  had  said, 
to  which  defendant  replied  he  wished  he  would.  Complain- 
ant was  eating  breakfast ;  after  breakfast  she  asked  him,  are 
not  you  and  Kussell,  defendant,  going  to  settle  ?     He  said,  no ; 

I'll  be  d d  if  I  will,  unless  he  will  suffer  half  of  the  losses 

of  the  old  contract  of  the  sheep,  and  mentioned  the  Tubb's 
contract  and  others.  -  He  said  he  would  no,t  leave  it  to 
Churchill,  and  then  went  off. 

Now,  how  unreasonable  it  is,  if  these  parties  had  settled  in 
May  or  June  previously,  as  Mrs.  Pratt  testified,  that  she  should 
have  asked  such  a  question,  for  if  they  had  settled  in  either  of 
those  months,  she  knew  it,  and  it  was  impossible,  almost,  con- 
sistently with  truth,  she  should  have  asked  such  a  question. 
And  when  he  replied,  no,  he  would  not,  unless  defendant 
would  suffer  half  the  losses  of  the  old  contracts,  how  natural 
it  would  have  been  for  her,  who  appears  to  have  taken  a  deep 
interest  in  this  whole  matter,  to  have  said,  in  that  familiar  way 
in  which  she  had  accosted  him,  "  Why,  Jim,  you  told  me  last 
June  you  and  Russell  had  settled,  and  you  told  me  how,  and  it 
was  that  you  was  to  let  defendant  have  what  sheep  he  had 
got,  and  those  at  Dixon,  and  that  would  pay  him  up."  But 
not  one  word  of  reference  to  this  appears,  and  it  is  so  reasona- 
ble that  it  should  have  appeared. 

As  to  the  "burnt  letter,"  (exhibit  1),  its  contents  were  not 
proved,  and  though  signed  by  complainant,  it  was  never 
delivered  to  defendant,  nor  is  there  any  proof  that  it  was 
designed  to  be.  It  is  too  imperfect  to  base  a  judgment 
upon. 

We  cannot  think  the  evidence  of  a  settlement  at  all  satis- 
factory.     According  to  Mrs.  Pratt,  it  did  not  take  the  parties 
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two  hours  to  settle  matters  involving  thousands  of  dollars, 
requiring  in  their  details  close  scrutiny,  and  the  examination 
of  a  large  number  of  vouchers,  some  of  which,  in  the  very 
nature  of  the  transaction,  required  explanation,  and  the  whole 
matter  close  examination.  Men  do  not  settle  such  important 
matters  in  this  way,  and  the  most  that  can  be  said  about  it, 
favorable  to  defendant,  is,  that  at  that  time  in  May  or  June, 
the  parties  had  talked  about  a  settlement  on  the  terms  stated 
by  complainant  to  Mrs.  Pratt,  but  up  to  November  and  Decem- 
ber, 1852,  complainant  expressed  his  determination  not  to 
settle,  unless  half  the  losses  was  assumed  by  defendant,  and  in 
December,  as  Mrs.  Pratt  states  at  that  very  time  defendant  said 
"  he  wished  complainant  would  settle."  This  clearly  implies 
they  had  not  settled  in  the  previous  June. 

We  reverse  the  decree  on  the  ground  alone,  that  there  is  no 
sufficient  proof  of  a  settlement,  and  remand  the  cause. 

Decree  reversed. 


Mary  Dodge  et  al. 

v. 

Almira  Wright  et  al. 

1 .  Jurisdiction  in  chancery — remedy  at  law — waiver.  The  objection  by  a  defen- 
dant to  a  suit  in  chancery,  that  the  complainant  has  a  complete  remedy  at  law, 
will  be  deemed  to  have  been  waived,  where,  after  the  proofs  have  been  taken,  he 
consents  to  a  hearing  upon  the  merits, 

2.  Same — objection  must  be  insisted  upon  in  tlie  court  below.  Such  objection 
must  be  insisted  upon  in  the  court  below,  otherwise  it  will  be  considered  as 
waived,  in  the  appellate  court. 

3.  Landlord  and  tenant — relative  to  the  act  of  1865 — requirements  before  declar- 
ing forfeiture  of  a  lease.     The  act  of  1865  does  not  dispense  with  the  common 
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law  requirement  of  a  demand  of  rent  upon  the  premises  before  declaring  a  for- 
feiture of  the  lease. 

4.  Allegations  and  decree — must  correspond.  A  complainant  is  not  entitled 
to  relief  which  is  not  sought  for  by  his  bill.  And  it  is  error  for  the  court  so  to 
decree. 


Writ  op  Error  to  the  Superior  Court  of  Chicago. 

This  was  a  bill  in  chancery,  exhibited  in  the  court  below, 
by  the  defendants  in  error  against  the  plaintiffs  in  error,  to 
recover  the  possession  of  a  certain  house,  No.  604,  on  North 
Clark  street  in  the  city  of  Chicago,  alleged  to  have  been 
purchased  by  them  from  the  plaintiffs  in  error.  On  the  hear- 
ing in  the  court  below,  a  decree  was  entered  in  favor  of  the 
defendants  in  error,  to  reverse  which,  the  record  is  brought 
to  this  courtby  writ  of  error. 

Messrs.  Knowlton  <fc  Jamieson,  for  the  plaintiffs  in  error. 

Messrs.  Mather,  Taft  &  Wheeler,  for  the  defendants  in 

error. 

■ 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

The  decree  in  this  case  commences  with  the  following 
recital :  "  This  cause  came  on  to  be  heard  at  first  upon  a  gene- 
ral demurrer  for  want  of  equity,  and  upon  a  motion  to  dissolve 
the  injunction  issued  therein ;  and  thereupon,  on  a  suggestion 
made  by  the  counsel  for  complainants,  that  having  taken,  as 
they  declared,  all  the  testimony  they  desired  to  take,  they 
were  ready  and  prepared  to  argue  finally  and  on  the  merits  ; 
thereupon  the  counsel  for  said  defendants  assented  to  the  pro- 
position, and  the  arguments  proceeded  upon  the  whole  merits 
of  the  cause,  after  which,  being  heard  and  considered  by  the 
court,  the  following  decree  was  made  and  entered  on  the 
7th  day  of  August,  A.  D.  1866.'' 
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We  must  regard  this  as  effectually  disposing  of  the  point 
chiefly  pressed  in  the  argument  of  counsel  for  plaintiffs  in 
error,  namely,  that  the  complainants  had  a  complete  remedy 
at  law.  They  undoubtedly  had,  but  that  objection  was  waived 
by  the  defendants.  As  appears  from  the  foregoing  extract 
from  the  record,  they  did  not  ask  a  decision  upon  the  demur- 
rer or  motion  to  dissolve,  but  consented,  after  the  evidence  had 
been  taken,  to  a  hearing  upon  the  merits.  We  have  several 
times  held  that,  except  in  those  cases  where  the  subject  matter 
is  wholly  foreign  to  the  jurisdiction  of  a  court  of  chancery, 
and  incapable  of  being  properly  brought  before  it  even  by 
consent,  the  objection  that  there  is  an  adequate  remedy  at 
law  must  be  insisted  upon  in  the  circuit  court,  and  if  not,  it 
will  be  considered  as  waived  when  the  record  is  brought  here. 
Stout  v.  Cook,  41  111.  447. 

The  question  whether  the  lease  had  been  forfeited,  thereby 
rendering  the  complainant  liable  to  an  action  of  forcible  entry 
and  detainer,  has  also  been  settled  by  this  court  in  the  case 
of  Chadwiok  v.  Parker,  44  111.  326.  It  was  there  held 
that  the  act  of  1865,  upon  which  the  plaintiffs  in  error  rely, 
does  not  dispense  with  the  common  law  requirement  of  a 
demand  of  rent  upon  the  premises  before  declaring  a  forfeit- 
ure of  the  lease.  In  the  present  instance  it  is  not  pretended 
that  such  demand  had  been  made. 

These  are  the  points  to  which  the  counsel  for  plaintiffs  in 
error  have  chiefly  addressed  themselves.  The  finding  of  the 
decree,  in  regard  to  the  house  known  as  number  604,  we  con- 
sider sustained  by  the  evidence,  but  upon  what  grounds  the 
decree  undertakes  to  define  and  declare  the  rights  of  the  par- 
ties as  to  the  houses  numbered  602  and  600J,  we  are  at  a  loss 
to  determine.  Those  houses  are  not  even  mentioned  in  the 
bill,  and  whatever  may  have  been  the  proof  in  regard  to  the 
payment  for  them,  the  complainant  sought  no  relief  in  regard 
to  them  in  his  bill,  and  is,  therefore,  entitled  to  none,  not  even 
to  a  declaration  of  his  equities  to  be  in  future  conclusive  upon 
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the  parties.  That  part  of  the  decree  relating  to  these  two 
houses  will  be  reversed,  but  the  decree  in  other  respects  is 
affirmed.  The  plaintiffs  in  error  will  be  permitted  to  with- 
draw from  the  clerk  of  the  superior  court  the  two  quarters' 
rent  paid  to  him,  and  the  costs  of  this  court  will  be  taxed 
against  the  defendants  in  error. 
The  case  is  remanded. 

Decree  modified. 


Samuel  Strauss 
v. 
Max  A.  Meyer  et  al. 

1.  Libel — privileged  writings.  Where  a  party  files  a  bill  in  chancery  against 
another,  and  in  it  alleges  that  the  defendant's  general  character  for  honesty 
is  bad,  and  other  similar  statements:  Held,  that  such  imputations  are  not 
ground  for  supporting  an  action  on  the  case ;  that  such  charges  made  in  the  due 
course  of  the  administration  of  justice  are  privileged,  and  that  slander  or  libel 
will  not  lie  on  them. 

2.  Slander — actionable  words  per  se.  Words  to  be  actionable  in  themselves 
must  impute  the  guilt  of  some  offence,  by  which  the  party,  if  guilty,  might  be 
indicted  and  punished  by  the  criminal  courts.  If  they  do  not  amount  to  a  charge 
of  a  crime,  they  are  not  actionable. 

3.  Same — words  not  actionable,  when  made  so.  But  words  not  of  themselves 
actionable  may  become  so,  where  special  damages  result  from  having  been  spoken. 
The  plaintiff,  however,  to  recover  on  such  words,  must  aver  in  his  declaration 
that  special  damages  have  resulted,  stating  what  they  are,  and  prove  it  on  the 
trial. 

Appeal  from  the  Superior  Court   of  Chicago;  the  Hon. 
Joseph  E.  Gary,  Chief  Justice,  presiding. 

The  facts  in  this  case  are  fully  stated  in  the  opinion. 
49— 48th  III. 
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Mr.  Thomas  Shirley,  for  the  appellant. 

Mr.  John  "Woodbridqe,  Jr.,  for  the  appellees. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  an  action  on  the  case,  for  the  recovery  of  damages 
claimed  by  appellant  for  slandering  his  character.  It  appears, 
from  the  averments  in  the  declaration,  that  appellant  was  a 
real  estate  agent  in  the  city  of  Chicago,  and  that  Alexander 
and  Philip  Goldsmith  had  made  an  assignment  of  their  pro- 
perty and  effects  to  him,  as  trustee,  for  the  benefit  of  creditors ; 
that  appellees  filed  a  bill  in  chancery  in  the  Cook  Circuit 
Court,  for  the  purpose  of  enjoining  appellant  from  proceeding 
to  execute  the  trust,  and  for  his  removal  as  assignee  of  the 
Goldsmiths. 

In  the  first  count  it  is  averred  that  appellees,  wickedly, 
falsely  and  maliciously,  caused  to  be  written  in  their  bill,  of 
appellant,  "  that  his  general  character  for  honesty  is  bad ;" 
and  in  a  different  part  of  the  bill,  "  that  the  said  Samuel 
jStrauss  is  an  unfit  and  improper  person  to  discharge  the  trust 
imposed  upon  him  by  the  said  assignment ;  that  he  has  a  very 
small,  if  any,  property,  and  that  he  is  not  responsible  for  the 
amount  of  the  said  assigned  estate." 

In  the  second  count  the  averment  is,  that  the  bill  alleged  of 
appellant,  "  that  his  general  character  for  honesty  is  bad." 

The  averment  in  the  third,  fourth  and  fifth  counts,  is  the 
same  as  in  the  second. 

The  sixth  is  for  verbal  slander,  in  saying  of  appellant,  "  His 
general  character  for  honesty  is  bad  ;"  "  he  is  dishonest ;"  "  he 
intends  to  keep  the  assets  assigned  to  him  by  the  said  Gold- 
smiths, and  cheat  the  creditors." 

The  seventh  count  avers  a  conspiracy  by  appellees,  by  filing 
the  bill   sworn  to  by  them,  to  have  appellant  removed    as 
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To  this  delaration  appellees  filed  a  demurrer,  which  was 
sustained  by  the  court,  and  appellant  abiding  by  his  declara- 
tion, the  court  rendered  judgment  on  the  demurrer  in  bar  of 
the  action  ;  and  the  case  is  brought  to  this  court'  on  appeal,  and 
a  reversal  is  asked  because  the  demurrer  was  not  overruled. 

It  has  been  the  long  and  well  recognized  rule  of  the  law, 
that  proceedings  in  the  regular  course  of  justice  are  privileged. 
In  the  case  of  Cutler  v.  Dickson,  4  Coke,  14,  it  was  held  that 
no  allegation  contained  in  articles  of  the  peace  exhibited  to 
justices,  is  actionable,  it  being  a  proceeding  in  the  course  of 
justice.  Nor  will  any  other  proceeding  in  the  regular  course 
of  justice,  make  it  libelous.-  2  Inst.  228  ;  Lake  v.  King,  1 
Saunders'  R.  132,  note  1  ;  and  in  Astley  v.  Younge,  2  Burr. 
807,  Lord  Mansfield  announced  and  applied  the  same  rule. 
And  in  the  case  of  Hartsock  v.  Reddick,  6  Blackf.  255,  the 
court  say  that  a  complaint  made  to  a  justice  of  the  peace,  or 
other  qualified  magistrate,  for  the  purpose  of  enforcing  justice 
against  a  person  therein  accused  of  crime,  does  not  subject  the 
person  making  the  accusation  to  an  action  for  slander  or  libel. 
And  it  is  not  material  whether  the  charge  be  true  or  false,  or 
whether  it  be  sufficient  to  effect  its  object  or  not ;  if  it  be  made 
in  the  due  course  of  a  legal  or  judicial  proceeding,  it  is  privi- 
leged, and  can  not  be  the  foundation  of  an  action  for  defamation. 
Numerous  other  authorities  might  be  referred  to  if  this  were 
a  doubtful  question,  but  reason,  as  well  as  authority,  fully  sus- 
tain the  rule.  If  it  were  not  so,  in  almost  every  vigorously 
contested  case  one  or  the  other  party  would  render  himself 
liable  to  an  action  for  a  libel.  The  reason  of  the  rule  applies 
with  its  full  force  to  a  bill  in  chancery,  or  in  an  answer,  declara- 
tion or  other  pleading,  as  in  many  cases  there  would  be  a 
failure  of  justice,  from  the  fear  of  the  party  of  not  being  able 
to  prove  the  facts  necessary  to  maintain  his  rights,  and  of  a  suit 
for  libel  if  he  should  not  succeed  in  establishing  the  truth  of 
his  pleadings. 
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This,  then,  disposes  of  all  of  the  counts  but  the  sixth,  which 
is  for  slander.  Are  the  words  declared  on  in  that  count 
actionable  ? 

Bouvier,  in  his  Law  Dictionary,  under  the  title  slander,  under 
the  division  of  words  actionable  in  themselves,  says  that  they 
must  impute  "  the  guilt  of  some  offence  by  which  the  party, 
if  guilty,  might  be  indicted  and  punished  by  the  criminal 
courts."  And  he  is  supported  by  an  array  of  authority  that 
fully  establishes  the  rule.  Tested,  then,  by  this  rule,  and  as 
there  is  no  imputation  of  crime  in  any  of  the  words  contained 
in  this  count,  it  follows  that  they  are  not  actionable  per  se.  It 
is  a  well  recognized  rule  that  where  words  are  spoken  of 
another,  which  are  not  actionable  in  themselves,  they  may  be 
rendered  so  by  averring  and  proving  special  damages  which 
have  resulted  from  the  slander.  In  such  cases,  however,  the 
special  damages  must  be  specifically  averred  in  the  declara- 
tion, with  reasonable  certainty.  Selwyn's  Nisi  Prius,  1059. 
But  in  this  case  the  declaration  contains  no  such  averment. 
The  plaintiff  only  alleges,  generally,  that  he  was  damaged 
thereby,  but  fails  to  state  in  what  specific  manner.  Hence,  the 
demurrer  was  properly  sustained  to  this  count,  as  well  as 
all  of  the  others  in  the  declaration. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 


John  Kelly 

v. 

The  City  of  Chicago. 

1.     Dedication — concerning  'proof  of — what  m,ust  be.     This  court  has  repeatedly 
eaid  upon  the  question  of  dedication,  that  in  order  to  justify  the  holding  that  title 
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has  been  divested  by  dedication,  the  proof  must  be  clear,  either  of  an  actual 
intent  so  to  do,  or  of  such  acts  or  declarations  as  will  equitably  estop  the  owner 
from  denying  such  intention. 

2.  Same — what  will  not  be  considered  satisfactory  evidence  o£.  Where  a  roadway 
was  opened  through  certain  premises  by  digging  ditches  on  either  side,  and  without 
the  knowledge  of  the  owner,  who  was  absent  from  the  State,  but  who  afterwards 
permitted  it  to  be  constantly  used  as  a  highway  by  the  public:  Held,  that  his 
failure  to  enclose  the  premises,  or  institute  actions  of  trespass  against  parties  so 
using  it,  cannot  be  regarded  as  conclusive  evidence  of  an  intention  to  dedicate. 

3.  Same — presumption  of — rebutted.  And  in  such  case,  when  the  proof  showed 
that  during  the  same  year  in  which  such  roadway  was  opened,  the  owner  placed 
upon  record  a  formal  instrument  of  dedication,  opening  a  street  through  a  portion 
of  his  property,  but  stopping  at  that  part  so  in  use  by  the  public,  and  which,  in 
the  recorded  plat,  had  always  been  laid  out  into  lots,  such  evidence  must  be 
regarded  as  rebutting  any  presumption  which  may  be  drawn  from  user  by  the 
public  of  such  roadway,  of  an  intention  to  dedicate. 


Appeal  from  the  Superior  Court  of  Chicago;  the  Hon. 
Joseph  E.  Gary,  Chief  Justice,  presiding. 

This  was  an  application  made  to  the  Superior  Court  of  Chi- 
cago, by  the  appellee,  the  city  of  Chicago,  for  a  judgment  on 
a  certain  warrant,  issued  to  collect  a  special  assessment  for  the 
opening  of  Myrick  Avenue,  from  its  northerly  terminus  to. 
twenty-ninth  street.  The  court  below  entered  judgment 
against  the  property,  according  to  the  application ;  to  reverse 
which,  the  case  is  brought  to  this  court  by  appeal. 

The  only  objection  to  the  assessment  is,  that  the  part  of  the 
street  proposed  to  be  opened  had  been  previously  dedicated  by 
the  owner  as  a  public  highway,  and  part  of  Myrick  Avenue, 
and  that  he  is  not  now  entitled  to  be  paid  for  the  same.  The 
court  below  decided  there  was  not  sufficient  proof  of  a 
dedication. 

Messrs.  Moore  &  Caulfield,  for  the  appellant. 

Mr.  S.  A.  Irvin,  for  the  appellee. 
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Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court: 

The  only  question  in  this  case  is,  whether  there  is  sufficient 
evidence  of  dedication,  and  we  agree  with  the  superior  court, 
xliat  there  is  not.  As  this  court  has  in  several  cases  said, 
in  order  to  justify  us  in  holding  that  title  has  been  divested 
by  dedication,  the  proof  should  be  very  satisfactory,  either  of 
an  actual  intention  to  dedicate,  or  of  such  acts  or  declarations 
as  should  equitably  estop  the  owner  from  denying  such  inten- 
tion. 

In  this  case,  although  a  road-way  or  street  was  thrown 
up  in  1854,  by  digging  ditches  on  each  side,  yet  Myrick,  the 
owner,  was,  at  the  time,  out  of  the  State,  and  this  was  done 
without  his  knowledge.  From  that  time  to  the  present,  he 
has  permitted  the  road-way  to  be  constantly  used  by  the  pub- 
lic, but  that  he  could  not  prevent,  except  by  enclosing  the  land 
or  bringing  actions  of  trespass,  and  we  can  not  hold  that  a 
failure  to  do  this  is  conclusive  evidence  of  an  intention  to 
dedicate. 

But,  whatever  weight  might  be  given  to  this  evidence, 
standing  by  itself,  it  is  met  by  proof,  that  in  the  same  year 
when  this  street  was  thrown  up,  the  owner  executed  and 
placed  upon  record  a  formal  instrument  of  dedication,  opening 
the  street  through  a  portion  of  his  property,  but  stopping  at 
the  part  now  in  controversy ;  and  this  part,  although  the  pub- 
lic has  been  using  it  as  a  street,  has  always  been  laid  out  in 
lots  in  the  recorded  plat  of  his  addition.  "We  must  regard  this 
evidence  as  rebutting  any  presumption  of  intention  that  might 
be  drawn  from  user  by  the  public  of  his  vacant  and  unen- 
closed land. 

The  evidence  of  the  witness,  Kelly,  is  flatly  denied  by  that 
of  Myrick,  and  both  are  interested.  There  remains  only  the 
testimony  of  Riebling,  to  the  effect  that  he  purchased  a  certain 
lot  as  a  corner  lot,  which  it  would  not  be  if  Myrick  Avenue 
were  not  continued  to  twenty-ninth  street.     But  the  language 


1868.]  Murray  et  al.  v.  Beckwith.  391 

Syllabus. 

of  the  witness  is,  that  Myrick  said,  "  it  would  make  a  good 
business  corner  some  day,"  which  may  well  be  construed  as 
merely  meaning  that  Myrick  Avenue  would  some  day  be  con- 
tinued to  twenty-ninth  street,  and  anticipating  that  fact,  the 
parties  spoke  of  this  lot  as  a  corner  lot,  as  it  is  now  being 
made  in  this  proceeding. 
We  see  no  ground  for  reversing  this  judgment. 

Judgment  affirmed. 


Edward  C.  Murray  et  al. 


Charles  H.  Beckwith. 

1.  Fraud — in  obtaining  note.  Under  the  eleventh  section  of  the  chapter 
entitled  "  Negotiable  instruments,"  a  plea,  to  be  sufficient,  must  aver  facts 
which  show  that  the  fraud  and  circumvention  was  used  in  the  obtaining  the 
making  of  the  note,  and  not  in  the  contract  or  in  the  consideration  of  the  note. 
A  promise  not  to  assign  a  note,  and  to  hold  it,  and  allow  a  set-off,  made  when  the 
note  was  given,  and  when  the  note  was  assigned  before  maturity,  is  not  the  fraud 
contemplated  by  the  statute,  and  does  not  constitute  a  defense  in  the  hands  of 
an  assignee  before  maturity. 

2.  Evidence — admissibility  of.  Where  there  is  evidence  tending  to  shOTT 
that  the  holder  of  a  note,  by  endorsement  before  maturity,  had  notice  of  a 
defense,  or  trie  evidence  tended  to  show  such  circumstances  connected  with  the 
purchase  of  the  note  as  would  have  awakened  the  suspicions  of  a  reasonably  pru- 
dent man  that  there  was  a  defense,  and  to  put  him  on  inquiry,  it  is  error  for  the 
court  to  reject  evidence  of  a  failure  of  consideration  under  an  issue  on  such 
pleas,  and,  when  admitted,  these  questions  are  for  determination  by  the  jury. 

Appeal  from  the  Superior  Court  of  Chicago ;  the  Hon. 
Joseph  E.  Gary,  Chief  Justice,  presiding. 


392  Murray  et  al.  v.  Beckwith.  [Sept.  T., 

Opinion  of  the  Court. 

The  facts  in  this  case  are  fully  stated  in  the  opinion. 

Mr.  F.  S.  Howe,  for  the  appellants. 

Messrs.  Tyler  &  Hibbard,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court  j 

This  was  an  action  of  assumpsit,  on  a  promissory  note.  The 
declaration  contained  a  special  count  by  the  assignee  against 
the  maker,  and  the  common  counts.  Appellants  filed  the  plea 
of  the  general  issue,  and  two  special  pleas  of  part  failure  of 
consideration,  on  all  of  which  issues  were  formed  ;  and  a  fourth 
plea  in  which  it  was  averred  that  the  note  was  obtained  by 
fraud  and  circumvention ;  that,  prior  to  the  execution  of  the 
note,  appellants  had  purchased  of  the  payees  a  large  quantity 
of  tobacco,  and  had  agreed  to  pay  them  the  sum  of  $19,867.47, 
all  of  which  appellants  had  paid  except  the  sum  specified  in 
the  note ;  that  the  tobacco  was  sold  to  them  by  sample,  and 
that  the  payees  in  the  note  warranted  that  the  goods  should  be 
equal  to  the  samples ;  that  the  tobacco  was  not  equal  to  the 
samples,  but  of  less  value,  and  that  by  reason  thereof  appel- 
lants had  suffered  loss  to  the  amount  of  the  note ;  that  payees, 
at  the  time  the  note  was  given,  knew  the  tobacco  was  not  equal 
to  the  samples,  and  that  appellants  were  entitled  to  damages 
and  a  reduction  on  the  price,  but  the  amount  was  not  known ; 
that  payees  were  residents  of  the  State  of  Missouri,  and  to 
induce  appellants  to  make  the  note  did  falsely  and  fraudu- 
lently represent  that  they  were  threatened  with  a  malicious 
prosecution  and  attachment  in  this  State,  and  they  feared  their 
property,  in  the  hands  of  appellants,  would  be  seized,  and 
they  subjected  to  great  costs  and  trouble;  and  that  they 
falsely  agreed  and  promised,  that  if  appellants  would  execute 
the  note,  they  would  not  assign  the  same,  and  would  allow 
appellants,  on  the  note,  all  damages  they  might  be  entitled  to 


1868.]  Murray  et  al.  v.  Beckwith.  393 

Opinion  of  the  Court. 

by  reason  of  a  failure  of  the  warranty  ;  that  they  relied  upon 
these  representations  and  executed  the  note,  and  for  no 
other  consideration,  but  in  fraud  of  the  agreement  they 
had  assigned  the  note  to  appellee;  that  the- representations 
-were  made  falsely  and  fraudulently  with  the  intention  of 
obtaining  the  note,  and  then  to  assign  it  to  bar  appellants 
of  their  "defense  to  the  note.  To  this  plea  appellee  filed 
a  general  demurrer,  which  was  sustained  by  the  court,  and 
appellants  abided  by  their  plea.  A  trial  was  afterwards 
had,  resulting  in  a  verdict  against  appellants,  and  judgment 
was  rendered  on  the  verdict.  The  case  is  brought  to  this 
court,  and  various  errors  are  assigned  upon  the  record. 

"Was  this  a  good  plea  under  .the  eleventh  section  of  the 
chapter  entitled  "Negotiable  Instruments,"  of  the  Revised 
Statutes  ?  It  declares  that  if  any  fraud  or  circumvention  be 
used  in  obtaining  the  making  or  execution  of  any  of  the 
instruments  named  in  that  chapter  as  negotiable,  such  fraud 
or  circumvention  may  be  pleaded  in  bar  to  any  action  brought 
on  such  instrument,  whether  brought  by  the  payee  or  any 
assignee  of  such  instrument.  It  has  been  repeatedly  held, 
that  to  bring  a  note  within  the  provisions  of  this  section,  the 
fraud  and  circumvention  must  relate  to  the  procuring  its  exe- 
cution, and  not  to  any  fraud  in  the  consideration.  In  the 
case  of  Woods  v.  Hynes,  1  Scam.  103,  a  plea  was  interposed, 
that  the  instrument  was  given  for  a  quantity  of  goods  pur- 
chased on  the  fraudulent  representation  of  the  payee,  the 
goods  being  less  in  quantity  than  represented,  and  deficient 
in  quality.  The  court  there  said  that  this  did  not  consti- 
tute a  defense  under  this  section ;  that  the  fraud  attempted 
to  be  set  up  consisted  in  the  contract  itself,  and  not  in 
the  obtaining  the  making  of  the  note.  It  was  further  said 
that  the  payee  could  recover  the  value  of  the  goods  in  a  suit 
on  the  note,  and  this  being  so,  that  the  assignee  before  the 
note  matured,  held  it  free  from  the  defense  set  up  by  the  plea. 

50— 48th  III. 
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In  the  case  at  bar,  the  fraud  consisted  in  the  contract,  and 
not  in  the  obtaining  the  making  of  the  note.  The  payees 
could  have  recovered  the  value  of  the  tobacco  in  a  suit  on  the 
note,  and  hence  it  was  not  void.  It  is  true,  the  plea  avers 
that  the  deficiency  in  the  value  of  the  tobacco  purchased  was 
equal  to  the  note,  but  it  also  avers  that  the  amount  of  the 
damages  thus  sustained  was  not  known,  and  that  they  would 
hold  the  note  and  allow  appellants  on  the  note  such  damages 
as  they  were  entitled  to  by  reason  of  the  preach  of  warranty. 
There  is  no  averment  that  the  payees  knew  the  extent  of  the 
damages.  Appellants  do  not  pretend  that  the  note  was  written 
differently,  in  amount  or  in  its  terms,  from  the  intention  of 
both  parties.  And  it  also  appears  that  appellants  knew  at  the 
time  they  gave  the  note  that  there  had  been  a  breach  of  the 
warranty ;  and  if  there  was  any  fraud  in  the  case  it  consists 
in  a  violation  of  the  promise  not  to  assign  the  note  and  to 
allow  the  makers  a  reduction  for  damages  resulting  from  the 
breach  of  warranty  on  the  sale  of  the  tobacco.  The  fraud, 
then,  if  there  was  any,  occurred  after  the  note  was  made,  and 
when  it  was  assigned  to  appellee.  If  appellants  had  desired 
to  protect  themselves  and  the  business  community,  they  should 
have  inserted  the  promise,  to  allow  a  deduction  of  damages,  in 
the  note,  and  then  persons  proposing  to  take  it  in  the  course 
of  business  would  have  been  notified  that  it  was  subject  to  a 
defense. 

The  cases  of  Mulford  v.  Shepard,  1  Scam.  583,  and  Easter  v.' 
Minard,  26  111.  494,  announce  the  same  rule  as  that  of  Woods 
v.  Hynes ;  and  we  think  those  cases  are  decisive  of  this,  and 
that  the  demurrer  to  the  plea  was  properly  sustained. 

But  it  remains  to  determine  whether  the  court  erred  in 
rejecting  evidence  offered  by  appellants.  If  the  facts  were 
true  that  there  was  a  failure  of  consideration,  either  in  whole 
or  in  part,  and  appellee  had  notice  of  the  fact  at  or  before  the 
time  he  purchased  the  note,  then  appellants  had  the  right  to 
show  it  under  their  pleas.     This  question  depends  upon  notice 
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to  appellee,  as,  if  lie  had  notice,  then  the  evidence  of  a  failure 
of  the  consideration  should  have  gone  to  the  jury  ;  and  if 
there  was  evidence  tending  to  show  such  notice,  the  court 
should  have  permitted  the  evidence,  on  -both  points,  to 
be  passed  upon  by  the  jury.  Was  there  any  evidence 
tending  to  prove  such  notice  ?  or  did  appellee  receive  the  note 
without-  paying  any  consideration,  in  fact,  for  the  note  ?  If 
there  was  evidence  from  which  the  jury  could  have  inferred 
either  of  these  propositions,  then  the  evidence  of  the  failure 
of  consideration  should  have  been  permitted  to  be  introduced. 

The  evidence  that  a  note  on  a  firm  perfectly  solvent,  for  a 
large  sum  of  money,  within  three  days  of  its  maturity,  should 
be  sold  at  a  discount  of  three  hundred  and  fifty  dollars  or 
more,  and  the  holder  receive  in  payment  the  note  of  the  pur- 
chaser at  ninety  days'  time,  and  the  fact  that  the  makers  were 
in  business  but  a  few  blocks  oif,  and  the  holder  offering  good 
paper  at  such  a  discount  and  receiving  payment  in  that  mode, 
we  think  tended  to  prove  that  appellee  had  notice  of  the 
defense,  or  may  have  been  sufficient  notice  to  put  him  on 
inquiry.  It  was  not  the  province  of  the  court  below  to  say 
whether  these  facts  were  sufficient  to  prove  such  notice,  but  if 
they  tended,  although  the  court  might  think  but  slightly,  to 
prove  such  notice,  it  should  have  gone  to  the  jury  for 
their  consideration.  To  hold  otherwise  would  be  to  permit 
the  court  to  assume  the  functions  of  the  jury,  and  to  deprive 
them  of  their  exclusive  right  to  weigh  the  evidence  and  to 
find  the  facts.  We  think  this  evidence  tended  to  show  notice, 
either  that  there  was  a  defense  claimed,  or  of  such  facts  as 
should  have  put  appellee  on  inquiry.  It  would,  however,  be 
outside  of  the  limits  of  the  duty  of  this  court  to  say  whether 
they  were  sufficient  to  prove  the  fact.  That  is  a  question  alone 
for  the  jury,  when  it  shall  be  presented  to  them  for  deter- 
mination. 

While  commercial  paper  should  be  well  protected,  and  the 
holder  should   be  secured  against  unreasonable  risk   in   its 
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purchase,  still  the  maker  has  a  right  to  his  defense  whenever 
he  can  show  that  the  assignee  had  notice  of  a  defense,  or  the  sale 
is  made  under  such  circumstances  as  would  naturally  excite 
the  suspicions  of  a  reasonably  prudent  man  that  the  paper 
was  subject  to  a  defense.  If  such  circumstances  exist,  then  it 
becomes  his  duty  to  make  inquiry.  The  assignee  should  be 
required  to  act  in  good  faith  when  he  purchases,  but  should 
not  be  required  to  exercise  extraordinary  prudence.  Common 
prudence  is  all  that  should  be  required.  If  he  purchases  paper 
over  due  the  law  holds  that  he  takes  it  under  such  circum- 
stances as  put  him  on  inquiry,  and  so  if  he  takes  it  before 
maturity,  under  such  circumstances  as  would  induce  a  prudent 
man  to  believe  that  there  is  a  defense. 

For  the  error  of  the  court  below  in  rejecting  the  evidence 
of  a  failure  of  consideration,  the  judgment  must  be  reversed 
and  the  cause  remanded. 

Judgment  reversed. 


Harriet  'Steele 


Haines  H.  Magie. 


1.  Dower — what  is  not  such  an  equitable  estate — as  vests  the  wife  with  right  of 
dower.  W  purchased  certain  premises  from  the  State,  in  1833,  and  before  he  had 
paid  the  purchase  money  in  full,  or  obtained  his  patent,  sold,  and  gave  a  contract 
for  the  same,  to  C.  C  conveyed  by  warranty  to  S,  in  1835,  who,  in  turn, 
also  conveyed  the  premises  to  another,  in  November  of  the  same  year.  In  July, 
1836,  W  obtained  his  patent,  and  immediately  conveyed  the  property  to  0,  in  pur- 
suance of  his  contract.  Held,  in  a  proceeding  for  dower,  instituted  by  the  widow 
of  S,  that  the  husband  never  acquired,  in  his  own  right,  either  the  legal  or  equi- 
table title  to  the  premises,  and  hence,  a  right  of  dower  did  not  accrue  to  hia 
wife,  the  petitioner. 
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2/  Same.  That  the  contract  of  W  with  the  State,  gave  no  estate  in  the  premi- 
ses, to  which  a  right  of  dower  would  attach,  and  the  transmission  of  the  title  to 
S  passed  no  greater  interest  than  W  himself  held. 

t.  Former  recisions.  The  cases  of  Owem  v.  Bobbins,  IS  111.  552 ;  Woolhy  v. 
Magie,  26  ib.  528,  and  Stovie  v.  Steele,  45  111.  328,  cited  in  support  of  this  doctrine. 
The  former  case  is  not  overruled  by  the  latter,  so  far  as  regards  incomplete 
equities. 

Writ  of  Error  to  the  Circuit  Court  of  Cook  county  ;  the 
Hon.  Erastus  S.  Williams,  Judge,  presiding. 

The  opinion  states  the  case  sufficiently. 

Mr.  John  W.  Waug-hop,  for  the  plaintiff  in  error. 

Messrs.  Dent  &  Black,  for  the  defendant  in  error. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

This  was  a  petition  for  dower,  brought  by  Harriet  Steele. 
One  Wright  purchased  the  premises  from  the  State  in  1833, 
and  before  he  had  completed  the  payment  of  the  purchase 
money  or  obtained  his  patent,  he  sold  and  gave  a  contract  for 
a  deed,  to  one  Coles.  Coles  conveyed  to  Steele,  the  husband 
of  the  petitioner,  by  deed  of  general  warranty,  in  July,  1835, 
and  in  November,  of  the  same  year,  Steele  also  conveyed  by 
deed  of  general  warranty.  Wright  did  not  complete  the  pay- 
ment to  the  State,  or  receive  his  patent,  until  July  2,  1836, 
and  on  the  16th  of  July,  1836,  he  conveyed  to  Coles,  in  pursu- 
ance of  his  contract. 

It  is  evident,  from  this  statement,  that  Steele  never  had,  in 
his  own  right,  either  the  legal  or  equitable  title  to  these  premi- 
ses. He  was  never  in  a  position  to  claim  the  legal  title  from 
the  State.  He  had  merely  an  incomplete  equity,  which,  in  the 
language  of  the  court  in  Owen  v.  Bobbins,  19  111.  554,  "  might 
or  might  not  ripen  into  a  title."     This  was  not  such  an  equitable 


398  Steele  v.  Magie.  [Sept.  T., 

Opinion  of  the  Court. 

estate  of  inheritance  as  is  contemplated  by  our  statute  as 
a  basis  of  rio;ht  of  dower.  In  the  case  of  Stowe  v.  /Steele,  45 
111.  328,  we  held  the  following  language : 

"  The  husband  must  hold  such  an  executed  equitable  estate 
as  to  entitle  him  to  be  invested  with  the  legal  title,  to  vest  the 
wife  with  the  right  of  dower  in  the  premises.  If  the  husband 
transfers  or  assigns  the  contract  before  it  becomes  so  far  exe- 
cuted, the  right  of  the  wife  has  failed  to  attach,  and  she  cannot 
recover." 

Wright's  contract  with  the  State  gave  no  estate  in  the  premi- 
ses to  which  a  right  of  dower  would  attach,  and  his  assignment 
to  Coles,  and  the  deed  from  Coles  to  Steele,  passed  no  greater 
estate  than  Wright  himself  had  held.  The  character  of  that 
estate  was  not  altered ;  the  legal  title  did  not  pass  from  the  State, 
nor  did  the  equity  of  the  purchasers  become  complete  until 
after  Steele  had  parted  with  all  his  interest  in  the  premises, 
and  consequently  a  right  of  dower  did  not  accrue  to  his  wife. 
If  Wright,  after  receiving  his  patent  from  the  State,  had  con- 
veyed directly  to  the  grantee  of  Steele,  it  would  hardly  be 
contended  that  Steele  had  acquired  and  held  by  his  convey- 
ance from  Coles,  such  an  estate  as  would  give  his  wife  a  right 
of  dower. 

But  it  is  said,  when  Wright  executed  his  deed  to  Coles,  the 
legal  title  at  once  enured  to  Steele  by  virtue  of  the  deed  from 
Coles  to  him,  and  a  right  of  dower  then  attached.  But  the 
title  enured  not  to  Steele,  but  to  his  grantee  $  or,  if  it  is  to  be 
considered  as  passing  through  Steele,  his  instantaneous  seizin 
was  in  trust  for  the  use  of  his  grantee,  and  a  right  of  dower 
in  a  trust  estate  does  not  accrue  to  the  wife  of  the  trustee. 

There  was  the  same  transmission  of  title  in  Woolley  v.  Magie* 
26  111.  528,  and  in  Owen  v.  Bobbins,  19  ib.  552,  and  the  court 
held  it  did  not  raise  a  right  of  dower.  1  Scribner  on  Dower, 
426. 
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We  regard  this  case  as  substantially  like  Owen  v.  Bobbins, 
which  was  not  overruled  by  Stowe  v.  Steele,  so  far  as  regards 
incomplete  equities. 

Decree  affirmed. 


Washington  M.  Law 

v. 

Will  M.  Woodruff",  Adm'r,  etc. 

1.  Evidence — letters — presumptions.  In  an  action  for  a  breach  of*  marriage 
contract,  where  the  plaintiff  read  in  evidence  letters  from  defendant,  and  he 
failed  to  read  those  received  by  him  from  her,  it  is  error  for  the  court  to  instruct 
the  jury  that  they  should  draw  the  strongest  inferences  from  his  which  they  will 
bear,  as  the  law  presumes  they  contain  evidence  against  him,  or  he  would  have 
produced  them  or  accounted  for  their  non-production. 

2.  Same.  The  law  indulges  no  such  presumption,  and  as  a  general  rule  a 
party  can  not  introduce  his  own  declarations  in  evidence,  nor  will  the  law  indulge 
presumptions  against  his  adversary  if  he  fails  to  introduce  them  in  evidence. 
Such  letters  are  no  more  than  the  declarations  of  the  party  writing  them. 

Appeal  from  the  Circuit  Court  of  Whiteside  county ;  the 
Hon.  William  W.  Heaton,  Judge,  presiding. 

The  facts  are  stated  in  the  opinion. 

Mr.  John  Y.  Eustace,  for  the  appellant. 

Mr.  O.  M.  Woodruff,  for  the  appellee. 

Mr.  Justice  WalkePw  delivered  the  opinion  of  the  Court: 


4:00  Law  v.  Woodruff,  Adm'r,  etc.  [Sept.  T., 

Opinion  of  the  Court. 

This  was  an  action  of  assumpsit,  brought  by  Samantha 
Young,  in  the  Whiteside  Circuit  Court,  against  appellant,  for 
the  recovery  of  damages  for  the  breach  of  a  marriage  con- 
tract. The  declaration  averred  the  making  of  the  contract 
and  its  breach,  and  appellant's  marriage  to  another  woman. 
Appellant  filed  a  plea  of  the  general  issue.  A  trial  was  had, 
resulting  in  a  verdict,  in  favor  of  plaintiff,  for  the  sum  of  $500. 
A  motion  for  a  new  trial  was  entered,  which  the  court  over- 
ruled, and  rendered  judgment  on  the  verdict,  from  which 
this  appeal  is  prosecuted  for  the  purpose  of  reversing  the 
judgment,  and  various  errors  are  assigned  on  the  record. 

It  appears,  by  a  stipulation  of  the  parties,  that  appellee  sub- 
sequently intermarried  with  one  Robert  McGee,  and  that  she 
has  since  departed  this  life,  and  William  M.  Woodruff  has  been 
appointed  her  administrator,  and  the  appeal  is  revived  in  his 
name. 

On  the  trial,  a  large  amount  of  evidence  was  introduced, 
and  various  instructions  were  given  for  each  party.  On  a 
careful  examination  of  all  the  evidence  found  in  the  record, 
we  find  that  it  is  by  no  means  conclusive,  or  even  satisfactory, 
as  to  the  right  of  intestate  to  recover. 

It  also  appears  that  the  court   below  gave  this  instruction  : 

"  The  court  instructs  the  jury,  that  if  you  shall  find,  from 
the  evidence,  <a  correspondence  was  entered  into  between  the 
parties,  and  that  the  letters  read  in  evidence,  from  the  defen- 
dant to  the  plaintiff,  purport  to  have  been  in  answer  to  the 
plaintiff's  letters  to  the  defendant,  then  the  jury  are  entitled 
to  put  the  str<  ngest  construction  upon  the  defendant's  letters 
which  they  will  reasonably  bear  against  him,  unless  he  intro- 
duces the  plaintiff's  letters  to  him,  or  showed  that  he  is  unable 
to  do  so,  for  the  law  presumes  that  they  contain  evidence 
against  him,  or  lie  would  not  withhold  them  from  the  jury." 
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This  instruction  fails  to  state  the  law  correctly,  and,  under 
the  unsatisfactory  evidence  in  the  case,  was  calculated  to  mis- 
lead the  jury  to  the  prejudice  of  defendant.  As  a  matter 
of  law,  no  such  inferences  can  be  drawn.  If'  such  were  the 
legal  conclusion,  it  would  place  almost  any  single  man  at  the 
mercy  of  an  artful  and  designing  woman.  She  would  only 
have  to  write  him  letters  in  which  she  recognized  the  existence 
of  a  marriage  contract,  after  having  become  acquainted  with 
him  and  been  in  his  company ;  then  sue  for  a  breach  of  mar- 
riage contract,  and  prove  that  she  had  written  and  sent  him 
letters,  and  thus  obtain  the  benefit  of  presumptions  opposed 
to  the  truth,  and  manufactured  by  the  plaintiff.  This  would 
violate  the  rule  that  parties  can  not  introduce  their  own 
declarations  in  evidence.  Nor  can  they  claim  presumptions 
in  their  favor  because  the  other  party  fails  or  refuses  to  intro- 
duce them  as  evidence.  And  these  letters  are  no  more  than 
the  written  declarations  of  appellee.  Nor  can  the  law  create 
presumptions  against  appellant  because  he  refuses  to  introduce 
them,  or  account  for  failing  to  do  so,  on  the  trial.  Such  facts 
should  be  left  to  the  jury,  as  practical  men,  to  weigh,  consider 
and  determine  what  they  prove,  if  anything. 

It  was  error  in  the  court  below  to  give  this  instruction,  and 
for  that  the  judgment  of  the  court  below  must  be  reversed 
and  the  cause  remanded. 

Judgment  reversed. 


51 — 4:8th  III. 
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Illinois  Central  Railroad  Company 

v. 

Oliver  P.  Cobb  et  al. 

1.  Garnishment — in  what  cases — railroad  company  not  liable  to  judgment  in  pro- 
cess of— property  in  transitu  and  out  of  the  jurisdiction  of  the  court.  A  railroad 
company  can  not  be  held  liable  to  judgment  on  the  process  of  garnishment, 
when,  at  the  time  of  issuing  and  serving  the  writ,  the  property  had  left  the 
county,  and  was  in  transitu  on  its  route,  consigned  to  the  debtor. 

Quaere — Whether  objection  to  such  process  would  exist,  in  case  the  property 
had  not  left  the  county. 

2.  Same — answer  of  garnishee — however  insufficient — unless  excepted  to — will  pre- 
vail. The  answer  of  a  garnishee,  hoAvever  insufficient,  will  prevail,  where  no 
exception,  by  demurrer  or  otherwise,  has  been  taken  thereto. 

3.  Same — until  disproved  or  contradicted — must  be  taken  as  true.  The  answer 
of  a  garnishee,  until  disproved  or  contradicted,  must  be  considered  as  true ;  and 
if  the  facts  stated  therein,  do  not  charge  him,  and  such  answer  is  uncontra- 
dicted, he  should  be  discharged. 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
Erastus  S.  Williams,  Judge,  presiding. 

This  was  a  suit  in  attachment,  commenced  in  the  court 
below,  against  the  appellees,  Oliver  P.  Cobb,  James  W. 
Christy  and  John  Cobb,  by  Harry  B.  Bates  and  others,  with  a 
summons  against  the  appellant,  as  garnishee.  A  trial  was  had 
before  the  court,  at  the  March  term,  1868,  and  judgment  ren- 
dered against  appellant  for  $1,504.93.  A  motion  for  a  new 
trial  was  made  and  overruled,  and  the  case  is  now  brought  to 
this  court  by  appeal.  The  further  facts  in  the  case  are  stated 
in  the  opinion. 

Mr.  John  N".  Jewett,  for  the  appellants. 

Messrs.  Goudt  &  Chandler,  for  the  appellees. 
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Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

The  question  presented  by  this  record  is  one  of  the  first 
impression  in  this  court,  and  of  general  interest. 

The  question  is,  can  a  railway  company  be  held  liable  to 
judgment  on  the  process  of  garnishment,  merely  on  the 
ground  that  it  may  have  had  property  in  transitu  on  its  route, 
consigned  to  one  who  may  be  a  debtor  at  the  time  of  issuing 
and  serving  the  writ  ?  ~No  case  has  been  cited  by  appellees 
in  which  such  a  proceeding  has  been  sustained,  and  in  the 
absence  of  precedent  we  should  be  strongly  inclined  to  hold 
that  companies  were  not  so  liable ;  certainly  not,  out  of  the 
county  where  the  property  delivered  to  them  for  transporta- 
tion is  situate.  Any  other  rule  would  make  railway  companies 
collecting  agents  of  creditors,  and  that,  too,  at  the  risk  of 
these  companies.  They  are  common  carriers  of  all  kinds  of 
manufactured  and  agricultural  products,  having  a  lien  upon 
the  articles  delivered,  for  the  freightage.  They  are  obliged, 
under  ordinary  circumstances,  to  carry  all  that  shall  be 
delivered  to  them,  and  they  discharge  their  duty  by  carrying 
and  delivering  according  to  the  contract.  It  is  not  their  busi- 
ness, nor  is  it  their  interest,  to  know  to  whom  the  various 
articles  belong,  nor  should  it  be  required  of  them  that  con- 
flicting claims  to  the  property  entrusted  tv  them,  should  be 
adjusted  through  controversies,  the  burden,  annoyance  and 
expense  of  which  they  must  bear.  When  the  goods  are  in 
the  depot  of  a  railway  company,  in  the  county  in  which  the 
attachment  proceedings  are  instituted,  there  could,  perhaps, 
be  no  objection  to  such  process,  but  on  this  point  we  express 
no  definite  opinion.  When  the  property  has  left  the  county 
and  is  in  transit  to  a  distant  point,  though  on  the  same  line  of 
railway,  it  would  be  unreasonable  to  subject  the  company  to 
the  costs,  vexation  and  trouble  of  such  a  process,  merely 
because  it  had  received  to  be  carried  that  which  the  law  com- 
pelled them  to  receive  and  carry. 
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But,  leaving  this  question  out  of  view,  there  are  several  rea- 
sons why  this  judgment  should  not  be  sustained,  and  the  first 
is,  the  answer  of  appellants  was  not  overcome  by  any  testi- 
mony. They  stated  that  they  had  not,  at  the  time  of  the 
service  of  the  garnishee  process  upon  them,  or  since,  any 
property  belonging  to  the  defendants  in  the  attachment  suit, 
or  either  of  them,  standing  in  the  name  of  Cobb,  Christy  & 
Co..  or  consigned  to  them,  or  in  the  name  of  the  defendants, 
or  either  of  hhem,  or  in  any  name  designating  them,  or  in 
which  the} ,  or  either  of  them,  were  interested,  excepting  that 
about  the  time  of  the  service  of  the  garnishee  process,  there 
was,  at  Cairo  and  other  points  on  the  line  of  their  road  beyond 
the  limits  of  Cook  county,  a  lot  of  damaged  corn  standing  m 
their  cars,  consigned  to  the  defendants  in  the  attachment  suit, 
by  various  persons,  but  which  they  refused  to  receive,  and 
which  was  sold  as  perishable  property,  for  payment  of  freight 
and  charges,  and  for  which  the  proceeds  were  insufficient. 

Appellees  took  no  exception  to  the  answer,  by  demurrer  or 
otherwise,  and  however  "  insufficient"  it  may  be,  it  must  pre- 
vail. If  it  be  "  concise,"  it  was  open  to  exception  on  that 
ground.  If,  on  the  data  furnished  by  the  company,  an  account 
could  not  be  stated  between  them  and  the  defendants  in  the 
judgment,  it  is  too  late  now  to  urge  that  objection,  as  the 
answer  was  traversed,  and  a  trial  had  upon  the  facts  stated  in 
it.  No  part^of  the  answer,  as  we  understand  the  testimony, 
was  disproved.  No  attempt  was  made  to  contradict  the  facts 
stated  in  it,  and  being  uncontradicted,  the  garnishees  were 
entitled  to  a  discharge. 

But  there  are  other  grounds  upon  which  the  judgment 
should  be  reversed. 

The  attachment  writ  and  proceedings  and  judgment  were 
against  Oliver  P.  Cobb,  James  W.  Christy  and  John  Cobb. 
The  record  shows,  by  the  affidavit  of  Rensselaer  Stone,  one 
of  the  plaintiffs  in  the  attachment,  that  the  defendants,  against 
whom   the   writ   was   prayed,  composed   the  firm   of  Cobb, 
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Christy  &  Co.,  and  their  names  were  Oliver  P.  Cobb,  James 
W.  Christy  and  John  Cobb,  alleging  them  to  be  co-partners. 
The  evidence  is  clear  and  unmistakable  that  appellants  had, 
at  no  time,  any  property  of  that  firm  in  their  possession,  as 
common  carriers  or  otherwise.  The  grain  in  their  cars,  at 
El  Paso  and  other  points  on  their  road,  was  not  the  grain  of 
the  defendants,  but  of  Cobb,  Blaisdell  &  Co.,  for  account  of 
O.  P.  Cobb,  Christy  &  Co.  The  firm  of  Cobb,  Blaisdell  & 
Co.,  it  is  proved,  was  composed  of  O.  P.  Cobb,  E.  S.  Blaisdell 
and  A.  A.  Anick,  whilst  that  of  Cobb,  Christy  &  Co.  was 
composed  of  O.  P.  Cobb,  J.  W.  Christy  and  O.  P.  Cobb  & 
Co.,  which  latter  firm  was  composed  of  O.  P.  Cobb,  Thomas 
Ealbre,  L.  M.  Fouke  and  Peter  W.  Williams.  Thus  it  is 
seen,  that  no  property  in  which  John  Cobb  could  have  any 
interest,  was  ever  in  the  possession  of  the  garnishee.  The 
proceedings  being  against  a  company  of  which  John  Cobb 
was  alleged  to  be  a  co-partner,  and  the  proof,  on  the  traverse 
of  the  answer  of  the  garnishee,  showing  that  no  property  in 
which  John  Cobb  was  interested,  was  ever  in  the  possession 
of  the  garnishee,  a  discharge  should  have  followed,  as  a  matter 
of  course.  This  judgment,  therefore,  could  not  be  pleaded  in 
bar  of  an  action  brought  by  the  parties  composing  the  firm  of 
Cobb,  Christy  &  Co.  against  the  railroad  company. 

An  inspection  of  the  record  shows  that  the  only  admission 
made  by  the  appellants,  in  which  the  defendants  in  the 
attachment  have  any  concern  or  interest,  is,  that  they  had 
some  damaged  corn  in  their  possession  which  was  sold  for 
freight  and  charges,  which  the  proceeds  did  not  pay  in  full. 
No  witness  has  disproved  this. 

But  there  is  another  reason  why  this  judgment  should  be 
reversed,  and  it  is  this  :  the  corn  in  question  was  not  proved 
to  have  been  the  property  of  Cobb,  Christy  &  Co.  It  was 
bought  by  one  Fallis,  and  to  become  the  property  of  that  firm, 
to  whom  it  was  consigned,  when  it  should  pass  government 
inspection,  they  being   contractors  with  the  government  for 
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large  supplies  of  forage.  Two  members  of  the  firm  testify 
the  corn  in  question  was  not  their  property,  and  was  to  be 
received  -by  them  only  after  inspection.  Follis,  it  is  true, 
gives  a  somewhat  different  coloring  to  the  transaction,  but  as 
stated  by  their  witnesses,  and  as  is  reasonable  in  itself,  they 
were  not  the  owners  of  the  corn,  nor  could  they  be  made  liable 
for  its  payment  until  received  by  the  government,  after  inspec- 
tion. The  weight  of  the  evidence,  having  regard  to  the  nature 
of  the  transaction,  seems  to  preponderate  in  favor  of  the  fact, 
that  the  corn  was  not  the  property  of  Cobb,  Christy  <k  Co. ; 
certainly  not  the  property  of  the  firm  against  whom  the 
attachment  proceedings  were  instituted. 

For  the  reasons  given,  the  judgment  of  the  circuit  court  is 
reversed  and  the  cause  remanded. 

Judgment  reversed. 


Chester  P.  Trask 

v. 

Hiram  Baxter  et  ux. 

1.  Dower — widow  may  retain  possession  of  homestead  until  dower  be  assigned. 
Where,  in  an  action  of  ejectment,  the  plaintiff  claimed  as  the  heir  of  a  deceased 
person  who  died  seized  of  the  land  in  fee,  and  the  proof  showed  that  the  defen- 
dant was  not  in  the  occupancy  of  the  premises  at  the  time  of  the  commencement 
of  the  suit,  and  had  only  cultivated  the  land  since  then,  by  permission  of  the 
widow,  who  had  been  in  the  sole  occupancy  thereof  since  the  decease  of  her  hus- 
band, and  that  her  dower  had  never  been  assigned :  Held,  that  a  recovery  could 
not  be  had. 

2.  Same.  Under  our  statute,  the  widow,  in  all  cases,  can  retain  the  posses- 
sion of  the  dwelling  house  in  which  her  husband  most  usually  dwelt  next  before 
his  death,  together  with  the  outhouses  and  plantation  thereto  belonging,  free 
from  molestation  and  rent,  until  her  dower  be  assigned. 
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Appeal  from  the  Court  of  Common  Pleas  of  the  City  of 
Aurora ;  the  Hon.  Richard  G.  Montony,  Judge,  presiding. 

This  was  an  action  of  ejectment,  commenced  by  Hiram 
Baxter  and  Sally  Baxter,  his  wife,  appellees,  against  Chester 
P.  Trask,  appellant,  to  recover  possession  of  an  undivided  one- 
seventh  of  certain  premises  described  in  the  declaration.  The 
plaintiffs  claimed  the  fee  in  the  land  to  be  in  Sally  Baxter,  as 
heir  of  one  Charles  Sheldon,  deceased,  who  died  seized  of 
the  land  in  fee.  The  cause  was  tried  before  the  court  and  a 
jury,  and  a  verdict  found  for  the  plaintiffs,  upon  which  judg- 
ment was  rendered,  to  reverse  which  the  record  is  brought  to 
this  court  by  appeal. 

Mr.  C.  J.  Metzner,  for  the  appellant. 

Mr.  B.  F.  Parks,  for  the  appellees. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

.  The  27th  section  of  our  chapter  of  dower,  provides  that  the 
widow  may,  in  all  cases,  retain  the  full  possession  of  the  dwell- 
ing house  in  which  her  husband  most  usually  dwelt  next  before 
his  death,  together  with  the  outhouses  and  plantation  thereto 
belono-ino;,  free  from  molestation  and  rent,  until  her  dower  be 
assigned.  In  this  case,  the  plaintiff  claimed  as  heir  of  Charles 
Sheldon,  deceased,  and  his  homestead  and  the  land  thereto 
belonging  at  the  time  of  his  death,  were  the  premises  in  con  - 
troversy.  The  proof  shows  that  his  widow  has  occupied  them 
since  his  death,  and  that  the  defendant  was  not  occupying  or 
cultivating  the  land  at  all  at  the  commencement  of  the  suit, 
and  has  cultivated  it  since,  only  by  permission  of  the  widow, 
and  that  her  dower  has  never  been  assigned. 

Under  this  state  of  facts  there  was  no  ground  for  recovery 
in  ejectment,  and  so  far  as  the  instructions  ignored  this  right 
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of  the  widow,  they  were  erroneous.     The  case  of  Hoots  v. 
Graham,  23  111.  83,  has  no  application  to  a  case  like  this. 

Judgment  reversed. 


Moses  Robison 

v. 
JOSEPHUS    HlBBS. 

Set  off — unliquidated  damages.  Where  it  appears  that  plaintiff's  hogs  had 
entered  defendant's  field,  and  destroyed  his  corn,  and  plaintiff  promised  to  pay 
for  the  corn  :  Held,  That  the  damage  sustained  by  the  trespass  was  not  thereby 
liquidated  ;  and  that  unliquidated  damages,  growing  out  of  covenant,  contract 
or  tort,  cannot  be  set  off  in  a  suit  disconnected  with  such  claim,  under  the 
statute.  The  cases  of  Haviks  v.  Sands,  3  Gilm.  227,  and  Sargeant  y.  Kellogg,  5 
Gilin.  273,  referred  to  and  approved. 

"Writ  of  Error  to  the  Circuit  Court  of  Warren  county ; 
the  Hon.  Arthur  A.  Smith,  Judge,  presiding. 

The  opinion  states  the  case. 

Mr.  John  Porter,  for  the  appellant. 

Messrs.  Stewart  &  Phelps,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  a  suit  brought  by  appellant,  before  a  justice  of  the 
peace  of  Warren  county,  against  appellee,  to  recover  a  small 
balance  of  an  account.  A  trial  was  had,  resulting  in  a  judg- 
ment in  favor  of.  appellee.  The  case  was  thereupon  removed 
by  appeal  to  the  circuit  court,  and  upon  a  trial  in  that  court, 
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the  jury  returned  a  verdict  in  favor  of  appellee  for  forty  dol- 
lars. A  motion  for  a  new  trial  was  entered,  which  the  court 
overruled,  and  rendered  judgment  on  the  verdict,  and  appel- 
lant brings  the  record  to  this  court,  and  asks  a  reversal. 

The  record  presents  the  question,  whether  the  court  below 
erred  in  permitting  appellee  to  prove  his  account  for  damage 
done  by-  the  trespass  of  appellant's  hogs  in  his  corn.  It 
appears  that  appellant's  hogs  got  into  the  field  of  appellee 
and  destroyed  some  corn,  which  was  proved  and  allowed 
against  appellant's  objection.  We  are  aware  of  no  law  which 
authorizes  the  unliquidated  damages  growing  out  of  a  tort 
to  be  set  off  in  an  action  ex  contractu.  It  is,  however, 
insisted  by  appellee  that  the  evidence  in  this  case  shows 
that  the  damages  were  liquidated.  Bouvier,  in  his  Law  Dic- 
tionary, defines  liquidated  to  mean  "that  which  is  made 
certain  and  manifest ;  as  liquidated  damages,  ascertained 
damages  ;  liquidated  debt,  or  ascertained  debt  as  to  amount." 
He  further  illustrates  the  meaning  of  the  word  when  he  says : 
"  For,  although  it  may  appear  that  something  is  due,  if  it 
does  not  also  appear  how  much  is  due,  the  debt  is  not  liquida- 
ted. An  unliquidated  claim  is  one  which  one  of  the  parties 
to  the  contract  cannot  alone  render  certain." 

In  this  case  there  is  no  pretense  that  the  quantity  of  corn, 

or  its  value  per  bushel,  or  in  the  gross,  was  fixed  or  agreed 

upon  by  the   parties.     It  only  appears    that  the  corn   was 

destroyed,  and  appellant  promised  to  pay  for  it ;  but  nothing 

was  said  as  to  the  amount  of  grain  or  its  value.     There  can, 

therefore,  be  no  pretense  that  the  amount  of  the  damages  was 

ascertained,  or  that  facts  there   agreed   to,  from   which  the 

amount  could  be    ascertained  by  calculation,   and  hence  the 

damages  were  not  liquidated,  and    were,  therefore,   not  the 

subject  matter  of  set-off  in  this  action  ;  nor  did  they  grow  out 

of  the  contract  upon  which  suit  was  brought,  the  only  case  in 

which  unliquidated  damages  may  be  set  off;  and  in  the  case 

of  Hawks  v.  Sands,  3  Gilm.  227,  it  is  held  that  unliquidated 
52— 48th  III. 
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damages  arising  out  of  covenants,  contracts  or  torts  discon- 
nected with  plaintiff's  claim,  cannot  be  set  off  under  the  statute, 
and  the  same  rule  is  announced  in  the  case  of  Sargeant  v. 
Kellogg,  5  Gilm.  273. 

We  tnow  of  no  case  in  which  damages,  growing  out  of  a 
trespass  or  tort,  may  be  set  off,  although  it  might  be,  if  the 
parties  were  to  agree  upon  the  amount,  and  the  tort  feasor 
were  to  agree  to  pay  the  sum  to  the  injured  party.  The  court 
below,  therefore,  erred  in  permitting  appellee  to  prove  these 
damages  in  the  case,  and  should  have  set  the  verdict  aside  and 
granted  a  new  trial.  The  judgment  of  the  court  below  must 
be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Elihu  C.  Conant  et  al. 

v. 

Albert  Griffin,  Adm'r,  etc,  of  William  Barber,  dec'd. 

1.  Damages — death  resulting  from  negligence.  Under  the  act  of  1853,  giving 
a  remedy,  when  the  death  of  a  person  is  caused  by  the  wrongful  act,  default,  or 
neglect  of  another,  the  damages  can  only  be  for  the  pecuniary  loss,  not  for  the 
bereavement. 

2.  Former  decisions.  This  doctrine  is  fully  announced  in  the  cases  of  the 
City  of  Cliicago  v.  Major,  18  111.  349  ;  Rock  Island  Railroad  Co.  v.  Morris,  26 
ib.  400,  and  the  Chicago  &  Alton  Railroad  Co.  v.  Shannon,  43  ib.  338. 

3.  Damages — in  estimating  measure  of— for  pecuniary  loss — wealth  of  defendant 
immaterial.  In  such  cases  the  wealth  of  a  defendant  can  not  be  taken  into  con- 
sideration in  arriving  at  the  measure  of  compensation  for  the  pecuniary  loss 
suffered.     The  amount  of  the  loss  must  be  settled  by  proof. 

4.  Same — verdict  must  not  exceed  the  loss  proved.  The  action,  being  a  creature 
of  the  statute,  must  be  governed  by  its  provisions,  and  they  provide  only  for 
compensatory  damages,  or  approximate  thereto,  not  for  vindictive  or  exemplary 
damages.     The  verdict  can  not  exceed  the  amount  of  the  loss  proved. 
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5.  Negligence — in  actions  for — under  the  statute  of  1853 — what  facts  must  be 
averred  and  proved.  In  actions  under  the  statute,  "  for  causing  death  by  wrong- 
ful act,  neglect,  or  default,"  two  material  facts  must  be  averred  and  proved, 
namely,  the  death,  and  the  other  fact,  of  there  being  a  widow,  or  next  of  kin, 
surviving,  the  averment  and  proof  of  the  death  alone,  being  ho  ground  of  action. 

6.  Pleading  at  law — of  the  plea  of  not  guilty  in  actions  for  negligence  under 
the  statute  of  185'3 — what  facts  are  put  in  issue.  In  actions  under  this  statute, 
the  pleaof-not  guilty,  puts  in  issue  the  fact  of  there  being  a  widow  or  next  of 
kin,  surviving,  as  well  as  the  commission  of  the  act  complained  of. 

7.  Negligence — of  proof  of  required  by  plaintiff.  And  in  such  case  the 
plaintiff  is  required  to  prove  the  existence  of  a  widow  or  next  of  kin,  otherwise 
the  action  fails. 

8.  Marriage — proof  of — how  may  be  rebutted.  Ordinarily,  the  evidence  of 
marriage  may  be  rebutted  by  proof  that  any  circumstances  rendered  indispensa- 
bly necessary,  by  law,  to  a  valid  marriage,  were  wanting. 

9.  Negligence — proof  of  the  fact  of  there  being  a  widow,  or  next  of  kin,  sur~ 
viving — indispensably  necessary — requirements  of  the  statute — names  of  such  persons 
need  not  be  averred  in  the  pleadings — what  sufficient.  In  an  action  under  this 
statute,  where  the  declaration  averred  that  one  Ann  Barber  was  the  widow,  and 
Frank  Barber  the  son  of  the  deceased,  and  proof  was  offered  by  the  defendant  to 
show  that  Ann  was  not  the  wife,  nor  Frank  the  son  of  deceased,  but  that  another 
woman,  who  was  then  offered  as  a  witness,  was  the  wife  of  deceased  at  the  time 
of  the  commencement  of  the  suit,  which  evidence  the  court  refused  to  admit: 
Held,  that  it  was  unnecessary  to  aver  the  names  of  the  persons,  widow  or  next 
of  kin,  the  requirement  of  the  statute  being  met  by  the  allegation  that  such  per- 
sons survived,  regardless  of  what  were  their  names.  Who  was  the  true  widow, 
or  next  of  kin,  was  a  question  wholly  immaterial ;  and  that  such  proof  offered 
by  the  defendant  tended  to  prove  plaintiff's  case,  by  showing  that  deceased  did 
leave  a  widow  ;  and  being  offered  to  attack  the  validity  of  the  marriage,  it  was 
inadmissible  for  such  purpose. 

10.  Same — the  question — who  is  the  widow,  or  next  of  kin — to  be  determined  by 
the  probate  court.  The  question  as  to  who  is  the  widow,  or  next  of  kin,  only 
becomes  important  when  the  administrator  is  called  upon  to  make  distribution 
of  the  money  received  from  the  judgment,  if  one  is  recovered,  and  is  to  be 
determined  in  the  probate  court. 

11.  Same — concerning  the  proof  of  marriage.  And  in  such  case  it  was  sufficient 
for  the  plaintiff  to  prove  the  relation  of  husband  and  wife  by  reputation,  which 
the  defendant  was  at  liberty  to  rebut. 

Appeal  from  the  Circuit  Court  of  Lee  county;  the  Hon. 
"W.  W.  Heaton,  Judge,  presiding. 
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The  facts  in  tins  case  are  fully  stated  in  the  opinion. 
Messrs.  Edsall  &  Crabtree,  for  the  appellants. 
Messrs.  Barge  &  Heaton,  for  the  appellee. 
Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  trespass,  in  the  Lee  Circuit  Court, 
brought  by  Albert  Griffin,  administrator  on  the  estate  of 
William  Barber,  deceased,  against  Elihu  C.  Conant  and 
William  A.  Conant,  for  an  assault  upon  deceased  with  a  pisto*l, 
resulting  in  his  death.  The  action  was  brought  under  the  act 
of  1S53,  on  the  allegation  that  deceased  left  a  widow  and 
infant  son,  his  next  of  kin,  to  whom  the  damages,  if  any  were 
recovered,  could  be  distributed. 

The  plea  was  the  general  issue,  with  a  notice  of  justifica- 
tion. 

A  jury  found  for  the  plaintiff,  and  assessed  the  damages  at 
five  thousand  dollars.  A  motion  for  a  new  trial  was  over- 
ruled, and  a  judgment  rendered  on  the  verdict. 

To  reverse  this  judgment,  the  defendants  have  appealed  to 
this  court. 

Several  points  are  made  by  the  appellants  as  grounds  of 
reversal,  the  first  of  which  is,  that  the  court  received  evidence 
to  show  the  wealth  of  the  defendants,  on  the  claim  of  the 
plaintiff  and  by  concession  of  the  court,  that  he  had  a  right  to 
recover  punitive  or  exemplary  damages.  On  this  question, 
this  court  is  fully  committed  by  the  decision  in  the  cases  of 
The  City  of  Chicago  v.  Major,  18  111.  349,  and  Rock  Island 
Railroad  Co.  v.  Morris,  26  ib.  400,  and  Chicago  <&  Alton 
Railroad  Co.  v.  Shannon,  43  ib.  ,338. 

In  the  first  named  case,  the  object  and  purposes  of  this 
statute  were  fully  considered,  and  it  was  there  held  that  the 
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damages  to  be  recovered,  in  an  action  under  it,  could  only  be 
for  the  pecuniary  loss,  not  for  the  bereavement. 

In  the  next  case  it  was  said,  the  statute  makes  the  pecuniary 
loss  of  the  widow  and  next  of  kin  the  sole  measure  of  damages. 
The  satisfaction  of  that  loss,  is,  therefore,  the  sole  purpose  for 
which  an  action  can  be  instituted,  there  being  nothing  to 
be  allowed  for  the  bereavement,  nothing  for  solatium  /  the 
damages  must  be  limited  to  an  indemnity  for  the  pecuniary 
loss. 

In  the  last  case,  it  was  said,  such  next  of  kin  as  have  suf- 
fered pecuniary  injury  from  death,  may  recover  pecuniary 
compensation  under  the  statute,  which  requires  the  jury  to 
give  such  damages  as  they  may  deem  a  fair  and  just  com- 
pensation. 

It  is  apparent,  from  these  rulings,  that  the  condition  of  tb 
defendants,  as  to  wealth,  could  not  be  taken  into  consideratior 
by  the  jury  in  arriving  at  the  measure  of  compensation  for 
the  pecuniary  loss,  for,  was  their  wealth  small  or  great,  it  did 
not,  in  any  manner,  increase  or  diminish  the,  pecuniary  loss 
sustained  by  the  parties  complaining.  This  action  is  the  crea- 
ture of  the  statute,  and  must  be  governed  entirely  by  its 
provisions,  and  as  they  only  provide  for  compensation  for  the 
pecuniary  loss,  the  evidence  should  be  confined  exclusively  to 
that.  The  damages  should  be  compensatory,  or  approximate 
thereto,  but  not  vindictive  or  exemplary. 

The  court  erred  in  admitting  this  testimony,  and  in  this 
connection  it  erred  in  giving  the  first  instruction  to  the  jury. 
By  it  the  jury  were  informed,  in  substance,  if  the  widow  and 
child  had  sustained  any  pecuniary  loss  by  the  death,  then  they 
might  assess  the  damages  to  five  thousand  dollars,  the  amount 
claimed  in  the  declaration.  The  amount  of  pecuniary  loss 
must  be  ascertained  by  proof,  as  in  Shannon's  case,  and  the 
verdict  must  not  exceed  the  loss  proved.  By  the  instruction, 
the  jury   were   told,  if  there  was   any   pecuniary   loss,  they 
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might  assess  the  damages  to  the  amount  claimed  in  the  declara- 
tion. 

Another  point  made  by  appellants  is,  that  the  court  erred 
in  excluding  evidence  to  show  that  Ann  Barber  was  not  the 
widow,  and  that  Frank  Barber  was  not  the  legitimate  son  and 
heir  of  the  deceased. 

In  Morris'  case,  mtpra,  the  declaration  was  held  bad,  because 
of  the  want  of  an  averment  that  the  person  killed  left  a  widow 
or  next  of  kin,  who  could,  in  a  pecuniary  view,  be  losers.  It 
follows,  there  are  two  material  facts  to  be  averred  and  proved, 
in  actions  under  this  statute,  namely,  the  death,  and  a  widow 
or  next  of  kin  surviving,  the  averment  and  proof  of  the  first 
only  being  no  ground  of  action.  The  gravamen  consists  in 
the  other  fact  of  there  being  a  widow  or  next  of  kin. 

Was  this  fact  put  in  issue  by  the  plea  of  not  guilty  ?  Usu- 
ally, that  plea,  in  an  action  of  trespass  to  the  person,  amounts 
to  a  denial  of  the  trespass  alleged,  and  no  more.  Stephen  on 
PL  158.  This  means  where  the  injury  complained  of  is  to 
the  absolute  right  of  the  person  complaining,  but  in  injuries 
to  the  relative  rights,  as  this  case  is,  it  put  in  issue  the  exist- 
ence of  the  right,  as  well  as  the  commission  of  the  act  of 
which  complaint  is  made.     1  Ch.  PI.  472. 

The  plaintiff,  then,  was  required  to  prove  the  existence  of  a 
widow  or  next  of  kin,  otherwise  the  action  would  fail.  The 
defendants,  of,  course,  were  at  liberty  to  disprove  it  by  suffi- 
cient evidence.  Ordinarily,  the  evidence  of  marriage  may  be 
rebutted  by  proof  that  any  circumstances  rendered  indispen- 
sably necessar}^,  by  law,  to  a  valid  marriage,  were  wanting. 
Thus  it  may  be  shown  that  either  of  the  parties  had  a  husband 
or  wife  living  at  the  time  of  the  marriage  in  question.  2 
Greenl.  Ev.  sec.  464. 

But  the  validity  of  this  alleged  relation  was  not  the  question 
before  the  court.  The  question  was,  did  the  deceased  leave  a 
widow  or  next  of  kin,  who  had,  by  the  death,  suffered  a  pecu- 
niary loss.     "Who  they  were  was  wholly  immaterial,  whether 
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the  persons  named  in  the  declaration,  or  other  persons  with 
different  names.  Proving  the  fact  such  persons  survived, 
brought  the  case  within  the  statute,  without  regard  to  their 
names.  The  defendants  offered  to  prove  that  Ann  Barber 
never  was  the  wife  of  the  deceased,  and  that  Frank  was  not 
the  legitimate  son,  and  this  by  showing  that  the  deceased  was 
married  to  another  woman,  who  was  living  at  the  time  of  the 
commencement  of  the  suit,  and  was  then  offered  as  a  witness. 
The  court  refused  to  admit  this  testimony. 

The  averment  that  Ann  Barber  was  the  widow  and  Frank 
was  the  son,  was  wholly  unnecessary,  the  requirement  of  the 
statute  being  met  by  the  allegation  the  deceased  left  a  widow 
and  next  of  kin.  This  was  the  gist  of  the  action.  The  proof 
offered  by  the  defendants  went  to  make  out  the  plaintiff's 
case,  as  it  showed  the  deceased  did  leave  a  widow.  Whether 
she  or  Ann  Barber  was  the  true  widow  was  wholly  immaterial. 
That  fact  would  become  important  when  the  administrator  is 
called  upon  to  make  distribution.  If  the  person  offered  as  a 
witness  to  prove  she  was  the  widow,  shall  claim,  the  proceeds 
of  this  recovery  in  the  hands  of  the  administrator,  on  the 
ground  she  was  the  lawful  wife  of  the  deceased  and  his  sur- 
viving widow,  the  whole  question  of  the  validity  of  the 
marriage  will  have  to  be  passed  upon  by  the  probate  court. 
For  the  purposes  of  this  action,  it  was  only  necessary  the  fact 
should  be  alleged  and  proved  there  was  a  widow,  or  next  of 
kin,  and  it  matters  not  which  side  produces  the  evidence. 
The  leading  and  indispensable  fact  is,  did  the  person  killed 
leave  a  widow? — who  it  was,  was  immaterial. 

It  was  sufficient  for  the  plaintiff,  under  the  issue,  to  prove 
the  relation  of  husband  and  wife  by  reputation.  We  remem- 
ber of  but  two  cases  in  which  an  actual  marriage,  or  a  marriage 
in  fact,  must  be  proved ;  the  one  is,  in  a  criminal  prosecution 
for  bigamy,  and  the  other,  an  action  for  criminal  conversation. 
The  defendants,  of  course,  were  at  liberty  to  rebut  the  pre- 
sumption arising  from  cohabitation  by  proof,  and  if  evidence 
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is  offered  to  rebut  it,  the  court  would  err  in  rejecting  it.  But 
that  was  not  the  object  of  the  evidence  offered,  but  by  it, 
the  validity  of  the  alleged  marriage  was  attacked. 

We  perceive  no  other  point  made  on  the  record  requiring 
discussion. 

For  the  reasons  given,  the  judgment  is  reversed  and   the 
cause  remanded.  ■ 

Judgment  reversed. 


The  City  of  Chicago 
v. 
The  People  of  the  State  of  Illinois  ex  rel. 
David  L.  DeGolyer  et  al. 

1.  Corporations — of  corporate  liabilities.  Where  a  corporation  made  a  con- 
tract with  a  party  to  perform  certain  work  upon  its  streets,  wherein  it  was 
expressly  stipulated  on  the  part  of  the  contractor,  that  he  would  look  for  payment 
only  from  the  proceeds  of  a  certain  special  assessment  already  levied,  and  from 
the  proceeds  of  any  special  assessments  which  might  thereafter  be  levied,  he 
agreeing  to  make  no  claim  against  the  corporation,  except  from  the  collection  of 
such  assessments :  Held,  in  a  proceeding  for  a  mandamus  against  the  corporation 
to  compel  payment;  that  such  contractor  must  abide  by  his  agreement  to  look  for 
payment  only  to  the  proceeds  of  special  assessments  made  or  to  be  made — it 
appearing  that  the  corporation  was,  in  good  faith,  and  with  reasonable  diligence, 
proceeding  to  make  collections  by  means  of  such  assessments. 

2.  Former  decision.  The  case  of  Maker  v.  The  City  of  Chicago,  88  111.  266,  cited 
and  explained. 

Appeal  from  the  Superior  Court  of  Chicago. 
The  opinion  fully  states  the  case. 
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Mr.  S.  A.  Irvin,  for  the  appellant. 

Messrs.  Wilson  &  Martin,  for  the  appellees. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

This  was  an  application  for  a  mandamus  against  the  City  of 
Chicago,  to  compel  payment  for  work  done  upon  certain 
streets.  It  is  admitted  that  the  money  claimed  is  due,  and 
the  parties  entered  into  a  stipulation  before-the  hearing,  waiv- 
ing all  objections  to  the  form  of  proceeding,  and  agreeing  that 
a  peremptory  writ  of  mandamus  should  be  issued,  if  the  city 
could  be  held  liable  in  any  form  of  action,  whether  ex  contractu 
or  ex  delicto.  The  court  below  gave  judgment  against  the 
city. 

It  was  one  of  the  stipulations  in  the  contract  upon  which 
this  suit  is  brought,  that  the  contractor  should  be  paid  from  the 
proceeds  of  a  special  assessment  already  levied  when  the  con- 
tract was  made,  and  from  the  proceeds  of  any  special 
assessments  which  might  thereafter  be  made ;  and  the  con- 
tractor expressly  agreed  to  make  no  claim  against  the  city 
except  from  the  collection  of  said  assessments. 

The  contract  was  made  October  12th,  1866.  The  warrant 
for  the  collection  of  the  assessment  had  been  issued  Octo- 
ber 4,  1866,  and  at  the  February  term,  1867,  of  the  superior 
court,  application  was  made  for  judgment  against  the  delin- 
quent property. 

As  to  $1,041.61  of  the  assessment  on  the  Washington  street 
property,  the  city  failed  to  obtain  judgment,  and  a  judgment 
which  it  did  obtain  for  $667.08,  was  afterwards  reversed  in  this 
court.  A  part  of  the  property  assessed,  both  on  Washington 
and  Griswold  streets,  belonged  to  the  city. 

The  assessments  having  been  made  and  confirmed  in  Sep- 
tember, 1866,  the  city  could,  under  its  charter,  make  no 
appropriation  for  its  property  assessed,  until  the  first  three 
53— 48th  III. 
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months  of  the  fiscal  year,  commencing  April,  186T.  It  did 
then  make  an  appropriation  and  levied  a  tax,  and  was  duly 
collecting  the  same,  when  this  proceeding  was  commenced,  in 
December,  1867. 

Besides  these  causes  of  non-payment  by  the  city,  there  was 
a  deficiency  of  about  $2,000  on  the  amount  collected  on  the 
Griswold  street  improvement,  arising,  as  we  understand  the 
record,  from  a  deficiency  in  the  amount  of  the  assessment. 
These  facts  all  appear  from  the  return  to  the  alternative  man- 
davius,  the  case  having  been  heard  upon  a  demurrer  to  said 
return. 

It  further  appears  from  the  return,  that  the  city  was  proceed- 
ing to  make  a  new  assessment  to  meet  the  deficiency  in  the 
Washington  street  assessment,  arising  from  the  failure  to 
obtain  judgment  as  to  a  part  of  the  property,  and  also  to  meet 
the  Griswold  street  deficiency,  and  if  the  assessments  should 
not  be  paid,  it  would  be  ready  to  apply  for  judgment  at  the 
February  term,  1868. 

On  this  state  of  facts,  and  in  view  of  the  express  stipula 
tions  of  the  contract,  we  see  no  ground  for  rendering  judgment 
against  the  city.  The  counsel  for  appellee  quote  the  case  of 
Maker  v.  City  of  Chicago,  38  111.  266,  where  there  was  a  simi- 
lar provision  in  the  contract,  and  we,  nevertheless,  gave 
judgment  against  the  city.  But  that  was  upon  the  ground 
that  a  special  .assessment  could  not  be  levied,  and  we  held  the 
city  could  not  be  permitted  to  procure  work  to  be  done  on  the 
faith  of  a  special  assessment,  and  then  avoid  payment  by  set- 
ting up  that  it  had  no  power  to  levy  it.  If  it  could  not  do 
what  it  had  undertaken  to  do,  it  was  bound  to  compensate  the 
injured  party. 

If  this  were  a  similar  case,  or  if  the  city  were  acting  in  bad 
faith,  such  as  would  be  indicated  by  an  unreasonable  or  unne- 
cessary delay  in  collecting,  by  means  of  a  special  assessment, 
we  should  have  no  hesitation  in  holding  it  liable.  But  we 
discover  in  this  record  no  token  of  bad  faith.     The  greater 
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part  of  the  assessments  on  both  streets  has  been  collected  and 
paid  over. 

That  there  might  be  a  deficiency,  was  contemplated  by  the 
very  terms  of  the  contract,  for  that  provides  for  payment  from 
assessments  made  and  to  be  thereafter  made.  So  far  as  •  the 
property  owned  by  the  city  was  concerned,  it  was  proceeding 
with  all  due  diligence  to  collect  the  means  of  payment,  in  the 
ordinary  mode.  The  only  possible  ground  for  charging  negli- 
gence, is  in  the  fact  that  the  city  failed  in  its  application  for 
judgment  to  the  extent  of  about  $1,700,  with  assessments 
amounting  to  about  $10,000.  Why  the  city  failed  to  get  this 
judgment,  does  not  appear,  but  we  certainly  can  not  assume 
that  it  arose  from  any  want  of  good  faith,  when  we  see  it  at 
once  proceeding  to  make  a  new  assessment,  to  meet  both  this 
deficiency  and  that  on  Griswold  street,  and  that  it  would  be 
ready  to  make  a  new  application  for  judgment  at  the  Febru- 
ary term. 

If  the  failure  to  procure  this  judgment  arose  from  a  defect 
which  the  city  could  not  cure,  or  if  it  was  not,  in  good  faith 
and  with  reasonable  diligence,  proceeding  to  cure  it,  then  the 
principle  laid  down  in  Maker  v.  The  City  of  Chicago,  would 
apply.  But,  as  already  remarked,  the  terms  of  the  contract 
contemplated  that  additional  assessments  might  be  necessary. 
We  see  nothing  in  this  case  to  relieve  the  contractor  from  his 
express  stipulation,  that  he  would  look  for  payment  only  to 
the  proceeds  of  special  assessments  made  or  to  be  made. 

The  judgment  must  be  reversed. 

Judgment  reversed. 
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Clara  S.  Mason 

v. 

The  City  of  Chicago. 

Special  assessment-*- payment — its  cancellation.  Where  it  appeared  that  a  party 
owned  lots  in  the  city  of  Chicago,  and  the  corporate  authorities  levied  an  assess- 
ment to  construct  a  private  drain  from  his  property  to  the  main  sewer,  which  he 
had  been  required  to  construct,  but  had  failed  to  do,  and  after  the  levy  was  made  he 
sold  the  property,  and  his  agent  not  knowing  of  the  sale,  and  supposing  his  principal 
was  still  the  owner,  paid  the  assessment,  took  a  receipt,  and  the  collector  marked 
the  assessment  paid  on  his  books  ;  but  afterwards  the  agent  called  upon  the  collec- 
tor and  claimed  that  the  payment  was  made  in  mistake  ;  the  collector  thereupon 
refunded  the  money,  destroyed  the  receipt,  and  canceled  the  entry  of  payment  on 
his  books  :  Held,  that  this  operated  as  a  payment  and  discharge  of  the  assessment, 
and  the  collector  had  no  power  to  cancel  the  payment  and  revive  the  assessment, 
yet  if  he  received  money  in  payment  of  an  assessment  on  one  tract  of  land, 
and  he,  through  mistake,  entered  it  to  another,  he  might  correct  the  mistake, 
although  he  might  be  liable  for  any  injury  resulting  from  such  a  mistake. 

Appeal  from  the  Superior  Court  of  Chicago;  the  Hon. 
Joseph  E.  Gary,  Chief  Justice,  presiding. 

The  opinion  states  the  case. 

Mr.  Edward  Roby,  for  the  appellant. 

Mr.  S.  A.  Irvin,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  an  application  by  the  city  collector  to  the  Superior 
Court  of  Chicago,  for  an  order  for  the  sale  of  lots  for  the  pay- 
ment of  an  assessment  levied  for  the  construction  of  a  sewer. 
Objections  were  filed,  and  a  trial  had. 

It  appeared  on  the  trial  that  the  improvement  was  ordered 
by  the  city  authorities,  and  the  owners   against  whom   the 
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assessments  have  been  made,  were  required  to  construct  the 
sewer.  Failing  to  do  so,  the  city  proceeded  to  have  the  sewer 
opened,  and  had  the  cost  of  its  construction  assessed  upon  the 
property  holders  who  had  been  required  to  make  the  improve- 
ment. After  the  levy  was  made,  the  persons  who  owned  the 
property  upon  which  the  assessment  involved  in  this  case  was 
levied,  sold  it  to  appellant.  It  also  appears  that  the  former 
owners,  in  the  month  of  December,  1867,  through  Marshall, 
their  agent,  paid  the  assessment,  and  it  was  so  entered  on  the 
collector's  books,  but  in  the  following  January,  Marshall  called 
upon  the  assessor,  and  claimed  that  the  payment  had  been 
made  through  mistake,  when  the  collector  refunded  the  money, 
and  canceled  the  entry  of  the  payment  on  his  books,  and  the 
receipt  he  had  given  was  destroyed,  and  the  assessment  is 
claimed  to  be  delinquent  and  unpaid. 

Where  a  tax  or  assessment  has  once  been  paid,  it  ceases  to 
exist,  or  to  be  a  charge  against  the  owner  or  his  property. 
When  the  person  liable  to  the  burthen  voluntarily  and  inten- 
tionally pays  such  an  assessment,  it  is  fully  discharged,  although 
the  person  may  have  acted  under  a  misapprehension  of  facts. 
Under  such  circumstances,  it  is  not  for  the  collector  to  hear 
the  evidence  and  decide  whether  the  assessment  was  paid 
deliberate!  v  and  with  a  full  knowledge  of  all  the  facts,  or  the 
party  making  the  assessment  may  have  acted  under  some  mis- 
take or  misapprehension. 

In  this  case,  Marshall  paid  the  assessments  on  these  lots, 
deliberately  and  intentionally.  The  acts  of  himself  and  the 
collector  were,  in  every  respect,  as  he  designed  they  should 
be.  The  only  objection  to  the  binding  force  of  the  payment, 
now  urged,  is  that  he  was  not  aware  that  his  principals  had 
sold  the  property,  and  claimed  they  were  not  liable  for  the 
assessment. 

The  law  has  conferred  upon  the  collector  no  power  to  relieve 
parties  from  the  effect  of  their  inattention  or  mistake.  And 
to  vest  him  with  such  authority  would  be  calculated  to  operate 
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with  hardship,  if  not  positive  injustice,  in  many  cases.  A 
person  having  an  interest  in  knowing  that  such  burthens  have 
been  removed  from  the  property,  would  no  doubt  call  upon 
the  collector  to  ascertain  whether  it  was  removed,  and  finding 
it  marked  paid,  would  naturally  give  himself  no  further  con- 
cern in  reference  to  the  matter.  And  if  the  collector  might 
make  such  alterations,  his  property  might  be  liable  to  be  sold 
and  lost,  by  his  thus  being  thrown  off  his  guard  by  such  an 
act  of  the  collector.  In  this  case,  then,  the  assessment  was 
discharged  by  the  payment.  Nor  was  it  restored  by  the  col- 
lector's refunding  the  money,  canceling  the  entry  of  payment 
on  his  books,  and  destroying  the  receipt. 

It  is  no  doubt  true,  that  in  case  of  his  mistake  in  applying 
money  to  land  upon  which  it  was  not  paid,  or  making  an  entry 
by  mistake  of  a  payment,  to  the  wrong  parcel  of  land,  he 
would  have  the  power  to  make  the  correction,  but  even  in  that 
case  he  might  be  liable  to  respond  in  damages  for  any  injury 
he  might  occasion  by  such  a  mistake.  But  in  this  latter  case, 
he  could  make  the  correction  because  the  assessment  was  never 
paid  or  intended  to  be  paid,  while  in  the  other  case  payment 
was  intentionally  made,  and  the  assessment  discharged ;  and 
the  assessor  has  no  power  to  re-assess  a  tax  or  assessment,  and 
to  revive  a  tax  already  paid  would  have  that  effect. 

As  the  decision  of  this  question  determines  the  case,  it  is 
unnecessary  to  discuss  the  other  questions  raised  upon  the 
record  by  appellant. 

The  judgment  of  the  court  below  is  reversed  and  the  cause 
remanded. 

Judgment  reversed. 
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The  City  of  Galena 

v. 

Henry  Corwith. 

1.  Municipal  corporations — of  the  power  to  fund  their  debts  and  issue  t/ie 
necessary  evidences  thereof.  Where  the  power  in  the  charter  of  a  city  to  borrow 
money,  required  the  money  so  borrowed  to  be  expended  and  applied  in  liquidation 
of  its  debts,  and  in  the  permanent  and  useful  improvement  of  the  city,  the  cor- 
poration is  not  thereby  prohibited  from  funding  the  existing  debt,  and  issuing 
the  necessary  evidences  thereof,  in  such  mode  and  form  as  the  parties  may  agree 
upon. 

2.  Same — this  power  exists  independently  of  any  express  authority  in  the  charter. 
And  the  power  to  pay  debts,  or  provide  for  their  payment,  to  fund  them  and  issue 
the  necessary  evidence  thereof,  exists  in  every  corporation,  to  the  same  extent 
as  in  natural  persons,  and  this  without  any  express  authority  in  its  charter. 

3.  Same — have  all  the  jjowers  of  natural  p>ersons  as  regards  their  contracts — 
unless  restricted.  The  doctrine  is  well  settled,  that  corporations  have  all  the 
powers  of  ordinary  persons  as  respects  their  contracts,  except  when  they  are 
expressly,  or  by  necessary  implication,  restricted. 

"Writ  of  Error  to  the  Circuit  Court  of  Jo  Daviess  county ; 
the  Hon.  Benjamin  R.  Sheldon,  Judge,  presiding. 

This  was  an  action  of  debt,  instituted  in  the  court  below,  by 
Henry  Corwith,  the  defendant  in  error,  against  the  City  of 
Galena,  the  plaintiff  in  error,  upon  two  bonds  of  said  city,  for 
the  sum  of  $500.00  each.  The  defendant  pleaded  the  general 
issue,  want  of  consideration,  and  that  the  city  had  no  authority 
to  issue  the  said  bonds.  The  cause  was  tried  before  the  court 
and  a  jury,  and  a  verdict  found  for  the  plaintiff  for  $1,182.50. 
A  motion  for  a  new  trial  was  made,  which  the  court  overruled, 
and  rendered  judgment  on  the  verdict,  to  reverse  which  the 
case  is  brought  to  this  court  by  writ  of  error. 

Mr.  Louis  Shissler,  for  the  plaintiff  in  error. 
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Mr.  D.  W.  Jackson,  for  the  defendant  in  error. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

It  is  insisted  by  the  plaintiff  in  error,  that,  inasmuch  as  the 
charter  of  the  City  of  Galena  granted  the  power  to  borrow, 
upon  the  faith  and  pledge  of  the  city,  so  much  money  as  they 
might  deem  necessary  and  expedient,  not  exceeding  twenty 
thousand  dollars  in  any  one  year,  and  to  issue  bonds,  scrip,  or 
certificates  therefor,  and  that  the  money  so  borrowed  to  be 
expended  and  applied  in  liquidation  of  the  debts  of  the  city, 
and  in  the  permanent  and  useful  improvement  thereof,  that 
thereby  the  city  is  prohibited  from  funding  its  existing  debt, 
and  giving  written  evidence  thereof,  either  by  bonds  bearing 
interest  and  on  long  time,  or  in  any  other  form  the  parties 
might  agree  upon. 

One  single  question  will,  we  think,  settle  the  present  diffi- 
culty. The  power  in  the  charter  to  borrow  this  money, 
permits  it  to  be  expended  in  the  useful  and  permanent  improve- 
ment of  the  city.  Now,  suppose  the  whole  amount  is  borrowed, 
and  all  expended  in  improvements,  has  the  city  no  power  to 
provide  for  its  existing  debt,  which  may  be  twice  twenty  thou- 
sand dollars  ? 

Every  corporation,  or  every  natural  person,  has  the  undenia- 
ble and  inherent  right  to  pay  its  debts,  or  provide  for  their 
payment — to  fund  them,  if  that  be  deemed  the  best  policy, 
and  issue  the  necessary  evidences  thereof.  It  will  not  be 
denied,  municipal  corporations  have  power  to  contract  debts, 
and  without  limit,  unless  restricted  by  their  charters.  Having 
this  power,  it  follows  they  can  provide  for  their  payment,  in 
such  mode  as  they  and  the  holders  of  the  indebtedness  may 
agree  upon. 

We  believe  it  to  be  well  settled  doctrine,  that  corporations 
have  all  the  powers  of  ordinary  persons,  as  respects  their  con- 
tracts,   except  when  they   are   expressly,   or    by    necessary 
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implication,  restricted,  and  that  they  have  all  the  powers 
necessary  to  carry  out  an  expressly  granted  power. 

The  right  bestowed  by  the  charter  to  borrow,  by  no  means 
nullifies  the  power,  vital  to  every  corporation,  to  pay  its  debts 
or  provide  for  their  payment  by  postponing  the  payment  to  a 
future  day,  and  issuing  evidences  thereof.  We  do  not  think 
the  citation  of  any  authority  necessary  to  establish  a  proposi- 
tion so  plain.  A  city  being  in  debt,  which  is  evidenced  by 
scrip  or  by  promissory  notes,  may  surely  change  the  form  of 
the  indebtedness  to  interest  bearing  bonds,  and  this  without 
any  express  authority  in  its  charter.  It  is  an  inherent  power 
and  vital,  without  which  such  organizations  could  not  live. 

These  views  dispose  of  the  instruction  which  was  objected 
to  by  plaintiff  in  error,  and  given  by  the  court  for  defendant 
in  error. 

The  evidence  offered  by  the  plaintiff  in  error  was  properly 
ruled  out,  as  it  had  nothing  whatever  to  do  with  the  merits  of 
the  case.  If  the  scrip  was  lawfully  issued,  which  is  not  denied, 
no  matter  what  their  depreciation  may  have  been,  the  bonds 
given  in  place  of  them  must  be  paid  at  their  face.  The  city 
must  pay,  as  it  is  "  nominated  in  the  bond." 

There  being  no  error  in  the  record,  the  judgment  is  affirmed. 

Judgment  affirmed. 


The  Chicago  &  Northwestern  Railway  Company 

V. 

Allen  N.  Merrill. 


1.  Railroad  corporation — concerning  liability  of — as  carriers  of  goods  marked 
11 0.  0.  D."  —  liability  terminated  by  a  delivery  merely.  Where  a  consignor 
delivered    certain    goods  to    a    railroad    company    for  transportation,  marked 
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as  follows:  "John  L.  Page,  Winnebago,  goods  by  R.  R.,  care  of  American 
Express  Co.,  C.  0.  D.,"  and  which  goods,  thus  marked,  were  shipped  by  the  com- 
pany and  safely  delivered  to  the  consignee:  Held,  that  the  liability  of  the  company 
terminated  with  a  delivery  of  the  goods,  and  that  it  could  not  be  charged  with 
the  collection  of  the  price  of  the  same,  the  proof  showing  that  such  duties  were 
never  undertaken  by  it,  in  any  case  ;  that  no  bill  for  the  price  of  such  goods  was 
ever  delivered  to  the  company  by  the  consignor,  and  that  the  receipt  given  con- 
tained no  language  indicating  any  undertaking  to  make  such  collections. 

2.  Same.  The  words,  "  care  of  the  American  Express  Co.,"  appearing  upon 
the  goods  alone,  and  not  being  mentioned  in  the  receipt  given  by  the  company* 
indicated  merely  that  if  the  consignee  could  not  be  found,  they  might  be  delivered 
into  the  care  of  the  express  company. 

Appeal  from  the  Circuit  Court  of  Kane  county ;  the  Hon. 
Sylvanus  Wilcox,  Judge,  presiding. 

The  opinion  states  the  case. 

Messrs.  Haeeington  &  Baeey,  for  the  appellants. 

Mr.  Chaeles  Wheaton,  for  the  appellee. 

Mr.  Justice  Laweence  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  assumpsit,  brought  against  the  rail- 
way company,  to  recover  for  the  value  of  some  castings  sent 
over  their  road,  from  Geneva  to  Winnebago,  in  this  State. 
The  goods  were  marked  as  follows :  "John  L.  Page, Winnebago ; 
goods  by  P.  P.,  care  of  American  Express  Co.,  C.  O.D.,"and 
were  shipped  by  the  railroad  with  the  directions  thus  marked 
on  them.  They  were  safely  delivered  to  Page,  upon  the  pay- 
ment of  freight.  He  proved  insolvent,  and  Merrill,  the 
consignor,  having  failed  to  recover  the  price  of  his  goods  from 
him,  has  brought  this  suit  against  the  company,  and  recovered 
a  verdict  and  judgment  in  the  circuit  court. 

There  is  no  possible  ground  upon  which  this  judgment  can 
be  sustained  upon  the  record  before  us.     We  held  in  the  case 
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of  The  American  Express  Go.  v.  Zesem,  39  111.  313,  that  in  an 
action  against  an  express  company,  the  plaintiff  might  aver 
in  his  declaration,  and  prove  upon  the  trial,  in  what  sense  the 
characters  C.  O.  D.  were  used  in  the  business  of  express  com- 
panies, and  what  was  the  usage  of  those  companies  in  regard 
to  packages  thus  marked,  and  what  responsibilities  they  assumed 
by  giving  a  receipt  witli  these  characters  written  upon  it. 
But  in  the  case  at  bar,  although  the  goods  were  marked  CO. 
D.,  the  receipt  given  by  the  company  contained  no  such 
characters,  nor  any  language  indicating  an  undertaking  on  the 
part  of  the  company  to  collect  from  the  consignee  the  price 
of  the  goods.  JSTot  only  that,  but  there  is  not  a  scintilla  of 
evidence  in  the  record,  that  this  railway  company  ever  under- 
takes the  duties  of  a  collecting  agent,  or  that  it  recognizes  the 
characters,  C.  O.  D.,  when  inscribed  upon  an  article  of  trans- 
portation, as  imposing  upon  itself  any  additional  duties  or 
obligations. 

And  not  only  was  there  an  entire  absence  of  evidence  show- 
ing such  usage,  but  the  direct  reverse  was  positively  proven. 
Besides  all  this,  it  was  also  shown  that  no  bill  for  the  price  of 
the  goods,  was  delivered  by  the  consignor  to  the  company,  so 
that,  if  it  had  desired  to  collect  their  value  from  the  consignee, 
upon  delivery,  it  had  not  the  means  of  doing  so. 

Tinder  these  circumstances,  we  are  utterly  unable  to  see  upon 
what  ground  the  liability  of  the  railroad  company  can  be 
made  to  rest.  It  simply  undertook,  by  its  receipt,  to  transport 
these  goods  to  Winnebago,  and  there  safely  deliver  them  to 
John  L.  Page,  who  is  named  in  the  receipt  as  consignee. 
This  it  did,  and  there  its  liability  ended.  It  is  true  that  on 
the  box  were  written,  besides  the  name  of  Page,  as  consignee 
— the  words,  "  care  of  American  Express  Co."  But  in  the 
receipt  given  to  the  appellee  by  the  company,  Page  was  named 
as  the  consignee,  and  nothing  is  said  about  the  express  com- 
pany, and  we  understand  these  words  upon  the  box  as  merely 
indicating  that,  if  Page,  the  consignee,  could  not  be  found  to 
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receive  the  goods,  the  appellant  might  deliver  them  into  the 
care  of  the  express  company.  But  Page  did  appear,  and 
claimed  the  goods,  and  the  appellant  delivered  them  to  him 
as  it  was  its  duty  to  do.  And  if  it  could  be  held  that  the 
express  company,  and  not  Page,  should  be  regarded  as  the 
consignee  of  the  goods,  it  appears  that  the  station  agent  of  the 
railway  company  at  Winnebago,  who  received  the  goods,  was 
also  the  agent  of  the  express  company,  so  that,  in  either  event, 
the  appellant  made  a  proper  delivery. 
The  judgment  must  be  reversed. 

Judgment  reversed. 


William  F.  Weld  et  al. 


James  H.  Eees. 


1.  Deei>  op  trust — sale  under — notice.  Where  a  deed  of  trust  declared  that, 
in  case  of  default  in  the  payment  of  the  debt,  the  trustee  might  sell  the  trust 
property  "  after  publishing  a  notice  in  a  newspaper  published  in  the  city  of 
Chicago,  ten  days  before  the  day  of  such  sale,"  and  the  first  insertion  of  a  notice 
was  in  a  daily  paper,  published  twelve  days  before  the  sale,  excluding  the  latter 
day,  in  each  daily  paper  during  the  time,  but  no  papers  were  issued  on  the  inter- 
vening Mondays :  Held,  that  the  requirements  of  the  law  were  observed,  and 
there  was  the  required  notice.  The  case  of  Scammon  v.  City  of  Chicago,  40  111. 
146,  is  unlike  this  case,  and  does  not  control  it. 

2.  Same — sale  by  trustees.  Where  a  deed  of  trust  is  to  two  trustees,  and 
authorizes  either  to  sell  upon  default  in  payment  of  the  debt,  and  both  joined 
in  giving  notice  and  in  executing  a  deed  to  a  purchaser,  although  but  one 
attended  and  conducted  the  sale,  the  power  was  well  executed,  and  there  was 
no  deviation  from  the  terms  of  the  trust  deed. 

3.  Same — prior  mortgage  for  same  debt.  Where  a  party  owed  another  and 
executed  a  mortgage  to  secure  its  payment,  which  was  recorded,  and  the  debtor 
subsequently  executed  a  deed  of  trust  on  the  same  land  to  secure  the  same  debt, 
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which  was  also  recorded,  and  on  a  default  the  trustees  sold  the  premises,  the 
record  of  these  instruments  was  notice  to  the  world  that  they  were  to  secure  the 
same  debt,  and  the  trustees  were  not  required  to  give  notice  that  the  debt  was 
the  same,  and  no  person  could  have  been  misled  by  a  failure  to  give  such  notice. 

4.  Same— -purchase  by  agent  of  the  creditor.  Where  the  agent  of  the  creditor 
bid  off  the  property  in  his  oato  name  at  the  trustees'  sale,  paid  no  part  of  His 
bid,  received  a  deed  and  conveyed  the  premises  to  his  principal :  Held,  that  this 
was  not  irregular,  as  it  would  be  an  idle  ceremony  to  have  paid  his  principal's 
money  to  the  trustees  and  then  for  them  to  have  paid  it  back  to  the  creditor. 
The  law  does  not  require  the  performance  of  useless  acts. 

5.  Same — sale  at  sacrifice.  Where  property  sold  at  a  trustees'  sale  for  two- 
thirds  of  its  value,  and  the  sale  was  unattended  with  fraud,  this  is  not  such  inade- 
quacy of  price  as  amounts  to  a  fraud,  and  requires  the  sale  to  be  set  aside,  and 
the  debtor  to  be  permitted  to  redeem.  The  debtor  agreed  that  it  should  be  sold 
to  the  highest  bidder,  and  being  a  legal  contract,  a  court  of  equity  will  not  make 
a  different  one  for  him.     He  could  have  inserted  other  conditions  in  the  deed. 

6.  Same — under  trust  deed — -judgment  for  balance  of  debt — redemption.  Where 
a  sale  was  had  of  trust  property,  which  satisfied  but  a 'portion  of  the  debt,  and 
the  creditor  subsequently  sued  and  recovored  judgment  and  collected  the  remain- 
der of  his  debt:  Held,  that  the  recovery  of  the  balance,  by  judgment,  did  not 
open  the  sale  and  authorize  the  debtor  to  redeem  the  trust  property.  A 
trustee's  sale  bars  the  debtor's  equity  in  the  trust  property  precisely  as  would  a 
decree  and  sale  by  a  foreclosure.  A  foreclosure  by  the  acts  of  the  parties  held 
to  have  the  same  binding  effect  as  a  foreclosure  under  a  decree. 

7.  Same— fraud — departure  from  authority.  If  such  a  sale  is  fraudulent,  or 
if  the  trustee,  in  conducting  it,  departs  from  his  authority  conferred  by  the 
declaration  of  the  trust,  equity  will  unhesitatingly  afford  the  debtor  relief. 

Writ  of  Error  to  the  Superior   Court   of   Chicago;   the 
Hon.  John  A.  Jameson,  Judge,  presiding. 

The  facts  in  this  case  are  fully  stated  in  the  opinion. 

Mr.  George  Payson  and  Mr.  C.  A.  Gregory,  for  the  plain- 
tiffs in  error. 

Mr.  James  L.  Stark,  for  the  defendant  in  error. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 
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This  was  a  bill  in  chancery,  filed  by  defendants  in  error,  on 
the  1st  day  of  April,  1867,  in  the  Superior  Court  of  Chicago, 
to  redeem  a  lot  in  the  city  of  Chicago,  from  a  mortgage  and 
deed  of  trust.  On  the  1st  day  of  December,  1854,  defendant 
in  error,  being  the  owner  of  the  lot  in  controversy,  executed 
a  mortgage  to  one  Richard  K.  Swift  to  secure  the  payment  of 
five  thousand  dollars,  for  which  he  also  gave  five  bonds  of 
one  thousand  dollars  each,  payable  six  years  after  date,  with 
ten  per  cent,  interest,  payable  semi-annually,  and  for  the  inte- 
rest, coupons  were  attached  to  the  bonds.  The  mortgage 
was  acknowledged  on  the  11th,  and  recorded  on  the  29th  of 
the  same  month. 

On  the  27th  day  of  the  next  March,  defendant  in  error  exe- 
cuted a  trust  deed  for  the  same  lands  to  Grant  Goodrich  and 
George  Scoville,  as  trustees,  to  secure  the  same  debt,  authori- 
zing them  to  sell  the  premises,  in  case  of  default  in  the 
payment  of  principal  or  interest,  at  public  auction,  after  pub- 
lishing a  notice  in  a  newspaper  published  in  the  city  of 
Chicago,  ten  days  before  the  day  of  sale.  On  the  1st 
day  of  January,  1856,  defendant  in  error  executed  a  mort- 
gage on  the  premises,  with  other  real  estate,  to  Frederick 
Bronson,  of  the  city  of  JSTew  York,  to  secure  the  perfor- 
mance of  certain  covenants  previously  entered  into  by 
defendant  in  error. 

Previous  to.  the  13th  day  of  February,  1862,  William  F. 
Weld,  one  of  the  plaintiffs  in  error,  became  the  purchaser 
of  the  bonds,  and  on  that  day  Goodrich,  one  of  the  trustees, 
sold  the  premises  to  one  William  H.  Brooks,  who  was  the 
highest  bidder,  at  $4,000,  and  the  trustees  united  in  exe- 
cuting a  deed  to  Brooks.  It  seems  that  Charles  A.  Gregory 
was  acting  as  attorney  for  Weld,  and  employed  Brooks  to  bid 
in  the  property  at  the  sale.  He  paid  no  consideration,  and  on 
the  1st  day  of  March,  1862,  conveyed  the  same  to  Weld  and 
received  no  consideration  from  him,  having  acted  as  his  agent 
in  the  purchase. 
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The  notice  of  the  sale  was  published  in  the  Chicago  Morn- 
ing Post — the  first  on  the  first  day  of  the  month,  and  the  last 
on  the  day  of  the  sale.  No  paper  being  issued  on  Monday, 
there  were  but  eleven  days  that  it  appeared  in  the  paper,  and 
two  of  them  were  on  the  Sundays  that  intervened.  Weld 
went  into  possession  immediately  after  the  sale.  Subse- 
quently, "Bronson  being  about  to  foreclose  bis  mortgage, 
defendant  in  error  conveyed  this  lot,  and  other  property,  by 
quit-claim  deed,  which  it  embraced,  to  Bronson,  to  avoid 
expense,  but  Bronson's  attorney  refused  to  receive  the  deed, 
and  defendant  in  error  had  it  recorded.  Weld,  on  the  5th 
day  of  March,  1867,  had  a  judgment,  by  confession,  rendered 
against  defendant  in  error,  for  the  unpaid  balance  of  the 
bonds,  upon  which  an  execution  was  issued  and  levied  upon 
the  property  of  defendant  in  error,  and  the  same  was  subse- 
quently paid  by  him. 

The  bill  was  filed  against  plaintiffs  in  error,  praying  that 
complainant  be  permitted  to  redeem  by  paying  such  sum  as 
should  be  found  equitably  due  to  Weld,  and  that  the  deed  to 
Bronson  be  decreed  to  be  void. 

It  appears  that  on  the  5th  day  of  April,  1867,  Weld  sold 
and  conveyed  the  premises  to  John  T.  Noble  and  Francis  B. 
Little.  This  deed  was  recorded  in  the  proper  office  on  the 
13th  day  of  the  same  month.  Answers  were  filed  to  the  bill, 
and  Noble  and  Weld  filed  their  cross  bill,  claiming  that  they 
are  bona  fide  purchasers;  that  defendant  in  error  is  estopped 
from  asserting  title,  by  executing  the  quit-claim  deed  to  Bron- 
son. Answers  were  filed  to  the  cross  bill.  On  the  hearing, 
the  court  below  found  that  defendant  in  error  was  entitled  to 
redeem,  referred  the  same  to  ascertain  the  amount  he  should 
pay,  and  that  the  quit-claim  deed  to  Bronson  be  declared  void. 
The  master  reported  the  amount  due ;  his  report  was  con- 
firmed, and  a  decree  was  rendered  allowing  a  redemption. 
The  record  is  brought  to  this  court,  and  various  errors  are 
assigned. 
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It  is  urged  in  affirmance  of  the  decree,  that  the  notice  of 
the  time  and  place  of  the  sale  was  insufficient,  as  there  were 
not  ten  papers  containing  the  notice  issued,  without  including 
those  issued  on  one  of  the  Sundays  ;  but  there  were  twelve 
days,  excluding  the  day  on  which  the  sale  was  made,  after 
the  first  insertion.     The  deed  of  trust  provides,  that, 

"  In  case  default  be  made  in  the  payment  of  said  bonds  or 
coupons,  or  any  or  either  of  them,  or  any  part  thereof,  accord- 
ing to  the  tenor  and  effect  of  the  same,  respectively,  within 
thirty  days  after  the  maturity  thereof,  then  the  said  Grant 
Goodrich  and  George  Scoville,  or  either  of  them,  on  applica- 
tion of  the  said  Richard  K.  Swift,  or  his  assigns,  or  any  or 
either  of  them,  or  any  holder  of  any  of  the  above  described 
securities,  after  publishing  a  notice  in  a  newspaper  published 
in  the  city  of  Chicago,  ten  days  before  the  day  of  such  sale, 
to  sell  the  said  premises,  and  all  right  and  equity  of  redemp- 
tion of  the  said  parties  of  the  first  part,  their  heirs  and  assigns, 
at  public  auction,  at  the  north  door  of  the  court  house  in  the 
city  of  Chicago,  to  the  highest  bidder  for  cash,  at  the  time 
mentioned  in  such  notice,  and  to  make,  execute  and  deliver  to 
the  purchaser  or  purchasers  thereof,  a  deed  or  deeds  for  the 
premises  so  sold."  * 

It  will  be  observed  that  the  language  does  not,  in  terms, 
require  notice  to  be  published  by  ten  daily  insertions,  or  a 
notice  for  ten  idays,  the  first  insertion  being  ten  days  before 
the  sale.  If  it  had,  then  there  might  be  some  question  as  to 
the  sufficiency  of  the  notice.  But  the  language  is,  "  after 
publishing'^  notice  in  a  netospaper  published  in  the  city  of 
Chicago,  ten  days  before  the  day  of  such  sale."  Had  there 
been  but  one  insertion,  and  that  on  the  first  day  of  the  month, 
it  would  have  been  a  notice  in  a  newspaper  published  ten 
days  before  the  13th  of  the  month.  The  language,  in 
terms,  does  not  require,  nor  does  it  import,  that  the  publication 
shall  be  a  continuous  one.  Had  it  been  in  the  country,  where 
but  weekly  papers  are  published,  and  this  language  had  been 
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used,  as  it  usually  is,  no  one  could  or  would  contend,  that  the 
sale  could  not  be  made  until  the  publisher  had  changed  his 
paper  from  a  weekly  to  a  daily,  and  the  notice  inserted  for  ten 
successive  days.  In  such  a  case  an  insertion  in  a  weekly 
paper  would  answer  the  requirement.  The  language  employed 
in  this  case  would  seem  to  have  been  employed  to  exclude  the 
idea  that  the  notice  should  be  continuous,  as  it  has  no  terms 
which  would  imply  successive  or  continuous  publications.  It 
speaks  of  but  one  notice  and  one  paper,  and  that  ten  days 
before  the  sale.  The  language  employed  in  this  deed  is  not 
similar  to  that  used  in  the  law,  upon  which  the  case  of  Scam- 
mon  v.  The  City  of  Chicago,  40  111.  146,  was  decided  ;  nor 
does  the  language,  in  this  case,  require  or  admit  the  same 
interpretation.     Hence,  that  case  can  not  control  this. 

There  can  arise  no  question  in  this  case  as  to  the  power  of 
one  trustee  to  conduct  the  sale,  as  the  trust  deed  expressly 
authorizes  it,  and  they  both  joined  in  the  deed  to  the  pur- 
chaser. If  such  an  objection  could  be  raised  in  any  case,  it 
cannot  in  this,  as  the  power  in  that  respect  has  been  fully  com- 
plied with  in  conducting  the  sale. 

It  is  urged,  in  support  of  the  decree,  that  the  trustees  should 
have  notified  the  public  that  the  mortgage  to  Swift  was  to 
secure  the  same,  and  not  another  and  different  debt.  The 
public  were  notified  of  that  fact  by  the  public  records.  The 
mortgage  and  the  deed  of  trust  described  the  same  bonds  and 
coupons,  and  they  were  both  recorded,  and  any  person  seeing 
the  mortgage  and  deed  of  trust  of  record,  would  have  known 
that  the  two  instruments  were  given  to  secure  the  same  debt. 
And  the  deed  of  trust  expressly  authorizes  a  sale  of  Swift's 
equity  of  redemption.  No  person  could  have  been  misled  by 
the  inspection  of  the  two  instruments.  The  description  in 
both  was  the  same  as  to  dates,  amounts,  character  and  descrip- 
tion of  the  instruments  and  persons.  Again,  the  trustees 
pursued  their  power  in  making  the  sale,  and  we  are  unable  to 
perceive  how  any  person  of  ordinary  intelligence  could  have 
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supposed  that  there  were  two  debts  secured  by  these  instru- 
ments.    There  is  no  force  in  this  objection. 

It  is  insisted  that  Brooks  paid  no  consideration  when  lie 
purchased.  As  the  bidder  for  Weld,  it  was  not  material  that 
he  should.  When  Weld's  attorney  employed  him  to  bid  for 
Weld,  his  acts,  in  that  respect,  were  the  same  as  if  performed 
by  his  principal ;  and  it  would  have  been  idle  for  Weld,  the 
creditor,  had  he  bid  in  person,  to  have  paid  the  amount  of  his 
bid  to  the  trustees,  and  for  them  to  have  gone  through  the 
useless  ceremony  of  receiving  and  paying  back  the  money. 
And  on  the  principle  that  what  one  does  by  another  he  does 
by  himself,  it  would  have  been  equally  unnecessary  for  Brooks 
to  have  paid  Weld's  money  to  the  trustees,  and  for  them  to 
have  paid  it  to  Weld.  The  law  never  requires  the  per- 
formance of  useless  acts,  or  mere  ceremonies  producing  no 
beneficial  results. 

It  is  next  urged,  that  the  property  was  sold  at  such  a  sacri- 
fice as  to  require  the  sale  to  be  set  aside,  and  permit  a 
redemption.  It  has  been  repeatedly  held,  and  it  is  regarded 
as  the  law  of  this  court,  that  a  sale  will  not  be  set  aside  for 
mere  inadequacy  of  price,  unless  it  is  so  gross  as  to  amount 
to  a  fraud  upon  the  owner.  In  this  case  the  lot  sold  for  four 
thousand  dollars,  in  February,  1862.  And  it  appears  that 
defendant  in  error  made  efforts  to  sell,  but  failed  to  procure 
the  amount  of  the  debt,  which  was  then  about  six  thousand 
dollars.  Defendant  in  error  testifies  that  he  attempted  to  find 
a  purchaser  at  the  value  of  the  lot  at  that  time,  but  without 
success.  He  says  the  times  were  very  hard,  and  real  estate 
unsalable.  Gregory  testified  that  defendant  in  error  offered 
to  quitclaim  the  lot  in  satisfaction  .of  the  debt.  Some  of  the 
witnesses  say  that  the  lot  was  then  worth  from  seven  to  eight 
thousand  dollars,  and  Ogden  thinks  he  would  have  regarded 
it  as  a  bargain  and  have  purchased  it  at  five  thousand.  When 
fixing  its  value  at  from  seven  to  eight  thousand,  the  witnesses 
must  refer  to  sales  on  time,  as  the  lot  was  sold  to  Little  and 
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Noble,  five  years  afterwards,  for  ten  thousand  dollars,  on  the 
usual  terms  as  to  time  of  payment.  And  Ogden  says  he 
thinks  he  would  have  purchased  at  three  thousand  less  than 
he  fixes  the  value.  And  when  defendant  in"  error  offered  to 
quitclaim  the  property  to  Weld  in  satisfaction  of  the  debt, 
which  was  six  thousand  dollars,  and  endeavored  to  sell,  but 
could  not  find  a  purchaser,  we  must  conclude  that  its  cash 
value  was  less  than  six  thousand  dollars. 

If  it  were  even  worth  that  sum,  we  could  not  say  that  when 
it  brought  two-thirds  of  its  value,  the  sacrifice  is  so  gross 
as  to  amount  to  a  fraud.  It  is  rare,  and  the  debtor  is  fortunate 
if  his  property  ever  brings  its  full  value  when  offered  at  auc- 
tion and  for  cash.  The  law  never  has  undertaken  to  guarantee 
that  property  thus  sold  shall  bring  its  full  value.  To  hold 
that  it  should,  would  obstruct,  if  not  prevent,  the  collection  of 
all  debts.  That  hardships  may  occur  under  these  irredeemable 
sales  is  true,  but  it  is  the  fault  of  the  contract  of  the  parties, 
and  not  of  the  law.  The  parties  could  have  inserted  a  clause 
that  the  property  should  bring  a  specific  sum,  or  a  certain  part 
of  its  value,  before  it  should  be  sold,  or  that  it  should  be 
appraised  and  sold  for  the  appraisement,  or  a  specified  portion 
thereof;  but  they  failed  to  do  so,  and  on  the  contrary,  they 
did  agree  that  it  should  be  sold  to  the  highest  bidder.  If 
equity  were  now  to  interfere,  and  say  that  it  should  have 
sold  for  more  than  the  highest  bidder  offered  at  the  sale,  it 
would  be  making  a  new  agreement  for  the  parties.  If,  how- 
ever, there  was  fraud,  which  prevented  the  agreement  of  the 
parties  from  being  fairly  carried  out,  and  it  resulted  in  loss  to 
the  debtor,  then  a  court  of  equity  would  relieve.  In  this  case 
the  inadequacy  of  price  was  not  such  as  to  require  the  sale  to 
be  set  aside,  and  we  see  no  evidence  of  fraud  in  the  sale. 

Nor  is  there  any  force  in  the  objection  that  the  trustees 
failed  to  remove  the  mortgage  given  to  secure  this  debt. 
There  was  nothing  in  the  declaration  of  the  trust  which 
required  it.     They  were  only  authorized  and  required  to  sell 
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upon  a  default  in  payment.  But  the  mortgage  being  mani- 
festly to  secure  the  same  debt,  it  was  not  a  cloud,  and  could 
not  have  operated  to  depress  the  biddings.  The  sale  under 
the  trust  deed,  was,  as  all  persons  could  see  and  must  have 
known,  another  mode,  agreed  upon  by  the  parties,  to  foreclose 
and  bar  the  equity  of  redemption  of  defendant  in  error. 

It  is  also  insisted,  that  by  taking  judgment  for  the  unsatis- 
fied balance  of  the  notes  and  collecting  the  money,  "Weld 
thereby  opened  the  foreclosure  by  the  sale  of  the  property, 
and  thereby  let  defendant  in  error  in  to  redeem.  In  support 
of  this  proposition,  reference  is  made  to  several  adjudged  cases 
of  courts  in  other  States.  In  the  case  of  Weiner  v.  Heintz,  IT 
■111.  259,  it  was  held,  that  on  a  forclosure  of  a  mortgage  and  a 
sale  of  the  mortgaged  premises  to  the  mortgagee,  and  which 
had  passed  redemption,  was  not  opened  to  redemption  by  a 
suit  and  recovery  on  the  portion  of  the  mortgage  debt  not 
satisfied  by  the  foreclosure  and  sale.  That  decision  was  made 
many  years  since,  and  it  has  been  subsequently  recognized  by 
this  court,  and  it  must  be  held  as  settling  the  law  on  that 
question.  We  are  satisfied  with  the  principles  upon  which  it 
is  based.  We  regard  it  as  equitable  and  just.  Titles  to  a  vast 
amount  have  been  acquired  under  it,  and  as  it  has  become  a 
rule  of  property,  and  if  it  were  now  overruled,  it  would 
operate  to  divest  titles,  to  create  liabilities  on  covenants  entered 
into  under  the  belief  that  it  is  a  rule  of  property.  We  there- 
fore feel  no  disposition  to  overrule  it,  and  thus  unsettle  titles, 
simply  that  our  decisions  may  conform  to  those  ot  some  other 
court,  however  respectable,  as  authority.  If  the  rule  operated 
unjustly,  and  was  producing  injurious  consequences  in  its 
application,  we  should  not  hesitate  to  overrule  or  modify  it  at 
once.  But  we  fail  to  see  its  injustice,  or  even  hardship  in  its 
application,  as  a  rule.  We  do  not,  therefore,  feel  disposed  to 
review  the  cases  referred  to  in  the  brief  for  defendant  in  error, 
as  we  regard  the  rule  as  settled. 
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It  is,  however,  attempted  to  distinguish  a  case  of  foreclo- 
sure by  the  acts  of  the  parties  themselves,  under  and  in 
pursuance  to  their  agreement,  from  a  foreclosure  by  a  decree 
in  equity.  We  are  unable  to  perceive  any  difference,  in  prin- 
ciple, in  the  two  cases.  When  a  foreclosure  is  had  in  equity, 
the  court  only  does  what  the  mortgagor  should  have  done.  It 
compels- the  sale  of  the  property,  to  discharge  the  debt  which 
should  have  been  paid.  And  to  do  so,  the  equity  of  redemp- 
tion must  be  barred,  either  by  decreeing  a  strict  foreclosure, 
or  by  selling  the  property.  Otherwise,  the  security  would  be 
unavailing.  And  with  persons  competent  to  contract,  under 
no  disability,  no  possible  reason  is  perceived  why  they  may 
not  legally  agree,  that,  if  default  is  made  in  the  payment  of 
the  debt,  a  third  person,  selected  by  the  parties,  or  even  the 
mortgagee  himself,  may,  in  the  mode,  at  the  time,  and  on  the 
terms  they  may  specify,  sell  the  property,  and  thus  bar  the 
equity  of  redemption.  The  law  has  not  prohibited  it,  nor 
is  it  opposed  to  public  policy.  Why  may  not  the  solemn 
contract  of  the  parties,  deliberately  made,  not  prohibited 
by  law,  be  executed,  and,  when  executed,  why  not  be  as 
conclusive  as  the  decree  of  a  court  ?  The  mortgagor  may,  by 
conveyance,  bar  his  equity  of  redemption  as  effectually  as 
by  a  sale  under  a  decree  of  foreclosure.  And,  if  so,  why 
may  he  not  do  so  through  and  by  an  attorney  in  fact,  or  by 
a  trustee  duly  authorized?  No  valid  reason  is  perceived, 
nor  has  any  been  suggested.  We  are,  therefore,  clearly  of 
the  opinion,  that  by  suing  upon,  and  recovering  the  unpaid 
balance  of  the  mortgage  debt,  Weld  did  not  open  the  sale  and 
let  defendant  in  error  in  to  redeem  from  the  trustees'  sale. 

It  is  true,  that  such  sales  may  be  liable  to  abuse,  and  for  that 
reason  courts  will  guard  the  rights  of  the  parties  with  scrupu- 
lous care,  and  when  it  appears  that  fraud  has  been  perpetrated, 
or  a  deviation  from  the  authority  conferred  by  the  deed,  relief 
will  be  unhesitatingly  granted.  Longworth  v.  Butle?\  3  Gilm. 
4A.     But,  until  fraud  does  appear,  the  parties  must  be  left 
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to  their  rights  as  settled  and  fixed  by  their  contract,  legally 
made. 

For  these  reasons,  we  are  of  the  opinion  that  the  court  below 
erred  in  decreeing  a  redemption,  and  the  decree  must  be 
reversed  and  the  cause  remanded. 

Decree  reversed. 


The  Toledo,  Peoria  &  Warsaw  Railway  Company 

v. 
Herman  Kichler  et  al. 

Evidence — concerning  the  admissibility  of  certain  evidence  in  a  particular  case — 
to  determine  value.  In  an  action  against  a  railway  company  for  damages,  in  the 
failure  to  deliver  a  certain  quantity  of  whiskey,  which  it  had  undertaken  to  do, 
the  defendants,  on  the  trial,  offered  to  prove  that  the  whisky  had  been  shipped 
by  the  plaintiffs  in  fraud  of  the  United  States  Revenue  Laws,  no  tax  having 
been  paid  thereon,  which  evidence  the  court  refused  to  admit :  Held,  that  this 
evidence  was  proper,  for  the  purpose  of  determining  the  value  of  the  whiskey. 
For,  if  the  tax  of  two  dollars  per  gallon  had  been  paid,  the  value  of  the  raw  mate- 
rial would  be  enhanced  to  that  extent,  and  if  not  paid,  it  would  be  decreased  that 
amount. 

Writ  of  Error  to  the  Circuit  Court  of  Tazewell  county ; 
the  Hon.  James  Harriott,  Judge,  presiding. 

This  was  an  action  on  the  case,  brought  by  the  defendants 
in  error  against  the  plaintiffs  in  error,  in  the  Tazewell  Circuit 
Court,  to  recover  the  value  of  thirty  barrels  of  whiskey  and 
twenty  barrels  of  pork,  which  were  alleged  to  have  been  de- 
stroyed by  fire,  in  an  accident  happening  on  the  railroad  of  the 
plaintiffs  in  error.  The  cause  was  tried  before  the  court,  a 
jury   having   been    waived,   and  a   finding    and   judgment 
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rendered  for  the  plaintiff  for  $3,243.00.     The  record  is  brought 
to  this  court  bv  writ  of  error. 


Mr.  R.  Gr.  Ingersoll  and  Mr.  S.  D.  Puterbaugh,  for  the 
plaintiffs  in  error. 

Messrs.  Prettyman  &  Richmond,  for  the  defendants  in 
error. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

There  is  but  one  point  presented  on  this  record,  which  we 
deem  necessary  to  consider,  and  that  is  the  one  made  by  the 
fourth  assignment  of  error. 

On  the  trial,  the  defendants  offered  to  prove  that  no  tax  had 
been  paid  on  the  whiskey,  and  that  it  was  shipped  in  fraud  of 
the  revenue  laws  of  the  United  States,  and  that  the  plaintiffs 
knew  no  tax  had  been  paid  on  it.  The  court  refused  to  admit 
this  evidence,  and  this  is  the  fourth  error  assigned. 

This  court,  it  is  conceded,  does  not  sit  to  enforce  the  revenue 
laws  of  the  United  States,  nor  is  that  its  province.  But  that 
is  not  the  question,  as  we  view  it.  The  plaintiffs  seek  to  reco- 
ver the  value  of  the  whiskey  lost  by  the  defendants,  and 
which  they  had  undertaken  to  carry  safely  and  deliver  to  the 
consignee.  How  is  this  value  to  be  determined  ?  That  article 
has  different  values,  at  different  times.  It  is  subject  by  law  to 
a  tax  of  two  dollars  upon  each  gallon,  which,  if  paid,  enhances 
the  raw  material  to  that  extent.  Supposing  the  article 
untaxed,  to  be  worth  twenty-five  cents  per  gallon,  with  the  tax 
paid  upon  it  the  value  would  be  two  dollars  and  twenty-five 
cents  per  gallon,  therefore,  it  was  a  fair  and  proper  question 
before  the  court,  in  order  to  determine  the  value,  was  the 
tax  paid  on  the  whiskey  ?  If  it  was  paid,  then  its  value  would 
be  that  of  the  whiskey  with  the  tax  added.     If  it  was   not 
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paid,  the  value  would  be  less  by  the  amount  per  gallon  of 
the  tax. 

It  is  said  by  defendants  in  error,  that  the  bill  of  lading 
shows  there  were  barrels  of  whiskey,  which  means,  in  commer- 
cial phrase,  rectified  whiskey,  and  that  the  government  tax 
must  be  paid  on  all  highwines  before  they  are  rectified,  and 
the  presumption  of  law  therefore  was,  that  the  tax  was  paid 
on  the  whiskey. 

We  do  not  know,  and  it  was  not  proved,  that  in  commercial 
parlance,  "  barrels  of  whiskey"  means  rectified  whiskey,  for  raw 
whiskey  is  put  in  barrels.  Admitting  that,  in  theory,  the  gov- 
ernment tax  is  paid  on  all  highwines,  before  they  are 
rectified,  in  practice,  it  is  not  always  done.  On  the  plaintiff's 
own  admission,  it  is  but  a  presumption  the  tax  was  paid  on 
this  whiskey.  Being  but  a  presumption,  it  was  open  to  rebut- 
tal by  proof  of  the  contrary,  which  the  court  refused  to  receive, 
and  therein  erred. 

The  defendants  have  been  condemned  to  pay  a  value  which 
the  article  lost  did  not  possess  if  the  tax  upon  it  was  not  paid. 
For  this  error,  the  judgment  is  reversed  and  the  cause 
remanded. 

Judgment  reversed. 


Hiram  A.  Pool,  for  the  use  of 

Cyrus  Niles, 

v. 

Elijah  Marshall. 

1.  Cause  of  action.  A  and  B  purchased  certain  premises  from  C,  encum- 
bered by  the  same  mortgage.  At  the  time  of  the  conveyance  to  A,  by  a  parol 
agreement  between  A  and  C,  A  retained  a  portion  of  his  purchase  money  with 
which  to  discharge  the  incumbrance,  and  which  he  subsequently  did.     In  an 
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action  by  A  against  B,  to  recover  the  proportion  which  equitably  attached  to  B's 
land :  Held,  that  he  could  not  recover — A  having  discharged  the  mortgage,  not 
with  his  own  money,  but  with  the  funds  of  C,  their  common  grantor,  which  he 
had  retained  out  of  his  purchase  money  for  that  purpose. 

2.  Evidence — parol.  And  in  such  case,  there  can  be  no  objection  to  proving 
such  fact  by  parol. 

Writ  of  Error  to  the  Circuit  Court  of  Woodford  county ; 
the  Hon.  S.  L.  Richmond,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  brought  by  the  plaintiff  in 
error,  Hiram  A.  Pool,  for  the  use  of  Cyrus  Niles,  in  the  court 
below,  against  the  defendant  in  error,  Elijah  Marshall,  to 
recover  money  alleged  to  have  been  paid  to  his  use.  Judg- 
ment was  rendered  for  the  defendant  in  the  court  below,  where 
the  case  was  tried  before  a  jury,  to  reverse  which,  the  record 
is  brought  to  this  court  by  writ  of  error.  The  further  facts 
are  stated  in  the  opinion. 

Mr.  Cyrus  Niles  and  Mr.  T.  M.  Shaw,  for  the  plaintiff  in 
error. 

Messrs.  Ing-ersoll  &  McCune,,  and  Mr.  S.  D.  Puterbaugh, 
for  tne  defendant  in  error. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

It  is  insisted  by  the  plaintiff  in  error  in  this  case,  who  was 
also  plaintiff  below,  that  he  and  the  defendant  had  purchased 
land  incumbered  by  the  same  mortgage ;  that  he  had  been 
obliged  to  pay  the  entire  mortgage  debt,  and  that,  having  done 
so,  he  should  be  permitted  to  recover  from  the  defendant  the 
proportion  which  equitably  attached  to  the  latter' s  land.  The 
difficulty  with  this  argument  is,  that  it  does  not  fit  the  facts. 
It  was  not  the  plaintiff  who  paid  the  mortgage,  but  Baker, 
the  common  grantor  of  both  plaintiff  and  defendant.  The 
56— 48th  III. 
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plaintiff  was  merely  the  agent  through  whom  payment  was 
made.  It  was  not  his  money  that  was  paid,  but  the  money 
of  Baker,  retained  by  the  plaintiff  in  his  hands  from  the  pur- 
chase money  of  his  share  of  the  land,  and  retained  for  the 
express  purpose  of  paying  the  mortgage.  Neither  was  there 
any  objection  to  proving  this  fact  by  parol.  It  did  not  vary  a 
written  instrument.  It  was  simply  proof  of  a  fact  in  pais, 
entirely  in  harmony  with  the  conveyances  from  Baker  to  both 
plaintiff  and  defendant. 

The  verdict  and  judgment  were  clearly  right. 

Judgment  affirmed. 


Abraham  F.  Croskey  et  al. 

V. 

Francis  E.  Corey  et  al. 

1.  Mkchanics'  lien — lohat  essential  therein.  In  a  petition  to  enforce  a  mechan- 
ics' lien  for  lumber  purchased  to  improve  a  certain  lot,  it  is  essential  to  the  cre- 
ation of  the  lien,  that  it  shall  appear  to  have  been  purchased  for  that  purpose. 

2.  Same — what  constitutes  a  discharge  of  the  lieu.  Where  one  of  the  members 
of  a  firm  owns  a  lot,  and  he  purchases  lumber  to  improve  the  same,  and  the  firm 
note  is  given  in  payment — that  would  be  such  additional  security  as  would  dis- 
charge the  lien. 

3.  But  if  the  firm  orders  the  lumber  to  be  placed  on  the  premises,  and  it  is 
used  in  the  improvement  of  the  same,  and  the  firm  afterward  gave  their  note  for 
the  amount,  it  would  not  operate  to  discharge  the  lien. 

4.  Same — of  if  he  requisites  of  the  decree.  In  a  decree  to  enforce  a  mechanics' 
lien,  it  is  necessary,  where  there  are  other  liens  or  incumbrances  upon  the  pre- 
mises, some  of  which  are  prior  and  some  junior  to  the  mechanics'  lien,  that  the 
decree  should  declare  the  order  in  which  the  several  liens  attach. 

5.  Former  decisions.  The  cases  of  Benneson  v.  Thayer,  23  111.  374 ;  Kinney 
v.  Thomas,  28  ib.  502 ;  Hill  v.  Bishop,  25  ib.  349,  and  Croskey  v.  Northwestern 
Manufacturing  Co.,  post  p.  481,  are  cited  in  point. 
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Writ  of  Error  to  the  Superior  Court  of  Chicago. 

The  facts  in  this  case  fully  appear  in  the  opinion. 

Mr.  A.  C.  Story,  for  the  plaintiffs  in  error. 

Messrs.  Runyan  &  Avery,  for  the  defendants  in  error. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  a  proceeding  commenced  in  the  Superior  Court  of 
Chicago,  by  petition  filed  by  defendants  in  error,  to  enforce 
a  mechanic's  lien  against  plaintiffs  in  error,  on  the  lot  of 
ground  in  controversy.  The  petition  alleged  Croskey  was 
the  owner  of  the  premises,  subject  to  incumbrances,  about  the 
8th  day  of  October,  1866 ;  that  Shufeldt  and  Croskey  were 
partners,  and  in  possession  of  the  premises  at  that  time ;  that 
defendants  in  error  sold  to  Croskey  a  bill  of  lumber,  amount- 
ing to  $2,099.49,  to  be  used  in  improving  the  premises; 
that  there  was  due  to  defendants,  on  the  11th  day  of  January, 
1867,  the  sum  of  $2,035.14,  to  secure  which  sum  defendants 
took  a  promissory  note,  and  afterwards  delivered  more  lumber, 
making  the  sum  due,  when  the  petition  was  filed,  $2,099.49, 
which  was  employed  in  improving  the  lot  in  question.  The 
petition  alleges  that  several  persons  have  liens  on  the  premises, 
and  they  are  made  defendants. 

The  answer  of  Croskey  and  Shufeldt  admits  that  the  former 
was  the  owner  of  the  ground  ;  that  the  improvements  were 
made,  and  that  a  quantity  of  lumber  was  purchased,  but  they 
deny  a  knowledge  of  the  quantity,  and  insist  that  the  improve- 
ments were  made  for  the  benefit  of  Croskey  &  Co.  They 
deny  that  any  portion  of  the  lumber  was  used  in  the  improve- 
ment of  the  lot  in  controversy,  or  that  they  represented  that 
it  was  for  that  purpose  when  it  was  purchased ;  that  the  pro- 
missory note  was  given  by  Croskey  &  Co.,  and  accepted  by 
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defendants  in  error  in  full  satisfaction  of  the  claim.  A  decree 
was  rendered  by  the  court  on  a  hearing,  finding  that  the  lien 
existed  on  the  premises  as  claimed  by  defendants  in  error,  and 
ordering  the  sale  of  the  premises  and  the  application  of  the 
proceeds  of  the  sale  to  the  payment  of  the  price  of  the  lum- 
ber then  due,  which  was  found  by  the  court. 

It  is  urged,  that  there  is  no  evidence  presented  in  the  record 
to  support  the  decree.  It,  however,  appears  from  the  decree, 
that  the  court,  from  the  evidence,  found  facts  to  have  been 
proved  which,  in  proceedings  in  chancery,  is  held  to  be  suffi- 
cient to  support  a  decree.  It  may  be,  in  this  case,  that 
enough  of  the  facts  necessary  to  support  the  decree  have  not 
been  found.  It  is  denied  that  the  lumber  was  purchased  to 
improve  this  lot,  and  it  is  not  recited  in  the  decree  that  it  was 
proved  or  found  to  have  been  so  purchased.  This  was  essen- 
tial to  the  creation  of  the  lien.     Hill  v.  Bishop,  25  111.  349. 

It  was  also  alleged  that  the  note  of  the  firm  was  taken  in 
satisfaction  of  the  debt  for  which  the  lien  is  claimed.  If  this 
is  true,  then  the  lien  was  destroyed.  Benneson  v.  Thayer,  23 
111.  374.  But,  if  Croskey  owned  the  land,  and  that  is  admit- 
ted, and  the  firm  ordered  the  lumber  to  be  placed  on  the 
premises,  and  it  was  so  used,  and  the  firm  afterwards  gave 
their  note  for  the  amount,  it  would  not  discharge  the  lien. 
But  if  Croskey  alone  purchased  the  materials  used  to  improve 
his  land,  an d^ afterwards  the  firm  note  was  given,  that  would 
be  such  additional  security  as  would  discharge  the  lien.  It 
has  been  held  that  taking  separate  and  distinct  security  will 
release  the  premises  from  the  lien,  and  this  is  so,  whether  the 
security  is  on  property  or  persons.  Kinney  v.  Thomas,  28 
111.  502.  The  answer  admits  that  plaintiffs  in  error  made  the 
contract  for  the  purchase,  and  hence,  the  giving  of  the  firm 
note  could  not  be  held  to  be  additional  security. 

In  the  decree  for  the  sale  of  the  property,  there  was  no 
error  if  it  appeared  that  the  materials  were  purchased  to  be 
used  in  improving  this  lot,  but  it  is  erroneous  in  not  finding 
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and  declaring  the  order  in  which  the  several  liens  attached  to 
these  premises.  In  this  case  there  were  mortgages  and  judg- 
ments, which  were  liens  on  this  property,  some  prior  and 
some  junior  to  this  lien  for  materials.  In  this,  there  is  no 
material  difference  in  this  case  from  the  case  of  Croslcey  v. 
Northwestern  Man.  Co.,  jpost  p.  481.  In  that  case  the  decree 
was  reversed  because  the  order  in  which  the  several  liens 
attached  was  not  found  by  the  decree.  The  rule  in  that  must 
govern  this  case.  And  for  this  error  the  decree  of  the  court 
below  must  be  reversed  and  the  cause  remanded. 

Decree  reversed. 


Floyd  Higgins  et  al. 

v. 

John  Parker. 

1.  Pleading  at  law — of  the  declaration — what  averment  unnecessary — in  an 
action  of  debt  on  a  bond  conditioned  to  pay  the  value  of  the  me  awl  occupation  of 
premises.  In  an  action  of  debt  on  a  bond,  given  on  appeal  of  an  action  of  forci- 
ble entry  and  detainer  to  this  court,  conditioned  to  pay  the  value  of  the  use  and 
occupation  of  the  premises,  it  is  not  necessary  to  aver  in  the  declaration,  that 
the  defendant  had  enjoyed  the  use  and  occupation  of  the  premises. 

2.  Same — what  averment  necessary.  In  such  case,  it  is  only  necessary  to  allege, 
in  assigning  breaches  of  the  bond,  that  plaintiff  had  been  deprived  of  the  pos- 
session during  the  pendency  of  the  appeal. 

3.  Appeals — to  the  supreme  court — of  the  bond — power  of  inferior  courts  over. 
Under  the  act  of  February  16th,  1865,  relative  to  appeals  taken  to  the  supreme 
court,  the  power  is  given  to  inferior  courts,  in  granting  appeals  to  this  court,  to 
direct  the  condition  of  appeal  bonds,  with  reference  to  the  character  of  the 
decree,  judgment,  or  order  appealed  from. 

4.  Same — of  the  bond — what  will  be  considered  a  valid  bond.  And  where,  in  such 
case,  at  the  time  of  granting  the  appeal,  by  order  of  the  court,  a  condition  Avas 
inserted  in  the  bond  for  the  payment  of  the  value  of  the  use  and  occupation  of 
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the  premises,  and  the  statutory  condition,  that  of  payment  of  rents  was  omitted: 
Held,  that  the  bond  was  valid.  The  condition  directed  by  the  court,  being  in 
perfect  harmony  with  the  character  of  the  judgment,  was,  therefore,  legal,  and 
obligatory  upon  the  makers. 

5.     Former  decision.     The  case  of  Tomlinet  d.  v.  Green  et  al.}  39  111.  225,  has 
no  application  to  this  case. 

Appeal   from  the   Superior  Court  of  Chicago. 

The  opinion  states  the  case. 

Messrs.  Bojstney  &  Griggs  and  Mr.  J.  E.  Fay,  for  the  appel 
lants. 

Mr.  George  G.  Bellows,  for  the  appellee. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court 

This  was  an  action  of  debt,  brought  to  the  Superior  Court 
of  the  City  of  Chicago,  by  John  Parker,  against  Floyd  Hig- 
gins and  Charles  M.  Chadwick,  on  a  bond,  in  the  penalty  of 
fifteen  thousand  dollars,  given  on  appeal  of  an  action  of  forci- 
ble entry  and  detainer,  brought  by  Parker  against  Chadwick, 
and  judgment  for  Parker. 

The  condition  of  the  bond  was,  after  reciting  the  judg- 
ment recovered,  for  the  possession  of  the  premises,  that,  if 
Chadwick  should  prosecute  his  appeal  with  effect,  and  pay  the 
amount  of  the  judgment,  costs,  interest  and  damages,  ren- 
dered, and  to  be  rendered,  against  him,  in  case  the  judgment 
should  be  affirmed  by  the  supreme  court,  and,  also,  should  pay 
the  value  of  the  use  and  occupation  of  the  premises,  from  the 
commencement  of  the  suit  in  which  the  judgment  was  ren- 
dered, until  its  final  determination,  in  case  the  judgment  shall 
be  affirmed,  the  bond  should  be  void. 

The  breaches  were,  that  the  costs  were  not  paid,  nor  did 
Chadwick  pay  the   value  of  the  use  and  occupation  of  the 
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premises,  as  alleged,  from  the  24th  day  of  March,  1866,  until 
the  final  determination  of  the  suit,  which  was  alleged  to  be 
on  the  17th  of  September,  1867,  averring  the  use  and  occupa- 
tion for  that  time  was  of  the  value  of  fifteen  thousand  dollars; 
and  further,  that  the  plaintiff  was  deprived  of  the  possession 
of  the  premises  during  that  time. 

A  demurrer  to  this  declaration  was  overruled,  whereupon 
the  defendants  filed  several  pleas,  to  some  of  which  a  demurrer 
was  sustained,  an  issue  of  fact  being  made  upon  the  plea  of 
non  est  fact htm.  The  defendants  abided  by  their  demurrer, 
the  issue  was  tried  by  the  court,  and  judgment  rendered  for 
fifteen  thousand  dollars,  the  debt  in  the  declaration  mentioned, 
and  the  damages  assessed  by  the  court,  after  hearing  testi- 
mony, at  nine  thousand  five  hundred  and  seventy-eight  dollars" 
and  thirty-eight  cents. 

The  point  is  made,  on  the  fourth  and  eighth  pleas,  the  last 
of  which  is,  in  substance,  actio  non,  because,  they  say,  that 
defendant,  Chadwick,  did  not  have  the  use  and  occupation  of 
the  premises  from  the  time  of  praying  the  appeal,  or  from  the 
time  of  the  commencement  of  the  action  of  forcible  detainer, 
nor  for  any  other  time. 

Appellant  contends,  that  the  plaintiff  sued  for  use  and  occu- 
pation, and  did  not  declare  that  the  defendants  had  enjoyed 
the  use  and  occupation,  but  only  that  he,  the  plaintiff,  had 
been  deprived  of  it. 

The  plaintiff  did  not  sue  for  the  use  and  occupation  of  the 
premises,  therefore  it  was  not  necessary  to  allege  the  defen- 
dants, or  either  of  them,  had  enjoyed  the  use.  It  was  only 
necessary  to  aver,  in  assigning  breaches  of  the  bond,  that  he, 
the  plaintiff,  had  been  deprived  of  the  possession  during  the 
pendency  of  the  appeal.  JSTow,  as  to  the  plea,  it  was  imma- 
terial whether  Chadwick  had  the  actual  possession  of  the 
premises  or  not.  They  were  leased  to  him  at  a  stipulated 
rent,  and  if  he  did  not  choose  to  take  and  keep  possession,  it 
was  his  own  fault.     The  plaintiff,  by  the  lease,  was  deprived 
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of  their  use.  In  an  action  for  use  and  occupation,  appellants' 
argument  might  be  sound,  but  it  is  wholly  inapplicable  to  this 
action  of  debt,  on  a  bond  conditioned  to  pay  value  of  the  use 
and  occupation. 

The  fourth  plea  is,  in  substance,  that  the  condition  prescribed 
by  the  statute  for  the  payment  of  rent,  is  omitted,  and  a  con- 
dition, not  authorized  by  law,  for  the  payment  of  the  value  of 
the  use  and  occupation,  inserted,  at  the  time  of  the  appeal,  by 
order  of  the  court,  and  not  by  the  voluntary  act  of  the  defen- 
dant, and,  therefore,  the  bond  is  void. 

The  argument  of  appellants  is,  that,  as  one  condition,  that 
of  payment  of  rents,  was  omitted,  and  another  unlawful 
condition  inserted,  the  bond  was  void,  it  being  done  by  order 
of  the  court,  and  not  by  the  voluntary  act  of  the  defendants. 

The  act  of  signing  the  bond  was  the  voluntary  act  of  the 
defendants,  and,  on  general  principles,  they  would  be  liable, 
if  there  is  nothing  illegal  in  the  condition. 

Appellant  says  it  was  an  unlawful  condition.  Let  us  see 
if  this  be  so. 

Plenary  power  is  given  the  circuit  courts  over  the  whole 
subject  of  bonds  on  appeals,  by  the  act  of  February  16,  1865, 
entitled  "An  act  to  amend  the  law  allowing  appeals  to  the 
supreme  court." 

This  statute  provides  that,  in  granting  appeals,  inferior 
courts  shall  djrect  the  condition  of  appeal  bonds,  with  refer- 
ence to  the  character  of  the  decree,  judgment  or  order  appealed 
from.     Sess.  laws,  1865,  p.  8. 

This  is  a  full  answer  to  the  objection.  The  condition  of  the 
bond  is  in  perfect  harmony  with  the  character  of  the  judg- 
ment. 

The  bond  being  in  proper  form,  and  with  the  condition 
required  by  the  court  granting  the  appeal,  is  a  valid  bond. 
None  of  the  objections  made  to  it  are  valid.  We  do  not  per- 
ceive the  bearing  of  the  case  of  Tomlin  et  al.  v.  Green  et  al., 
39  111.  225,  cited  by  appellants,  on  this  case.     That  was  a  bond 
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with   a   condition  not   authorized   by  the  statute;   whereas, 
this  is. 

There  being  no  error  in  the  record  the  judgment  is  affirmed. 

Judgment  affirmed. 


Matthew  Laflin  et  al. 

v. 
The  City  of  Chicago. 

1.  Assessment — new  assessment  may  be  made — when  original  assessment  was  void 
for  irregularities.  Under  the  authority  of  the  36th  section  of  chapter  7  of  the 
revised  charter  of  1863,  of  the  city  of  Chicago,  a  new  assessment  may  be  made, 
in  cases  where  the  former  assessment  was  void  for  irregularities.  The  language 
of  the  charter  applied  equally  as  well  to  cases  when  the  original  assessment  was 
illegal,  as  when  a  new  assessment  has  become  necessary  from  any  other  cause. 

2.  Former  decision — approved.  The  case  of  The  City  of  Chicago  v.  Ward, 
36  111.  9,  approved. 

3.  Assessment — where  first  assessment  is  illegal — interest  cannot  be  charged  upon 
it — nor  the  costs  of  making  it — and  included  in  the  judgment  upon  the  new  assessment. 
And  in  cases  where  the  first  assessment  was  void  for  irregularities,  it  is  error  for 
the  court  in  rendering  judgment  against  the  property  upon  the  new  assessment, 
to  include  in  such  judgment  the  costs  of  making  the  original  assessment,  with 
interest  from  the  date  of  its  confirmation.  Such  are  not  the  requirements  of 
section  36,  upon  a  void  assessment. 

Appeal  from  the  Superior  Court  of  Chicago. 

The  opinion  states  the  case  sufficiently. 
Messrs.  Barker  &  Tuley,  for  the  appellant. 

Mr.  S.  A.  Irvin,  for  the  appellee, 
57 — 48th  III. 
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Mr.  Justice  Lawkence  delivered  the  opinion  of  the  Court : 

This  was  an  application  in  the  Superior  Court  of  Chicago, 
for  judgment  on  a  special  assessment  imposed  for  the  purpose 
of  opening  a  street.  There  had  been  a  former  assessment, 
upon  which  judgment  was  refused  for  irregularities,  and  this 
re-assessment  was  made  under  the  authority  of  the  36th  sec- 
tion of  chapter  7,  of  the  revised  charter  of  1863.  Judgment 
was  given  in  the  superior  court  against  those  lots  upon  which 
the  re-assessment  was  not  paid,  and  an  appeal  has  been  prose- 
cuted to  this  court. 

The  first  objection  made  by  appellants — that  the  charter  does 
not  authorize  a  new  assessment  in  cases  where  the  original 
assessment  was  void  for  irregularities — was  considered  by  this 
court  in  the  case  of  The  City  of  Chicago  v.  Ward,  36  111.  9,  and 
we  are  not  disposed  to  depart  from  that  decision. 

The  language  of  the  charter  is  very  comprehensive.  It 
authorizes  a  new  assessment  whenever,  "  from  any  cause,  the 
city  fails  to  collect  the  whole,  or  any  portion,  of  any  special 
assessment."  We  can  not  doubt  this  was  intended  to  apply  to 
cases  where  the  first  assessment  was  illegal,  as  well  as  to  those 
where  a  new  assessment  has  become  necessary  from  any  other 
cause. 

We  are,  however,  of  opinion  that  the  superior  court  erred 
in  including 'in  the  judgment  the  costs  of  making  the  first 
assessment,  and  interest  from  the  date  of  its  confirmation. 
The  injustice  of  charging  interest  upon  an  assessment  illegal 
and  void,  and  so  pronounced  by  the  courts,  is  so  obvious  that 
the  language  of  the  36th  section,  above  quoted,  which  seems 
to  authorize  it,  should  be  made  to  receive,  if  possible,  a  diffe- 
rent application.  We  think  the  requirements  of  the  act  are 
sufficiently  met  by  allowing  interest  only  in  those  cases  where 
the  failure  to  collect,  and  the  necessity  of  a  new  assessment, 
have  arisen  from  some  other  cause  than  the  illegality  of  the 
original  assessment. 
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We  find  no  other  error  in  this  record,  but  the  judgment 
must  be  reversed  and  the  cause  remanded,  with  instructions 
to  the  superior  court  to  render  a  judgment  as  before,  less  the 
costs  of  the  original  assessment  and  the  interest  thereon. 

Judgment  reversed. 


Thomas  Fortin  et  al. 

v. 

The  United  States  Wind  Engine  and  Pump  Company. 

1.  Nul  tiel  corporation — evidence  under.  Where  a  plea,  denying  the  corpo- 
rate existence  of  the  plaintiff  suing  as  a  corporation,  is  pleaded,  the  original 
articles  of  association,  properly  recorded,  may  be  read  in  evidence,  without  a 
certificate  of  the  clerk  that  it  is  a  true  copy. 

2.  Verdict — supported  by  evidence.  Where  two  brothers  lived  together,  and 
farmed  and  raised  stock  jointly,  and  were  in  the  habit  of  purchasing  goods  which 
were  charged  to  them  jointly,  and  were  paid  for,  sometimes  by  one,  and  at  other 
times  by  the  other,  and  one  of  them  purchased  a  pump,  to  be  used  for  their  stock 
on  the  farm,  although  it  was  placed  on  the  part  of  the  farm  of  the  brother  who 
made  the  purchase :  Held,  that  the  jury  would  be  warranted  in  finding  that  it 
was  purchased  on  joint  account. 

Appeal  from  the  Circuit  Court  of  Kankakee  county  ;  the 
Hon.  Charles  H.  Wood,  Judge,  presiding. 

The  opinion  states  the  case. 

Mr.  Wm.  H.  Kiohardson.  for  the  appellants. 

Mr.  M.  B.  Loomis,  for  the  appellees. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 
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It  appears,  from  the  record  in  this  case,  that  the  certificate, 
or  articles  of  associatiDn,  offered  in  evidence,  was  the  original, 
and  not  a  copy.  It  therefore  could  not  have  been  truly  certi- 
fied to  be  a  true  copy  by  the  clerk.  It  seems  to  have  been 
recorded  in  the  proper  county,  and  no  objection  to  its  admis- 
sion is  perceived,  and  hence,  it  was  not  error  to  admit  it. 

The  main  question  in  the  case  is,  whether  the  finding  of 
the  jury,  that  appellants  were  jointly  liable,  is  manifestly 
against  the  evidence.  It  appears  from  the  evidence,  and  it 
was  so  stated  by  Thomas,  that  they  purchased  goods  which 
were  charged  to  them,  and  that  sometimes  one  paid  and  some- 
times the  other;  that  they  were  jointly  engaged  in  farming 
and  stock  raising  on  the  farm  upon  which  the  mill  and  pump 
were  placed.  It  is  true,  that  Thomas  was  alone  present  when 
the  purchase  was  made,  and  it  was  placed  upon  his  land,  and 
he  states  that  each  improved  his  own  land.  It  would,  how- 
ever, seem  to  be  manifest  that  it  was  purchased  for  the  use  of 
their  stock  and  for  their  mutual  benefit,  and  as  a  means  of 
advancing  their  farming  and  stock  growing  interests,  which 
were  joint.  And  being  in  the  habit  of  purchasing  goods  and 
other  property  for  the  farm,  and  either  of  them  paying  for  it ; 
and  being  in  the  habit  of  purchasing  other  property  jointly, 
a  jury  might  reasonably  infer  that,  this  being  for  joint  use,  it 
was  purchased  on  their  joint  account,  notwithstanding  it  was 
placed  on  the*  separate  land  of  one  of  them.  While  it  may 
be  that  the  evidence  is  not  of  that  clear  and  satisfactory  char- 
acter as  would  leave  no  doubt,  still,  the  evidence  tended  to 
show  that  the  purchase  was  made  on  their  joint  account,  as 
was  their  constant  habit  of  purchasing  other  property. 

We  are  of  the  opinion,  that  there  was  evidence  to  warrant 
the  finding  of  the  jury,  and  the  judgment  must  be  affirmed. 

Judgment  affirmed. 
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James  W.  Scoville  et  al. 

V. 

Maria  E.  Hilliard  et  al. 


1.  Partition — who  entitled  thereto. — A  remainder-man,  or  reversioner  in  fee,  of 
an  undivided  interest  in  property,  may  maintain  a  suit  for  partition,  against  tbe 
owner  of  the  remaining  undivided  interest  in  remainder,  the  whole  premises 
being  subject  to  a  life  estate  unexpired. 

2,  Same — not  necessary — that  the. petitioner  should  be  entitled  to  the  possessio?i — 
to  maintain  suit.  In  order  to  maintain  a  suit  for  partition,  our  statute  does  not 
require  that  the  petitioner  claiming  an  interest  in  the  premises  should  be  enti- 
tled to  the  possession  thereof.  It  is  enough,  if  he  discloses  such  an  interest  aa 
the  statute  specifies — that  he  is  a  tenant  in  common,  or  joint  tenant,  or  a  copar- 
cener, and  what  interest  the  defendant  is  supposed  to  have  in  the  same. 

Appeal  from  the  Superior  Court  of  Chicago. 

The  opinion  states  the  case. 

Mr.  George  Scoville,  for  the  appellants. 

Messrs.  Hervey,  Anthony  &  Galt,  for  the  appellees. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  a  petition  under  chap.  79,  Revised  Statutes,  for 
the  partition  of  a  certain  lot  of  ground  in  the  city  of  Chicago. 

The  petition  conformed  to  the  statute,  and  showed  that 
appellants  and  appellees  were  each  owners  in  fee  of  a  certain 
undivided  interest  in  the  lot,  and  that  the  whole  lot  was  sub- 
ject to  a  life  estate  therein  of  Mrs.  Elizabeth  Snowhook. 

The  defendant  demurred  to  the  petition,  and  the  demurrer 
was  sustained  and  the  petition  dismissed.  Petitioners  appeal  to 
this  court,  and  the  only  point  made  is,  can  a  remainder-man 
or  reversioner  in  fee,  of  an  undivided  interest  in  real  property, 
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maintain  a  suit  for  partition  thereof,  against  the  owner  of  the 
remaining  undivided  interesttn  remainder,  the  whole  premises 
being  subject  to  a  life  estate  in  another,  and  unexpired? 

The  question  must  be  solved  with  reference  to  our  statute, 
it  being  a  statutory  proceeding.  Our  statute  upon  the  subject, 
entitled  "Partition,"  provides,  where  lands  are  held  in  joint 
tenancy,  tenancy  in  common,  or  coparcenary,  it  shall  be  lawful 
for  anyone  or  more  of  the  persons  interested,  to  present  a  petition 
to  the  circuit  court  of  the  county  in  which  the  lands,  or  a  major 
part  of  them,  lie,  praying  for  a  division  and  partition  of  such 
premises,  according  to  the  respective  rights  of  the  parties 
interested  therein,  and  for  a  sale  thereof  if  it  shall  appear  that 
partition  cannot  be  made  without  great  prejudice  to  the  own- 
ers. By  the  second  section,  it  is  provided,  that  in  addition  to 
a  particular  description  of  the  premises,  the  petition  shall  set 
forth  and  make  exhibits  of  the  rights  and  titles  of  all  parties 
interested  therein,  so  far  as  the  same  are  known  to  the  peti- 
tioners, including  tenants  for  years,  for  life,  by  the  curtesy,  or 
in  dower,  and  of  persons  entitled  to  the  reversion,  remainder, 
or  inheritance,  and  of  every  person  who,  upon  any  contin- 
gency, may  be  or  become  entitled  to  any  beneficial  interest  in 
the  premises,  so  far  as  the  same  are  known  to  the  petitioners, 
and  such  petition  shall  be  verified  by  affidavit.  By  the  third 
section  it  is  provided,  that  every  person  having  such  interest 
as  specified,  whether  in  possession  or  otherwise,  and  every 
person  entitled  to  dower  in  such  premises,  if  dower  has  not 
been  admeasured,  shall  be  made  a  party  to  the  petition. 

The  eighth  section  requires  the  court  to  ascertain  and  declare 
from  the  evidence,  in  case  of  default,  or  from  the  confessions 
by  pleas  of  the  parties  if  they  appear,  or  from  the  verdict,  the 
rights,  titles  and  interests  of  all  the  parties  to  the  proceedings, 
petitioners  as  well  as  defendants,  and  give  such  judgment  as 
may  be  required  by  the  rights  of  the  parties.  Scates'  Comp. 
160. 
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The  petition  in  this  case  conforms  to  the  statute,  and  the 
question  very  naturally  arises,  why  should  tenants  for  life  be 
made  parties  to  the  petition,  if  their  rights  were  not  to  be 
adjudicated  by  the  court  ?  We  can  perceive  no  reason  for  it, 
and  the  statute  no  where  intimates  that  the  petitioner  claiming 
an  interest  in  the  premises,  shall  be  entitled  to  the  possession 
thereof,  at  the  time  he  presents  his  petition  for  partition.  It 
is  sufficient  if  he  discloses  he  has  such  an  interest  as  specified 
in  the  statute — that  he  is  a  tenant  in  common,  or  joint  tenant, 
or  a  coparcener,  and  what  interest  the  defendant  is  supposed 
to  have  in  the  same,  and  it  would  seem,  though  that  interest 
may  be  a  life  estate,  as  in  this  case,  the  same  is  to  be  subject 
to  the  action  of  the  court  in  the  proceeding.  In  some  States, 
New  York,  for  one,  the  life  estate,  if  the  premises  cannot  be 
divided,  is  sold  and  the  proceeds  paid  over  to  the  owner 
thereof,  but  that  is  by  express  statute. 

It  is  insisted  by  appellees,  that  inasmuch  as  the  appellants 
do  not  show  they  were  entitled  to  the  possession  of  the  premi- 
ses, the  proceeding  cannot  be  sustained.  Now,  there  is  not  a 
word  in  the  statute  requiring  this  should  be  shown,  'the  peti- 
tion does  not  allege  that  the  owner  of  the  life  estate  is  in 
possession.  It  may  well  be,  that  one  person  is  the  owner  of  a 
life  estate  in  premises  which  are  actually  in  the  possession  of 
the  owner  of  the  fee,  he  paying  rent.  Such  owner,  if  out  of 
possession,  is  seized  of  the  estate,  and  actual  possession  or  a 
right  of  possession,  is  not,  by  the  statute,  deemed  to  be  neces- 
sary. 

In  some  of  the  States,  such  right  of  possession  is  made 
requisite  by  statute,  to  maintain  the  proceeding.  In  Massa- 
chusetts, it  cannot  be  instituted  by  a  remainder-man  or  rever- 
sioner; nor  in  Maine.  In  New  York,  the  final  judgment 
is  conclusive  on  all  parties  named  in  the  petition,  and  all  par- 
ties interested  who  may  be  unknown,  to  whom  notice  was 
given  by  publication,  but  the  judgment  does  not  affect  persons 
having  claims  to  the  whole  of  the  premises,  or  tenants  in 
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dower,  by  the  curtesy,  or  for  life ;  and  the  same  in  Minnesota. 
In  Wisconsin,  one  or  more  tenants  in  common,  coparcenary, 
or  joint  tenants,  may  have  partition,  but  such  persons  must 
have  an  estate  in  possession.  One  who  has  only  an  estate  in 
remainder  or  reversion,  cannot  maintain  the  action ;  so  in 
Michigan. 

In  New  Jersey,  there  may  be  a  partition  among  parties 
holding  in  reversion  or  remainder,  by  consent  of  the  particu- 
lar tenants ;  or  if  partition  cannot  be  made,  the  premises  may 
be  sold,  and  the  particular  tenants  paid  their  proportion  of  the 
proceeds ;  somewhat  similar  to  the  statute  of  New  York,  in 
this  respect.  In  Tennessee,  the  proceedings  are  similar  to  our 
own,  but  the  partition  does  not  affect  the  claim  of  any  one 
having  a  life  estate  in  the  whole  of  the  premises. 

In  Texas,  the  provision  is,  simply,  that  any  part  owner  of 
lands  may  compel  partition  by  any  lawful  method,  and  that 
no  such  partition  shall  prejudice  those  entitled  to  reversions  or 
remainders. 

In  California,  the  judgment  in  partition  does  not  affect  a 
tenant  for  a  less  term  than  ten  years  to  the  whole  of  the  pro- 
perty. In  Oregon,  the  decree  does  not  affect  tenants  for  years 
or  for  life  of  the  whole  property.  2  Wash,  on  Heal  Property, 
591.  note. 

From  this  it  will  be  seen,  but  few  of  the  States  inhibit  a 
remainder-man  or  reversioner  from  instituting  this  proceeding. 
It  is  a  matter  to  be  provided  for  by  statute,  and  as  our  statute 
is  silent  on  the  subject,  we  see  no  reason  why  such  a  party 
should  not  have  the  action.  It  may  be  very  important  to  one 
holding  such  an  estate  with  another  holding  the  same  kind  of 
of  an  estate,  that  their  particular  interests  should  be  set  off 
and  allotted  to  them,  or  if  not  capable  of  being  so  done  with- 
out prejudice,  that  such  interests  should  be  sold.  An 
undivided  interest  in  property  is  not  so  secure  as  a  separate 
one,  and  every  such  proprietor  desires  to  know  certainly  what 
he  does  own,  and  so  long  as  the  owner  of  the  life  estate  is  not 
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affected  by  the  proceeding,  we  see  no  reason  why  that  interest 
should  be  an  obstacle  in  the  way  of  a  partition  between  those 
owning  the  fee  as  reversioners. 

The  cases  referred  to  by  appellees,  Culver  v.  Culver,  2  Root 
(Conn.),  278  ;  Nichols  v.  Nichols,  28  Verm.  228,  and  Brock  v. 
Eastman,  ib.  658,  are  relied  on  as  sustaining  the  position  they 
occupy.    - 

It  is  admitted,  they  do  go  to  that  extent,  and  the  decisions 
were  made  under  statutes  similar  to  our  own,  but  with  a  dif- 
ference. In  Connecticut,  the  court  can,  in  the  first  instance, 
order  a  sale  of  the  whole  premises,  in  which  case,  the  owner 
of  the  life  estate  could  be  dispossessed.  And  in  Yermont,  if 
no  one  of  the  parties  interested  will  consent  to  raise  an 
assignment  of  it,  and  pay  such  sum  as  the  commissioners 
direct,  the  court  will  order  the  commissioners  to  sell  the  estate 
and  execute  conveyances  which  will  bind  the  owners  and 
all  persons  claiming  under  them,  and  the  same  result  will  fol- 
low. 

The  references  made  to  support  the  views  of  the  court  in 
the  Yermont  cases,  are  to  Massachusetts  and  New  York,  whose 
statutes  require  the  petitioner  to  show  a  right  of  possession. 

Our  statute  not  so  providing,  we  can  see  no  objection  to  the 
remainder-men  compelling  a  partition  among  themselves,  leav- 
ing the  life  estate  intact.  The  owner  of  the  life  estate  has 
made  no  objections  to  the  proceeding. 

Reference  is  made  by  appellants  to  the  law  of  1861,  amend- 
ing chap.  79,  but  we  do  not  see  its  application  to  this  case. 
Here  there  are  no  conflicting  claims  to  settle,  or  clouds  to  be 
removed,  nor  infants,  or  unknown  parties. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


58— 48th  III. 
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Thompson  Weir 

v. 
Andrew  Leibert. 

Volunteers — construction  of  certain  resolutions  adopted  by  the  board  >f  super- 
visors of  Jo  Daviess  county,  March  Id,  1865,  relative  to  paying  a  bounty  to  volun- 
teers. The  construction  to  be  given  to  the  resolutions  of  the  Board  of  Supervi- 
sors^of  Jo  Daviess  county,  adopted  March  2d,  1865,  relative  to  the  payment  of  a 
bounty  of  $200.00  to  volunteers,  is,  that  the  money  thus  appropriated  should  be 
distributed  among  the  several  townships,  in  proportion  to  the  number  of  their 
volunteers,  to  be  paid  only  to  persons  enlisting  after  their  adoption, — intending 
that  the  several  townships  should,  by  adding  this  sum  of  $200.00  to  tk^ir  own 
bounties,  make  a  sum  not  exceeding  $400.00  to  be  paid  to  new  recruits. 

Writ  of  Error  to  the  Circuit  Court  of  Jo  Daviess  county ; 
the  Hon.  Benjamin  R.  Sheldon,  Judge,  presiding. 

The  opinion  states  the  case. 

Messrs.  Small  &  Miller,  for  the  plaintiff  in  error. 

Mr.  D.  W.  Jackson,  for  the  defendant  in  error. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court: 

This  is  an  action  for  money  had  and  received,  based  upon 
the  following  state  of  facts : 

The  contingent  of  Jo  Daviess  county,  under  the  last  call  of 
the  President  for  volunteers  in  the  late  war,  was  556  men. 
This  contingent  was  again  divided  among  the  different  town- 
ships. In  February,  1865,  the  town  of  Woodbine,  of  which 
the  plaintiff  in  error,  Weir,  was  supervisor,  appointed  a  com- 
mittee to  procure  volunteers.  This  committee  offered  a  bounty 
of  six  hundred  dollars,  under  which  offer,  Leibert,  the  defen- 
dant in  error,  enlisted,  and  received  his  money.     Subsequently 
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to  this,  in  March,   1865,  the  board  of  supervisors   for  the 
county  adopted  the  following  resolutions  : 

"Whereas,  The  President  of  the  United  States  has  again 
called  for  volunteers  to  fill  up  our  armies,  in  order  that  our 
present  grand  military  successes  may  continue  until  the  rebel- 
lion has  ceased ;  and  whereas,  it  seems  to  be  the  wish  of  the 
majority  of  the  people  of  this  county,  that  a  draft  should 
not  take  place,  if  it  can  be  avoided  by  paying  a  reasonable 
bounty  to  volunteers  ;  therefore, 

"Resolved,  1st.  That  the  finance  committee  be  instructed  to 
borrow  the  sum  of  one  hundred  and  eleven  thousand  two 
hundred  ($111,200)  dollars,  for  the  purpose  of  paying  the  sum 
of  two  hundred  ($200)  dollars  to  each  volunteer  who  enlists  to 
fill  the  quota  of  556  men  now  due  from  this  county,  as  herein- 
after provided. 

"  2d.  That  upon  borrowing  and  receiving  said  money,  and 
the  presentation  of  the  certificate  of  mustering  in,  or  other 
evidence  of  mustering  in  satisfactory  to  the  committee,  the 
same  shall  be  paid  to  the  supervisor  of  each  of  the  several 
townships  in  the  county,  paying  to  each  the  sum  necessary  to 
give  each  volunteer  or  drafted  man  in  his  town  ship,  the  said 
sum  of  two  hundred  ($200)  dollars." 

There  were,  also,  three  other  resolutions  adopted,  which 
relate  merely  to  the  mode  of  raising  the  money,  and  do  not 
affect  the  question  now  before  us,  and  then  the  following  pro- 
viso was  offered  and  adopted,  as  an  amendment  to  the  first 
resolution : 

"Provided,  always,  and  this  loan  is  granted  under  the 
express  condition,  that  after  this  date  no  township  in  this 
county  shall  pay  to  each  volunteer  over  four  hundred  ($400) 
dollars,  under  a  forfeiture  of  said  township  claim  in  said  county 
bounty." 
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Under  these  resolutions,  the  plaintiff  in  error,  as  supervisor 
of  the  town  of  Woodbine,  received,  on  the  29th  of  March, 
$1,000,  and  on  the  18th  of  April,  $800,  as  the  amount  due  on 
account  of  enlistments  in  that  township,  among  which  was 
reckoned  that  of  the  defendant  in  error.  The  money  received 
was  applied  in  payment  of  the  money  borrowed  by  the  town, 
and  this  suit  is  brought  by  Leibert  to  recover  the  two  hundred 
dollars  which  he  insists  should  have  been  paid  to  him  as 
bounty,  under  the  resolutions  of  the  board  of  supervisors. 

The  determination  of  the  case  depends  on  the  construction 
to  be  given  to  these  resolutions,  and  the  question  is  not  free 
from  difficulty.  We  have,  however,  arrived  at  a  different 
conclusion  from  that  entertained  by  the  circuit  court.  That 
court  instructed  the  jury,  in  substance,  that  the  effect  of  these 
resolutions  was  to  give  the  money  directly  to  the  volunteers, 
whether  the  volunteers  enlisted  before  or  after  their  adoption, 
and  irrespective  of  the  fact  that  he  had  already  received  from 
his  township  more  than  the  two  hundred  dollars  appropriated 
by  the  county.  It  is  contended  on  the  other  hand,  by  the 
counsel  for  the  plaintiff  in  error,  that  the  board  of  supervisors 
intended,  in  this  contingency,  to  allow  the  various  townships 
to  receive  the  money  for  their  own  reimbursement. 

It  may  be  first  remarked,  that  the  resolutions,  under  the 
ordinary  rules  of  construction,  would  apply  only  to  volunteers 
thereafter  enlisting.  To  this  it  is  replied,  that  the  county 
raised  a  sum  sufficient  to  pay  the  bounty  to  each  man  of  the 
entire  contingent,  whether  already  enlisted  or  yet  to  be  enlisted. 
This  is  true,  but  it  still  leaves  open  the  question,  as  to  the  pur- 
pose for  which  it  was  intended  the  money  should  be  used, 
where  volunteers  had  already  been  obtained  by  the  payment 
of  larger  bounties.  By  the  terms  of  the  resolutions,  the  money 
was  to  be  paid  over  to  the  supervisors  of  the  different  town- 
ships, and  unless  they  were  to  receive  it  upon  an  absolute  trust 
for  the   benefit   of  all  volunteers,  whether  enlisted  or  to  be 
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enlisted,  and  without  discretion  on  the  part  of  the  towns,  then 
it  is  clear  this  plaintiff  can  not  recover. 

Now,  if  the  board  of  supervisors  intended  this  unconditional 
distribution  of  the  fund,  what  could  have  been -their  object? 
To  pay  a  bounty  of  two  hundred  dollars  to  volunteers  who  had 
already  enlisted,  would  have  been  a  simple  gratuity,  and  would 
in  no  wise  diminish  the  liability  of  the  county  to  a  draft, 
which  was  the  object  declared  in  the  preamble.  Their  right 
to  make  such  a  gratuity  they  must  have  regarded  as  very 
questionable,  and  the  only  end  they  could  have  had  in  view, 
if  they  really  intended  to  make  it,  would  have  been  equality 
between  the  volunteers  in  the  distribution  of  their  bounty. 
Yet,  instead  of  securing  such  object,  they  would  really  be 
defeating  it,  if  they  intended  the  money  to  be  paid  to  volun- 
teers already  enlisted  in  the  town  of  Woodbine  and  other 
towns  similarly  situated,  for  by  the  terms  of  their  proviso,  no 
volunteer  thereafter  was  to  receive  over  four  hundred  dollars 
from  his  township,  while  the  volunteers  in  Woodbine  had 
already  received  six  hundred. 

Now,  how  can  we  suppose  that  an  intelligent  board  of 
supervisors,  while  legislating  with  an  express  view  to  the  lim- 
itation of  bounties  to  four  hundred  dollars,  and  that,  too,  in 
reference  to  future  volunteers,  whom  it  was  so  important  to 
secure  in  order  to  avoid  the  draft,  could,  at  the  same  time, 
intend  to  increase  the  bounty  of  volunteers  already  enlisted 
to  just  twice  that  sum?  How  can  we  suppose  they  intended 
to  say,  that  volunteers  already  enlisted  should  have  a  six  hun- 
dred dollar  bounty  raised  to  eight  hundred,  but  volunteers 
thereafter  to  be  enlisted  should  have  but  four  hundred  ? 

And  we  can  not  suppose  they  were  legislating  in  ignorance 
as  to  the  bounties  that  the  townships  had  been  paying,  for  the 
contrary  is  indicated  by  the  language  of  this  very  proviso,  and 
the  amount  of  bounties  paid  in  the  different  townships  must 
of  necessity  have  been  known  to  the  board  through  the  respec- 
tive  supervisors.      While  we  can  not  impute  to  the  board 
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the  self-contradiction  and  unreasonableness  which,  wonld  be 
involved  in  such  a  plan,  we  can,  on  the  other  hand,  understand 
how,  as  the  county  was  about  to  borrow  money  for  bounties, 
they  may  have  thought  the  most  equitable  plan  would  be,  to 
borrow  a  sum  estimated  upon  the  basis  of  two  hundred  dol- 
lars to  each  man,  and  distribute  it  among  the  townships  in 
proportion  to  the  number  of  their  volunteers,  intending  that 
the  townships  should,  by  adding  it  to  their  own  bounties,  make 
a  sum  not  exceeding  four  hundred  dollars,  to  be  paid  to  new 
recruits,  and  when  bounties  had  been  already  paid  equal  to 
this  sum,  use  the  fund  in  payment  of  the  money  borrowed  for 
that  purpose.  This  would  preserve  equality  between  the  dif- 
ferent townships,  in  the  appropriation  of  a  fund  raised  by 
county  taxation,  and  as  this  construction  does  no  violence  to 
the  language  of  the  resolutions,  we  must  adopt  it,  rather  than 
one  which  would  attribute  to  the  board  a  plan  inconsistent 
and  unreasonable.  The  construction  we  adopt  not  only  does 
no  violence  to  the  language  of  the  resolutions,  but,  when  they 
are  considered  in  connection  with  the  proviso,  is  their  most 
simple  and  natural  interpretation.  They  do  not  contain  any 
thing  directing  the  money  to  be  paid  to  the  volunteers  already 
enlisted.  They  declare  in  the  preamble  that  it  was  desirable 
to  avoid  a  draft  by  paying  a  bounty,  and  in  the  first  resolution 
direct  money  to  be  raised  "  for  the  purpose  of  paying  the  sum 
of  two  hundred  dollars  to  each  volunteer  who  enlists  to  fill  the 
quota  of  556  men,  now  due  from  this  county."  But  when 
this  sum,  and  more,  had  been  already  raised  and  paid,  and  the 
volunteer  secured,  no  reason  for  paying  him  this  additional 
sum  would  exist,  but  it  would  be  reasonable  that  the  different 
townships,  which  had  more  or  less  filled  their  quotas,  should 
be  placed  on  an  equality,  and,  therefore,  by  the  second  resolu- 
tion, the  whole  fund  is  distributed  among  them,  and  by  the 
proviso,  a  bounty  of  more  than  four  hundred  dollars  is  for 
bidden  under  penalty  of  forfeiture  of  what  is  termed  the 
"  township  claim  in  said  county  bounty." 


1868.]  Stukman  v.  Colon.  463 


Svllabus. 


One  of  the  witnesses  states,  that  after  the  county  bounty 
was  raised,  he  enlisted  in  this  same  town  of  Woodbine,  and 
received  only  four  hundred  dollars.  This  shows  what  inequality 
would  have  been  created  between  different  volunteers,  if  these 
resolutions  had  then  received  the  construction  it  is  now  sought 
to  give  them.  In  fact,  they  would  probably  have  defeated 
their  own  object. 

We  are  of  opinion  the  plaintiff  was  not  entitled  to  a  verdict, 
and  the  judgment  must  be  reversed. 

Judgment  reversed. 


William  Sturman 

v. 

William  Colon. 

1.  Trespass — plea — general  issue.  Where  a  plea  to  an  action  of  quare  clau- 
sumf regit  set  up  that  the  defendant's  cattle  were  free  commoners  on  unenclosed 
land  adjoining  the  locus  in  quo,  and  that  the  fences  around  plaintiff's  premises 
were  insufficient  to  turn  ordinary  stock,  by  reason  of  which  the  supposed  tres- 
passes were  committed :  Held,  That  it  was  error  in  the  circuit  court  to  sustain 
a  demurrer  to  the  plea  on  the  ground  that  it  amounted  to  the  general  'issue. 
Such  a  defense,  in  such  an  action,  must  be  specially  pleaded. 

2.  Same — when  the  action  is  local.  An  action  for  trespass  to  real  estate  is  local, 
and  the  trespass  must  be  proved  to  have  been  committed  at  the  place  where  laid 
in  the  declaration.  But  it  seems  that  such  proof  need  not  be  strict.  Any  evi- 
dence from  which  it  may  be  reasonably  inferred  will  suffice. 

Appeal  from  the  Circuit  Court  of  Livingston  county j 
the  Hon.  Charles  H.  Wood,  Judge,  presiding. 

The  opinion  states  the  case. 
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Mr.  Marvin  S.  Robinson  and  Mr.  Charles  J.  Beattie,  for 
the  appellant. 

Messrs.  Payson  &  Perry,  for  the  appellee. 

Mr.  Justice  "Walker  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  trespass  quare  clausum  f  regit,  brought 
by  appellee,  in  the  Livingston  Circuit  Court,  against  appel- 
lant. The  declaration  describes  the  locus  in  quo  as  being  the 
close  of  the  plaintiff,  situate  in  the  county  of  Livingston,  and 
State  of  Illinois,  and  by  the  section,  town  and  range.  Defen- 
dant filed  several  pleas ;  first,  the  general  issue  ;  second,  a  plea 
of  license,  upon  both  of  which  issue  to  the  country  was  joined. 
The  third  plea  avers  that  the  cattle  were  free  commoners  upon 
unenclosed  lands  adjoining  the  plaintiff's  close,  and  that  he 
had  no  sufficient  fence  to  turn  ordinary  stock ;  and  that  for 
the  want  of  a  sufficient  fence  around  his  close,  the  cattle 
escaped  from  the  unenclosed  lands  and  entered  the  close 
without  defendant's  knowledge  and  against  his  will,  and  com- 
mitted the  several  supposed  trespasses.  To  this  plea  plaintiff 
demurred,  and  assigned  for  cause  that  the  plea  amounted  to  the 
general  issue.  The  court  sustained  the  demurrer  and  defen- 
dant abided  by  his  plea.  A  trial  was  had  by  the  court  and  a 
jury,  when  a. verdict  was  returned  in  favor  of  plaintiff,  and 
assessing  his  damages  at  $138. 75.  Defendant  thereupon 
entered  a  motion  for  a  new  trial,  which  was  overruled,  and 
judgment  was  rendered  upon  the  verdict.  The  case  is 
brought  to  this  court  by  appeal,  and  a  reversal  is  sought  on 
several  grounds. 

The  first  question  presented  by  the  record  is,  whether  the 
third  plea  amounted  to  the  general  issue,  it  not  being  denied 
that  the  facts  it  sets  up  constitnte  a  defense.  In  the  case  of 
Misner  v.  Lig/ithall,  13  111.  609,  the  same  defense  was  inter- 
posed by  a  plea,  but  no  exceptions  seem  to  have  been  taken 
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to  it.  Iii  Ohitty's  pleadings,  vol.  1  p.  505,  8  Am.  Ed.,  it  is 
said,  that  "  an  excuse  of  the  trespass,  as  on  account  of  a  defect 
of  fences,  which  the  plaintiff  was  bound  to  repair,  or  a  license 
from  the  plaintiff,  and  a  justification  under  a  rent  charge,  or 
in  respect  to  an  easement  or  incorporeal  right,  as  common,  of 
fishery,  or  of  pasture,  or  of  turbary  and  a  right  of  way,"  with 
other  defenses  there  enumerated,  "  must  be  pleaded  specially." 
This  defense  was  that  of  defective  fences  which  appellee  was 
bound  to  repair,  and  hence,  this  plea  falls  within  the  rule  and 
must  be  governed  by  it.  The  court  therefore  erred  in  sustain- 
ing the  demurrer. 

On  the  trial  in  the  circuit  court,  appellant  asked  a  number 
of  instructions,  the  fourteenth  of  which  the  court  refused  to 
give.     It  is  this  : 

"The  jury  are  further  instructed  that  in  this  case  it  is 
necessary  for  the  plaintiff  to  prove  that  the  premises  on  which 
the  injuries  and  trespasses  complained  of  were  committed,  if 
any  were  committed,  are  located  in  Livingston  county,  and 
State  of  Illinois,  as  laid  in  his  declaration,  and  if  the  plaintiff 
has  failed  to  make  such  proof  then  the  law  is  for  the  defen- 
dant, and  the  jury  will  find  him  not  guilty." 

It  is  insisted  that,  as  the  action  is  local,  appellee  was 
bound  to  prove  the  trespass  to  have  been  committed  on  the 
premises  described  in  the  declaration,  and  that  appellant  had 
a  right  to  have  the  jury  so  informed.  In  Chit.  PI.  26S,  it 
is  said  that  actions,  though  merely  for  damages  occasioned 
by  injuries  to  real  property,  are  local,  as  trespass,  &c.  Hence, 
this  action  is  local.  And  Starkie,  in  his  treatise  on  Evidence, 
vol.  3,  p.  1,435,  says :  k'An  action  of  trespass  quare  clausum  • 
f regit  is  local,  and  must  be  proved  to  have  been  committed 
within  the  county  as  alleged.  The  description  of  the  local 
situation  of  the  close  within  a  particular  parish  or  township 
is  also  material.  And  when  the  locus  in  quo  is  described  by 
59 — 48th  III. 
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its  abuttals,  a  variance  from  the  description  of  any  one  abut- 
tal in  evidence  will  be  fatal."  And  he  refers,  in  support  of 
the  rule,  to  Taylor  v.  Hooman,  Moore,  161,  and  5  B.  and  A. 
221,  Bui.  K.  P.  89  ;  Nowell  v.  Sands,  2  Polls  ab.  678.  While 
such  proof  is  necessary,  it  is  believed  that  it  is  not  essential 
that  it  should  be  strict  in  its  character.  Evidence  from  which 
it  may  be  reasonably  inferred  that  the  trespass  was  commit- 
ted as  laid  will  suffice.  From  these  authorities  it  follows  that 
this  instruction  should  have  been  given.  The  judgment  of 
the  court  below  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Cyrus  Low 
v. 
William  Pardee. 

Contracts — subsequent  waiver  of  conditions.  Where  a  party  purchased  a  corn 
planter  on  condition  that  if  he  did  not  like  it  he  was  to  return  it,  and  in  an  action 
for  the  price  of  the  planter,  wherein  it  was  sought  to  recover  on  the  ground  that 
the  purchaser  had  retained  it  an  unreasonable  time,  it  appeared  that  the  vendor 
had  dispensed  with  the  return  of  the  machine,  he  preferring  it  should  remain  hi 
the  possession  of  the  defendant,  it  was  held  there  could  be  no  recovery. 

Writ  or  Error  to  the  Circuit  Court  of  Mercer  county ;  the 
Hon.  Arthur  A.  Smith,  Judge,  presiding. 

The  opinion  states  the  case. 

Mr.  B.  C.  Taliaferro,  for  the  plaintiff  in  error. 
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Mr.  John  C.  Pepper  and  Messrs.  Goitdy  &  Chandler,  for 
the  defendant  in  error. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  a  case  on  appeal  from  a  justice  of  the  peace  to 
the  circuit  court  of  Mercer  county,  in  which  William  Pardee 
recovered  a  judgment  against  Cyrus  Low  for  twenty-eight 
dollars-  and  seventy- five  cents,  for  a  corn  planter  sold  and 
delivered  by  Pardee  to  Low.  It  appears  the  contract  was,  if 
Low  did  not  like  the  planter  he  was  to  return  it  and  nothing 
was  to  be  paid.  The  claim  was,  that  he  did  not  return  it,  and 
the  court  instructed  the  jury  for  the  plaintiff,  that  if  they 
believed,  from  the  evidence,  that  the  defendant  took  the 
machine  and  agreed  to  return  it  if  it  did  not  raise  more  corn 
than  any  other  planter,  it  was  the  duty  of  the  defendant,  so 
soon  as  he  tested  it,  to  return  it,  and  if  he  retained  it  an  unrea- 
sonable time  he  was  liable  for  the  value. 

This  instruction,  and  another  one  of  the  same  import,  were 
doubtless  correct  law ;  but  it  was  distinctly  proved  on  the 
trial,  that  the  plaintiff,  by  his  agent,  had  dispensed  with  the 
return  of  the  machine,  he  preferring  it  should  remain  in  the 
possession  of  the  defendant. 

The  verdict  should  have  been  set  aside  as  contrary  to  the 
evidence.  For  these  reasons  the  judgment  is  reversed  and 
the  ^ause  remanded. 

Judgment  reversed. 
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George  A.  Thompson 

v. 

Elliott  Anthony. 


1.  New  trial — verdict  against  the  evidence.  Where  the  evidence  is  contradic- 
tory, and  there  is  not  such  a  preponderance  on  either  side  as  would  justify  the 
court  in  setting  aside  the  verdict,  whichever  way  found,  the  question  being 
merely  as  to  the  credibility  of  the  witnesses,  a  new  trial  will  not  be  granted. 

2.  Same — upon  the  ground  of  surprise.  A  new  trial  will  not  be  awarded,  upon 
the  affidavit  of  a  defendant,  alleging  that  he  was  surprised  by  the  testimony  of 
the  plaintiff,  it  appearing,  that  that  portion  of  the  testimony  of  plaintiff  by  which 
defendant  alleges  himself  to  have  been  surprised,  was  substantially  contradicted 
by  the  deposition  of  the  defendant,  which  was  read  on  the  trial,  he  having  volun- 
tarily absented  himself  from  court. 

3.  Where  a  defendant  gives  his  deposition  and  voluntarily  absents  himself 
from  the  trial,  he  will  not  be  granted  a  new  trial,  merely  for  the  purpose  of  giving 
him  an  opportunity  to  appear  on  the  stand  and  deny,  orally,  the  statements  of 
the  plaintiff,  which  he  had  in  his  deposition  already  denied. 

Appeal  from  the  Superior  Court  of  Chicago. 

This  was  an  action  of  assumpsit,  instituted  in  the  Superior 
Court  of  Chicago,  by  the  appellee,  Elliott  Anthony,  against 
the  appellant,  George  A.  Thompson,  to  recover  for  alleged 
professional  services  rendered  in  procuring  a  right  of  way  into 
the  city  of  Chicago,  for  appellant's  railroad.  Claim,  $5,000. 
The  cause  was  tried  before  the  court  and  a  jury,  who  gave  a 
verdict  for  the  plaintiff  for  the  full  amount  claimed.  A  motion 
for  a  new  trial  was  made  and  overruled,  and  judgment  ren- 
dered on  the  verdict.  "Whereupon,  the  defendant  below 
appeals  to  this  court. 


Mr.  S.  B.  Perry,  for  the  appellant. 
Mr.  Sidney  Smith,  for  the  appellee. 
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Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

We  are  asked  to  reverse  the  judgment  in  this  case,  first, 
because  the  verdict  was  against  the  evidence,"  and  secondly, 
because  the  appellant,  in  his  affidavit,  alleges  he  was  surprised 
by  the  testimony  of  the  plaintiff.  As  to  the  first  point  it  is 
necessary  only  to  say,  that  the  testimony  was  contradictory, 
and  there  was  not  such  a  preponderance  on  one  side  or  the 
other  as  to  justify  the  court  in  setting  aside  the  verdict,  whether 
found  for  plaintiff  or  defendant.  It  was  merely  a  question  of 
credibility  of  witnesses. 

The  affidavit,  alleging  surprise,  is  made  with  a  view  of 
meeting  the  testimony  of  appellee  with  that  of  appellant  on 
another  trial.  The  deposition  of  the  appellant  was  taken  and 
read  on  the  former  trial,  the  appellant  having,  previous  to  the 
trial,  gone  to  New  York,  on  what  he  terms,  in  his  affidavit, 
"  pressing  and  urgent  business,"  without,  however,  disclosing 
what  the  nature  of  that  business  was.  That  portion  of  appel- 
lee's testimony  by  which  appellant  alleges  himself  to  have 
been  surprised,' is  the  statement  that  appellee  proposed  to 
appellant,  formally,  the  terms  upon  which  he  would  act  as  his 
attorney,  and  that  one  of  those  terms  was  the  payment  of  five 
thousand  dollars  in  case  appellee  should  procure  from  the  city 
council  a  right  of  way  into  the  city,  for  appellant's  road, 
which  proposition,  appellant,  through  his  agent,  Smith,  after- 
wards accepted.  But  the  appellee,  in  his  deposition,  has  the 
benefit  of  a  substantial  denial  of  this  statement.  He  says  : 
u  I  never  retained  or  employed  the  plaintiff  to  do  or  per- 
form for  me  any  services  of  any  kind,  professionally  or 
otherwise,  other  than  those  contemplated  or  stipulated  for 
in  the  arrangement  or  agreement  made  by  said  Smith 
with  the  plaintiff,"  and  Smith  was  sworn  as  a  witness, 
and  testified  what  he  understood  his  arrangement  to  have 
been.  The  entire  deposition  of  appellant  is  to  the  effect  that 
whatever  arrangement  was  made  in  regard  to  fees  was  made 
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with  Smith,  and  this  is  a  substantial  contradiction  of  the  testi- 
mony of  appellee.  We  are  asked,  then,  to  grant  a  new  trial, 
merely  that  one  of  the  parties  may  appear  on  the  stand  and 
deny,  with  more  emphasis  and  particularity,  the  statements 
of  the  appellee,  which  he  has  already  denied  in  substance,  and 
this,  after  having  voluntarily  absented  himself  from  court. 
Such  an  application  has  no  merit.  He  does  not  propose  to 
offer  any  new  evidence  at  another  trial,  but  merely  to  have  the 
benefit  of  his  own  statement,  made  orally,  before  the  jury. 
He  had  this  privilege  before,  but  chose  to  take  the  chances 
of  a  verdict  upon  his  deposition.  By  that  choice  he  must 
abide.'  If  a  new  trial  were  granted  in  this  case,  it  might  be 
insisted  upon  in  any  case  where  one  party  has  been  present 
and  testified,  while  the  other  has  been  attending  to  his  business 
elsewhere.  The  absent  party,  if  defeated  by  the  testimony 
of  his  adversary,  would  almost  always  be  able  to  allege  sur- 
prise. Trials  before  a  jury  generally  arise  from  a  difference 
of  belief  between  the  parties  as  to  the  true  state  of  the  facts, 
and  it  is  folly  in  one  party  to  expect  that  the  testimony  of  the 
other  will  agree  with  that  which  he  would  himself  give.  He 
should  anticipate  a  disagreement,  and  if  he  desires  the  benefit 
of  his  own  testimony  should  be  present  at  the  trial.  If  he  is 
voluntarily  absent  he  can  not  expect  the  court  to  set  aside  the 
verdict  merely  that  he  may  give  his  own  version,  or  because 
that  given  by<  his  adversary  is  different  from  what  his  own 
would  be.  If  the  appellant  has  suffered  in  this  case  it  has 
been  by  his  own  voluntary  act. 

Judgment  affirmed. 
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Lucy  M.  Gale 
W.  Selden  Gale  et  al. 

Election  between  alternate  provisions  in  a  will — of  the  time  when  such  election  will 
be  barred.  A  testator,  in  his  will,  bequeaths  to  his  wife  an  annuity,  together  with 
the  use  and  occupation  of  the  homestead  during  her  natural  life,  or,  in  lieu  of 
the  homestead,  bequeaths  to  her  one  thousand  dollars,  to  be  paid  to  her  by  his 
executors  five  years  after  the  testator's  death,  or  sooner,  if  she  shall  prefer  to 
use  it  in  the  erection  of  a  dwelling  house,  upon  a  lot  given  her  for  that  purpose, 
if  she  so  elects,  together  with  certain  other  town  lots,  to  further  aid  and  assist 
in  the  erection  of  such  dwelling  house  :  Held,  that  under  such  a  will,  the  widow 
could  not  be  barred  in  her  election,  between  these  provisions  contained  in  the 
will,  prior  to  the  expiration  of  the  five  years  after  the  testator's  death,  or  prior 
to  a  tender  by  the  executors  of  the  will,  of  the  alternative  devise  of  one  thou- 
sand dollars. 

Appeal  from  the  Circuit  Court  of  Knox  county ;  the  Hon. 
John  S.  Thompson,  Judge,  presiding. 

The  facts  in  this  case  are  fully  presented  in  the  opinion. 

Messrs.  Lanphere  &  Price,  for  the  appellant. 

Messrs.  Williams  &  Clark,  for  the  appellees. 

Mr.  Justice  "Walker  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  chancery,  brought  by  Lucy  M.  Gale,  in 
the  Knox  Circuit  Court,  against  the  executors  and  heirs 
of  George  W.  Gale,  deceased.  The  object  of  the  bill  was  to 
compel  the  conveyance  to  her  of  certain  real  estate  in  the  city 
of  Galesburg,  which  she  claims  under  the  will  of  deceased, 
who  was  her  husband.  A  hearing  was  had,  which  resulted 
in  a  decree  dismissing  the  bill. 
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This  whole  controversy  grows  out  of  the  construction  of  the 
will  of  George  "W.  Gale,  deceased.  The  portion  under  which 
she  claims  is  this  : 

"  I  give,  bequeath  and  devise,  first :  To  my  beloved  wife, 
Lucy  M.  Gale,  if  she  shall  survive  me,  the  annual  sum  of  six 
hundred  dollars  during  her  natural  life,  to  be  paid  out  of  the 
proceeds  of  my  estate,  in  equal  quarterly  payments,  at  Gales- 
burg.  Also,  the  use  and  occupation,  during  her  natural  life, 
so  long  as  she  should  wish  to  keep  house,  of  the  house  in 
which  I  live,  with  the  grounds  around  the  same,  bounded  by 
North  and  Cherry  streets  on  the  south  and  west,  on  the  east 
by  a  line  midway  between  Cherry  and  Prairie  streets,  on  the 
north  by  the  garden  fence,  but  subject  to  the  rights  of  the 
heirs  of  "William  J.  Selden  ;  also,  a  horse,  harness  and  buggy, 
with  right  to  keep  the  same  for  her  own  use,  and  hay  and 
grain  for  use  of  the  horse,  in  the  barn  attached  to  the  house 
in  which  I  live  ;  but  if  my  said  wife  shall  prefer  not  to  occupy 
the  house  aforesaid,  and  in  lieu  thereof,  I  give  and  bequeath 
to  her  one  thousand  dollars,  to  be  paid  to  her  by  my  executors, 
out  of  the  proceeds  of  my  estate,  five  years  after  my  decease, 
and  interest  thereon,  to  be  paid  annually,  at  the  rate  of  six 
per  cent.,  or,  if  she  shall  prefer,  to  be  paid  to  her,  to  be  used 
in  the  erection  of  a  house  upon  the  lot  hereinafter  given  to 
her  for  that  purpose.  Upon  the  same  condition,  and  provided 
she  shall  build  thereon,  I  give  to  my  said  wife,  a  building  lot 
on  Prairie  street,  six  rods  in  width,  bounded  on  the  west  by  a 
line  drawn  midway  between  Cherry  and  Prairie  streets,  and 
on  the  south  by  a  line  drawn  ten  rods  from,  and  parallel  to 
North  street,  and  if  she  shall  build  as  aforesaid,  to  further  aid 
in  building  said  house  on  said  building  lot,  I  give  to  my  said 
wife,  lots  nine  (9),  ten  (10),  eleven  (11)  and  twelve  (12),  in 
block  fifteen  (15),  in  Gale's  Second  Addition  to  Galesburg. 
These  gifts  and  bequests  to  be  accepted  and  received  by  her 
in  lieu  of  her  right  of  dower  to  my  estate." 
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It  is  urged  that,  by  the  terms  of  this  provision  of  the  will, 
the  widow  was  bound  to  elect,  in  a  reasonable  time,  whether 
she  would  retain  the  homestead  or  take  the  lots  and  piece  of 
ground  upon  which  to  erect  a  dwelling,  and"  the  pecuniary 
bequest  of  one  thousand  dollars  for  the  purpose  of  erecting 
such  a  building.  That,  having  retained  and  occupied  the 
homestead  for  more  than  four  years,  she  is  now  estopped  to 
elect  to  take  the  other  provisions  of  this  will,  and  must  be 
held  to  have  determined  to  hold  the  homestead,  in  full  satis- 
faction of  her  dower  and  this  other  claim  under  the  will. 

The  whole  question  in  this  case,  turns  upon  the  true  con- 
struction of  this  clause  of  the  will.  And,  like  the  construction 
of  all  other  instruments,  this  must  be  determined  from  the 
intention  of  the  testator,  if  that  can  be  ascertained.  And  for 
that  purpose,  resort  can  only  be  had  to  the  language  of  the 
instrument  itself.  It  is  perfectly  apparent  that  appellant,  on 
the  death  of  the  testator,  had  the  right  to  elect  under  which 
provision  of  the  will  she  would  take,  or  whether  she  would 
renounce  its  provisions  within  the  time  limited  by  the  statute, 
and  hold  under  the  provisions  of  the  law  governing  such 
cases.  Having  failed  to  renounce,  the  consideration  of  the 
statute  is  not  involved  in  this  case. 

It  is  obvious  that  the  testator  had  in  his  mind  the  provision 

of  a  home  for  appellant  during  her  life.     He  first  gives  her 

the  privilege  of  retaining  the  homestead  during  her  natural 

life,  and  then  gives  her  the  choice  of  taking,  in  lieu  of  it,  the 

building  site,  and  the  lots  and  the  thousand  dollars  with  which 

to  erect  a  dwelling  thereon.     But  which  of  the  two  provisions 

she  shall  enjoy  is  left  to  her  free  choice,  as  he  nowhere  limits 

or  controls  it.     Kor  does  he,  in  terms,  fix  any  period  within 

which  she  shall  exercise  this  choice.     If  any  period  is  limited, 

it  is  by  implication.     And  we  see  that  he  only  required   his 

executors  to  pay  to  her  the  thousand  dollars  designed  to  aid 

in  constructing  this^  new  dwelling,  at  the   end  of  five  years 

from   the   time   of    his    death.      This  would   seem   to  be  a 
60— 48th  III. 
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controling  circumstance  in  fixing  the  time  when  she  should 
make  the  election. 

Had  he  intended  to  require  her  to  elect  at  an  earlier  period 
than  five  years,  it  is  '  reasonable  to  believe  that  he  would 
have  required  the  payment  of  the  money  designed  to  aid  in 
constructing  the  house,  at  an  earlier  period.  He  could  not 
have  supposed  that  she  would  be  required  to  determine  within 
a  year,  as  is  now  contended,  and  if  the  building  and  other 
lots  and  the  pecuniary  bequests  should  be  chosen,  that  she 
should  wait  four  years  before  obtaining  the  money  with  which 
to  erect  the  building,  and  remain  homeless  during  that  time, 
or  accomplish  the  object  with  her  own  means.  Such  a  con- 
struction would  defeat,  to  a  limited  extent  at  least,  one  of  the 
manifest  objects  of  the  testator,  which  was  to  furnish  his  widow 
with  a  home  so  long  as  she  might  live.  Had  she  elected 
within  a  year  to  abandon  the  homestead  and  take  the  other 
provision  of  the  will,  she  would  have  been  homeless  without  she 
could  have  provided  means  from  some  other  source  to  build 
the  new  residence, — at  least  until  the  five  years  had  elapsed, — 
as,  by  electing  to  take  the  ground  for  building  and  other  lots, 
and  the  bequest  of  one  thousand  dollars,  she  would  from  that 
time  have  had  no  further  claim  to  retain  the  homstead. 

It  is  no  more  than  reasonable  to  suppose  that  the  testator 
intended  that  the  widow  should  have  ample  time  within  which 
to  determine  which  provision  of  his  will  she  would  choose, 
and  his  executors  within  which  to  pay  his  debts  and  settle  his 
estate,  before  they  should  be  called  upon  to  pay  this  bequest, 
if  her  election  should  require  it.  If  he  had  designed  the 
election  to  be  made  at  an  earlier  period  we  may  reasonably 
suppose  that  he  would  have  expressly  required  the  election  to 
have  been  so  made.  From  a  careful  consideration  of  this 
clause,  in  all  its  parts,  we  must  conclude  that  it  was  the  inten- 
tion of  the  testator  to  give  appellant  five  years  within  which 
to  determine  which  provision  of  the  clause  she  would  choose, 
unless   the    executors   had   tendered    her  the   bequest   of    a 
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thousand  dollars,  when  a  different  question  might  have  been 
presented.  And  if  so,  she  has  not  lost  the  right  by  not  having 
manifested  her  election  at  an  earlier  period. 

There  was  much  evidence  taken  to  show  that"  appellant  had 
elected  to  remain  in  and  retain  the  homestead  under  the  will. 
An  attentive  consideration  of  the  whole  testimony  fails,  we 
think,  to  show  that  she  ever  deliberately  elected  to  take  the 
homestead  for  life.  The  evidence  is  not  harmonious,  and  at 
most  leaves  it  in  doubt  what  her  intentions  were,  even  if  she 
had  any  that  were  well  formed  and  definite.  In  a  matter  of 
such  importance,  a  party  should  not  be  concluded,  unless  it  is 
upon  clear  and  satisfactory  evidence,  and  such  is  not  its 
character  in  this  case. 

The  court  below  having  arrived  at  a  different  conclusion 
from  that  which  we  have  announced,  the  decree  of  that  court 
must  be  reversed  and  the  cause  remanded. 

Decree  reversed. 


James  A.  Marshall,  Administrator  of  the  Estate  of 

Charles  E.  Marshall,  Deceased. 

v. 

The  Chicago  &  Great  Eastern  Railway  Company  et  al. 

1.  Evidence — dying  declarations — in  civil  actions — not  admissible.  In  actions 
to  recover  damages  for  the  death  of  a  person,  occasioned  by  the  negligence  of  a 
railroad  company,  the  dying  declarations  of  the  person  killed,  are  not  admissible 
in  evidence  to  charge  the  defendant.  Such  declarations  are  not  admissible  in 
any  civil  case. 

2.  Same — in  what  cases  admissible.  This  court  is  not  inclined  to  admit  in  evi- 
dence the  dying  declarations  of  the  person  killed,  except  in  cases  of  public 
prosecution  for  a  felonious  homicide. 
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Appeal  from  the  Superior  Court  of  Chicago. 

The  opinion  states  the  case. 

Mr.  E.  Walker,  for  the  appellant. 

Messrs.  Hervey,  Anthony  &  Galt,  for  the  appellees. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

The  only  question,  of  any  real  importance,  presented  by 
this  record,  which  we  are  disposed  to  discuss,  is,  "  Were  the 
dying  declarations  of  the  boy  admissible  in  evidence  to  charge 
the  defendant?" 

The  action  was  case,  to  recover  damages  for  death  occa- 
sioned by  the  careless  management  of  a  railroad  locomotive, 
and  brought  by  the  father  of  the  boy  killed,  as  his  next  of  kin 
and  personal  representative. 

This  is  a  new  question  in  this  court,  and  quite  an  interesting 
one,  which  we  lack  time  to  discuss  at  any  great  length.  A 
few  principles  of  evidence  will  be  noticed,  and  such  opinions 
as  text  writers  on  evidence  or  courts  of  justice  may  have 
declared  on  the  point. 

The  general  rule  is,  that  hearsay  evidence,  that  is,  state- 
ments coming  from  one  not  a  party  in  interest,  and  not  a  party 
to  the  proceeding,  and  not  made  under  oath,  are  not  admissi- 
ble, for  the  reason  that  such  statements  are  not  subjected  to 
the  ordinary  tests  required  by  law  for  ascertaining  their  truth, 
the  author  of  the  statements  not  being  exposed  to  cross- 
examination  in  the  presence  of  a  court  of  justice,  and  not 
speaking  under  the  penal  sanction  of  an  oath,  with  no  oppor- 
tunity to  investigate  his  character  and  motives,  and  his 
deportment  not  subject  to  observation.  And  the  miscon 
struction  to  which  such  evidence  is  exposed,  from  the  ignorance 
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or  inattention  of  the  hearers,  or  from  criminal  motives,  are 
powerful  additional  objections. 

There  are,  however,  well  established  exceptions  to  this  rule, 
whether  wisely  so  or  not  is  certainly  a  grave-  question,  and 
among  them  are  dying  declarations.  These  are  understood 
to  be  statements  made  by  a  person  under  the  immediate  appre- 
hension of  death,  and  who  did  die  soon  after. 

In  1  Phil.  Ev.  215,  it  is  said,  the  declarations  of  a  person 
who  has  received  a  mortal  injury,  made  under  the  apprehen- 
sion of  death,  are  constantly  admitted  in  criminal  prosecutions, 
and  are  not  liable  to  the  common  objection  against  hearsay 
evidence,  partly  for  the  reason  that  the  awful  situation  of  the 
dying  person  is  considered  to  be  as  powerful  over  his  con- 
science as  the  obligation  of  an  oath,  and  partly  on  a  supposed 
want  of  interest,  on  the  verge  of  the  next  world,  dispensing 
with  the  necessity  of  a  cross-examination. 

Without  questioning  the  soundness  of  this  last  reason, 
obnoxious  as  it  may  be  to  fair  criticism,  it  may  be  safely  said, 
the  exception  itself  deprives  an  accused  party  of  a  most  ines- 
timable privilege  secured  to  him  by  the  9th  section  of  article 
13  of  our  State  constitution,  "  to  meet  the  witnesses  face  to 
face,"  so  that,  by  cross-examination,  the  truth  may  be  elimi- 
nated. The  exception  is  in  derogation  of  common  right,  for, 
independent  of  constitutions  and  laws,  an  accused  person  has 
the  right  to  have  the  witness,  who  is  to  condemn  him,  in  his 
presence,  so  that  he  may  be  subjected  to  the  most  rigid  inqui- 
sition. To  hang  a  man  on  the  statements  of  one  who  is  on 
his  dying  bed,  racked  with  pain,  incapable,  in  most  cases,  of 
giving  a  full  and  accurate  account  of  the  transaction,  weakened 
in  body  and  in  mind,  and  though  in  articulo  mortis,  harboring 
some  vindictive  feeling  against  him  who  has  brought  him  to 
that  condition,  is,  to  say  the  least,  and  has  always  been,  a  dan- 
gerous innovation  upon  settled  principles  of  evidence,  and  no 
court  ought  to  be  disposed  to  extend  it  to  embrace  cases  to 
which  it  did  not,  in  its  inception,  apply.     The  rule  itself  has 
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no  great  antiquity  to  recommend  it,  it  having  been  first 
declared  by  Lord  Chief  Baron  Eyre,  at  the  Old  Bailey,  in 
1789,  in  Woodcock's  case,  1  Leach  Crown  Law,  500,  in  which 
the  monstrous  doctrine  was  held,  that,  although  the  declarant 
did  not  apprehend  she  was  in  a  critical  state — in  momentary 
expectation  of  death, — soon  to  appear  before  the  throne  of 
the  Eternal,  and  although  the  witnesses  could  give  no  satis- 
factory information  as  to  the  sentiments  of  her  mind  upon 
that  subject,  and  the  surgeon  testifying  that  she  did  not  seem 
to  be  at  all  sensible  of  the  danger  of  her  situation,  and  never 
saying  whether  she  thought  she  should  live  or  die,  the  court 
held,  on  its  own  conviction,  that  she  was  in  a  condition  render- 
ing almost  immediate  death  inevitable,  and  as  persons  about 
her  thought  she  was  dying,  her  declarations,  made  under  such 
circumstances,  ought  to  be  considered  by  the  jury  as  being 
made  under  the  impression  of  her  approaching  dissolution, 
when  the  case  showed,  by  the  most  positive  proof,  she  had  no 
impressions  upon  the  subject.  Having  no  such  impression, 
how  could  her  conscience  have  been  touched  \  The  prisoner 
was  convicted  and  executed,  thus  adding  one  more  to  the 
judicial  murders  which  blacken  the  page  of  history.  And 
this  is  the  leading  case  in  support  of  the  exception. 

To  tolerate  this  exceptional  rule,  the  declarant  ought  to  be, 
at  the  time  of  making  the  declarations,  under  the  impression 
of  almost  immediate  dissolution,  and  without  any  hope  of 
recovery.  When  that  has  departed, — when  he  is  conscious  he 
is,  in  a  moment,  to  be  among  the  dead,  and  his  soul  to  take  its 
flight  from  the  body, — thus  circumstanced,  it  might  be  said,  his 
declarations,  understandingly  made,  were  of  equal  force  with 
his  testimony  delivered  in  a  court  of  justice,  and  entitled  to  be 
received,  and  justly,  were  it  not  for  the  fact,  the  accused  was 
not  present  and  had  no  opportunity  to  cross-examine  him. 
The  bed  of  death  affords  no  opportunity  for  this,  and  the 
accused  may  become  the  victim  of  statements,  which,  by  rea- 
son of  the  fading  condition  of  the  body,  in  which  the  mind 
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must  in  some  degree  participate,  of  him  who  makes  them, 
depriving  them  of  that  clearness,  distinctness  and  correctness 
which  should  characterize  them,  and  destitute  of  which, 
human  life  should  not  be  sacrificed  by  them.     - 

In  looking  into  the  books,  we  find  that  such  declarations  are 
restricted  to  cases  of  homicide, — not  those  resulting  from  acci- 
dent or  mischance,  but  felonious  homicide. 

The  cases  in  England  in  which  they  were  received,  and  not 
in  cases  of  felonies,  were  the  cases  cited  by  appellee,  in  3 
Burrow,  1244,  Wright  lessee  of  Clymer  v.  Littler.  The 
declarations  admitted  in  that  case  were  the  confessions  of  the 
forger  himself,  made  on  his  death  bed,  and  Lord  Mansfield 
said  he  should  admit  them  as  evidence,  but  that  no  general 
rule  could  be  drawn  from  it.  The  same  was  the  case  of 
Aviston  v.  Lord  Kinnaird,  6  East,  195. 

These  two  cases,  the  learned  author  (Philips  on  Evidence) 
thinks,  were  overruled  by  the  case  of  Stobat  v.  Dryden,  1 
Meeson  &  Welsby,  615,  and  are  not  supported  by  the  delibe- 
rate judgment  of  any  court,  but  that  the  disposition  of  courts 
was  rather  to  restrict  the  admissibility  of  dying  declarations, 
even  in  criminal  cases. 

The  true  foundation  of  the  rule,  that  they  were  admissible 
in  cases  of  felonious  homicide,  were  policy  and  necessity,  since 
that  crime  is  usually  committed  in  secret,  and  it  can  not  be 
allowed  to  such  an  offender,  to  commit  the  crime,  and,  by  the 
same  act,  still  forever  the  tongue  of  the  only  person  in  the 
world  which  could  speak  his  crime. 

That  they  are  not  admitted  in  civil  cases  is  held  by  most 
courts  in  this  country  and  in  England.  The  only  case  to  the 
contrary,  is  the  one  referred  to  by  appellee  as  decided  in 
North  Carolina.  McFarland  v.  Shaw,  2N.O.  Law  E.  102. 
This  was  a  case  for  seduction,  brought  by  the  father,  and  he 
was  permitted  to  give  in  evidence  the  dying  declarations  of 
ins  daughter,  that  the  defendant  was  her  seducer. 
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The  leading  case  in  this  country  against  their  admissibility 
in  civil  cases,  is  Wilson  v.  Boerem,  15  Johns.  286,  opinion  of 
the  court  by  Thompson,  Chief  Justice,  referring  to  the  case 
of  Jackson  v.  Kniffen,  2  ib.  .35,  opinion  by  Livingston,  J. 
The  same  rule  was  held  in  Gray  v.  Goodrich,  7  ib.  95,  which 
appellee  has  cited,  where  it  is  said  "  the  law  requires  the  sanc- 
tion of  an  oath  to  all  parol  testimony.  It  never  gives  credit 
to  the  bare  assertion  of  any  one,  however  high  his  rank  or 
pure  his  morals.  The  cases  of  pedigree,  prescription  or  custom, 
are  exceptions  to  this  rule.  What  a  deceased  person  has  been 
heard  to  say,  except  upon  oath,  or  in  extremis,  when  he  came 
to  a  violent  end,  never  has  been  considered  as  competent  evi- 
dence." This,  clearly,  has  no  reference  to  a  civil  case,  but  to 
a  criminal  prosecution  for  a  felonious  homicide.  See,  also, 
Kent  v.  Walton,  V  Wend.  256. 

We  think  it  may  be  safely  said,  that  the  rule  at  present  pre  • 
vailing  in  this  country  and  in  England  on  this  subject,  is,  that 
in  no  case,  save  that  of  a  public  prosecution  for  a  felonious 
homicide,  can  dying  declarations  of  the  party  killed  be  received 
in  evidence,  and  to  this  extent,  and  no  further,  are  we  inclined 


to  go. 


In  civil  cases  they  are  not  admissible.  To  admit  the  dying 
declarations  in  this  case  was  error,  and  for  that  error  the  judg- 
ment must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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Abraham  F.  Croskey  et  aL 

v. 

The  Northwestern  Manufacturing  Company. 


1.  Mechanic's  lien — in  proceedings  to  enforce — the  evidence  must  be  preserved  in 
the  record,  This  court  has  repeatedly  said,  that  in  suits  to  enforce  a  mechanic's 
lien,  the  evidence  must  be  preserved  in  the  record,  otherwise,  this  court  will 
presume  that  the  court  below  decreed  properly  as  to  the  amount  and  the  relative 
priority  of  the  different  liens. 

2.  Same — the  ride  of  adjustment.  The  rule  for  adjusting  the  different  rights 
of  parties  holding  separate  liens  upon  property,  which  is  sought  to  be  subjected 
to  the  payment  of  a  mechanic's  lien,  is,  that  an  incumbrance  anterior  to  the 
mechanic's  lien,  takes  priority  over  it,  to  the  extent  of  the  value  of  the  property 
at  the  time  the  mechanic's  lien  attached,  and  the  mechanic's  lien  takes  priority 
over  the  mortgage  only  to  the  extent  of  the  additional  value  given  to  the 
property  by  the  improvements. 

3.  Same — decree  may  direct  a  sale  of  the  premises  in  fee.  And  in  such  suits 
the  decree  may  direct  a  sale  of  the  premises  in  fee,  notwithstanding  the  mortgage 
may  not  then  be  due,  and  if  such  mortgage  has  the  prior  lien,  it  retains  its  pri- 
ority to  the  extent  of  the  value  of  the  property  at  the  time  the  mechanic's  lien 
attached,  this  security  being  given  by  statute 

4.  Same — definition  of  the  term  "land"  used  in  the  act  relative  to  mechanic's 
liens.  The  term  "  land,"  used  in  the  20th  section  of  the  act  in  relation  to 
mechanic's  liens,  means,  the  land,  with  such  improvements  as  there  are  upon  it, 
at  the  time  of  the  execution  of  the  mortgage. 

5.  Same — -evidence  as  to  the  value  of  the  property  may  be  taken  after  the  decree 
of  sale.  And  in  such  cases,  it  is  not  error  for  the  court  to  decree  a  sale  of  the 
property,  and  then  direct  the  master  to  take  evidence  and  report  to  the  court 
the  comparative  value  of  the  land  and  improvements  at  the  time  of  the  sale, 
such  value  being  determined  in  reference  to  the  day  of  sale.  Evidence  after 
the  sale  would  be  more  satisfactory. 

6.  Former  decesions.  The  cases  of  Smith  v.  Moore,  26  111.  396  ;  Raymond  v. 
fiwhig,  ib.  313,  and  the  North  Presbyterian  Church  of  Chicago  v.  Jcvne,  32  ib.  219, 
cited  and  considered. 

Writ  of  Error  to  the  Superior  Court  of  Chicago. 

The  opinion  states  the  case. 
61—  ±8th  III. 


482  Croskey  et  al.  v.  K  W.  M.  Co.  [Sept.  T., 

Opinion  of    the  Court. 

Mr.  A.  C.  Story,  for  the  plaintiff  in  error. 

Messrs.  Waite  &  Clarke,  for  the  defendant  in  error. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

This  was  a  petition  to  establish  a  mechanic's  lien,  brought 
by  the  defendants  in  error,  against  Croskey,  as  the  owner  of 
the  fee,  to  whom  the  materials  were  furnished  on  account  of 
which  the  lien  accrued,  and  against  certain  other  parties  as 
mortgagees,  judgment  creditors,  or  subsequent  purchasers.  A 
decree  was  rendered,  directing  the  sale  of  the  premises,  and 
establishing  the  relative  order  of  the  liens.  The  evidence  has 
not  been  preserved  in  the  record,  and  we  must  therefore  pre- 
sume, in  accordance  with  former  decisions  of  this  court  under 
this  statute,  that  the  court  below  has  decreed  properly  in 
reference  to  the  amount  and  the  relative  priority  of  the  dif- 
ferent liens.  The  decree  permits  any  of  the  defendants  to  pay 
the  amount  of  the  complainant's  lien,  and  provides  that,  in 
default  thereof,  so  much  of  the  premises  shall,  be  sold  as  may 
be  necessary  for  the  payment  of  said  lien.  It  further  pro- 
vides, that  the  master  shall  take  testimony  and  report  to  the 
court  the  relative  value  of  the  land  and  the  improvements  at 
the  time  of  sale,  and  that  he  shall  bring  the  proceeds  of  sale 
into  court,  to  be  distributed  according  to  the  respective  priori- 
ties of  the  liens,  the  court  first  determining  the  relative  value 
of  the  lands  and  the  improvements. 

Some  of  the  defendants  were  mortgagees  for  large  sums  of 
money  not  yet  due,  and  it.  is  urged  that  the  decree  should  have 
been  for  the  sale  only  of  such  interest  as  Croskey  had  in  the 
premises  at  the  time  he  procured  the  materials  on  account  of 
which  the  lien  is  claimed  by  the  complainants,  and  that  it  is 
unjust  both  to  mortgagor  and  mortgagee,  in  cases  of  this 
character,  to  direct  a  sale  of  the  premises  in  fee,  and  thus,  in 
effect,  foreclose  the  mortgage  before  it  is  due.     That  the  statute 


1868.]  Croskey  et  al.  v.  N.  W.  M.  Co.  483 

Opinion  of  the  Court. 

in  this  respect  may  be  unwise  is  very  possible,  but,  neverthe- 
less, its  provisions  are  very  plain,  and  they  have  received  from 
this  court  a  uniform  construction.  A  mortgagee  takes  his 
mortgage  subject  to  the  happening  of  this  contingency  under 
this  statute.  The  statute,  however,  guards  the  security  of  the 
mortgagee  by  providing  that,  where  he  has  the  prior  lien,  it 
shall  retain  its  priority,  and  shall  be  preferred  to  the  extent  of 
the  value  of  the  land  at  the  time  the  contract  is  made  with 
the  mechanic  or  material  man.  By  the  term  "land," 
in  this  section  of  the  statute,  must,  of  course,  be  meant  the 
land  with  such  improvements  as  there  are  upon  it  at  the  time 
of  the  execution  of  the  mortgage.  If,  for  example,  the  owner 
of  unencumbered  realty,  with  a  building  upon  it,  executes  a 
mortgage  thereon,  and  afterwards  has  repairs  made  upon  the 
building,  for  which  a  mechanic's  lien  is  enforced,  such  lien 
would  take  priority  over  the  mortgage  only  to  the  extent  of 
the  additional  value  given  to  the  property  by  the  improve- 
ments. Thus,  if,  to  a  house  and  lot  worth  fifteen  thousand 
dollars,  and  subject  to  a  mortgage,  additions  or  improvements 
are  made  by  the  mortgagor  in  such  mode  as  to  make  the 
premises  worth  eighteen  thousand  dollars,  the  mechanics  and 
material  men  engaged  in  making  these  improvements  would 
have  a  prior  lien  to  the  extent  of  three-eighteenths  of  the  pro- 
ceeds of  the  sale,  and  the  increased  market  value  added  to 
the  property  would  measure  the  extent  of  the  priority  of  their 
lien,  without  reference  to  the  cost  of  the  materials  or  labor 
actually  furnished.  To  hold,  in  a  case  of  that  kind,  that  their 
priority  of  lien  attached  to  the  entire  building,  which  may 
have  constituted  the  bulk  of  the  value  of  the  property  when 
the  mortgage  was  given,  and  the  value  of  which  may  have 
been  but  slightly  increased  by  the  improvements,  would  be  to 
destroy  the  lien  of  a  prior  mortgagee  in  a  mode  that  can  not 
be  conceded  to  have  been  within  the  intent  or  the  power  of 
the  legislature.  This  was  the  view  taken  in  Smith  v.  Moore, 
26  111.  396,  where  the  court  said,  uthe  person  holding  the 
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prior  lien  must  look  alone  to  the  property  as  it  was  before  the 
mechanic's  or  material  man's  lien  attached,  and  they  must  look 
to  the  improvements  and  materials,  unless  the  proceeds  of  the 
sale  are  sufficient  to  satisfy  both."  So,  in  Raymond  v.  .Ewing, 
ib.  343,  the  court  said,  "  the  deed  of  trust  constituted  a  first 
lien  on  the  premises  and  improvements  thereon  at  the  time 
the  trust  deed  was  recorded ;  but  the  statute  gives  the 
mechanics  and  material  men  liens,  paramount  to  the  trust 
deed,  upon  the  improvements  made  by  them  upon  the  premi- 
ses, and  the  court  should  have  ascertained,  by  reference  or 
otherwise,  the  value  of  these  improvements  as  compared  with 
the  whole  value  of  the  premises."  In  the  case  of  the  North 
Presbyterian  Church  of  Chicago  v.  Jevne,  32  111.  219,  when 
the  court  speaks  of  the  land  and  the  building,  reference  is 
evidently  had  to  the  building  erected  by  the  mechanics  who 
were  establishing  the  lien. 

In  the  case  before  us,  the  court,  probably  from  inadvertence, 
has  given  the  complainants  a  prior  lien  upon  all  the  buildings 
and  improvements  upon  the  lot,  although  it  is  quite  evident, 
from  the  bill,  that  they  had  merely  furnished  materials  for 
the  improvement  of  a  building  already  upon  the  ground.  The 
decree,  after  thus  establishing  the  extent  of  the  lien,  directs 
the  master  to  make  the  sale,  and  to  take  evidence  and  report 
to  the  court  the  comparative  value  of  the  land  and  the 
improvements  at  the  time  of  the  sale.  It  is  objected,  that  this 
evidence  should  have  been  taken  before  rendering  the  decree 
of  sale,  but  we  see  no  good  reason  for  not  allowing  the  master 
to  take  the  evidence  after  the  sale,  and  on  some  accounts  the 
inquiry  at  that  time  would  be  more  satisfactory,  the  compara- 
tive values  being  determined  in  reference  to  the  day  of  sale. 
But  the  decree  is  faulty  in  not  determining  the  relative  pri- 
ority of  the  liens,  with  reference  to  the  improvements,  with 
more  precision.  The  court  should  have  ascertained  at  what 
time  the  improvements  were  commenced  for  which  the  mate- 
rials of  complainants  were  furnished,  and  should  have  given 
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to  the  prior  mortgagees  a  paramount  lien  on  the  property  as  it 
stood  when  such  improvements  were  commenced,  and  to  the 
complainants  a  paramount  lion  on  the  improvements  towards 
which  they  furnished  materials,  and  should  have  directed-  the 
master  to  inquire  into  the  comparative  value  of  the  property 
before  and  after  the  improvements  were  made. 

We  find  no  other  error  in  the  record,  but  the  decree  must 
be  reversed  so  far  as  relates  to  the  extent  to  which  the  com- 
plainants have  a  prior  lien,  and  the  court  will  hear  further 
evidence  for  the  purpose  of  fixing  the  date  when  the  improve- 
ments were  commenced  for  which  the  complainants  furnished 
materials,  and  will  give  the  master  more  specific  instructions, 
and  for  this  purpose  the  cause  is  remanded. 

Decree  modified. 


The  People  of  the  State  of  Illinois  ex  rel. 

John  C.  Fitnam. 

v. 

City  of  Galesburg. 


Jurisdiction  in  chancery — where  there  is  a  remedy  at  law.  A  court  of  chan- 
cery has  no  power  to  prevent  the  holding  of  an  election  of  officers,  upon  the 
alleged  ground  of  a  want  of  authority  to  hold  such  an  election,  the  remedy 
therefor  being  complete  at  law,  by  the  writ  of  quo  warranto. 

Appeal  from  the  Circuit  Court  of  Peoria  county ;  the  Hon. 
Edwin  S.  Leland,  Judge,  presiding. 

The  opinion  states  the  case. 
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Mr.  Robert  G.  Ing-ersoll,  Attorney  General,  and  Mr.  John 
C.  Fitnam,  for  the  relator. 

Messrs.  Frost  &  Tunnicliff,  for  the  respondent. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  a  suit  in  equity,  brought  by  the  People  of  the 
State  of  Illinois,  on  the  relation  of  John  C.  Fitnam,  against 
the  City  of  Galesburg,  to  restrain  it  from  proceeding  to  elect 
supervisors  to  represent  the  city  in  the  Board  of  Knox  county. 

The  right  to  elect  such  supervisors  is  claimed  to  be  con- 
ferred by  an  act  of  the  legislature,  approved  on  the  27th  of 
February,  1867  (Private  Laws,  vol.  3,  p.  411).  The  act 
declares  that  the  towns  of  Galesburg  and  West  Galesburg, 
not  embraced  in  the  city  of  Galesburg,  shall  constitute  the 
town  of  Galesburg.  It  also  makes  provision  for  the  division 
of  the  town  property,  and  declares  that  the  city  of  Galesburg 
shall  not  be  in  any  town. 

The  9th  section  declares  that  at  the  annual  city  election, 
there  shall  be  elected  in  the  city,  one  or  more  supervisors,  but 
the  number  not  to  exceed  the  number  of  wards  in  the  city,  and 
not  more  than  one  for  every  four  hundred  legal  voters  resi- 
ding in  the  city. 

The  12th  section  authorizes  the  city  council  to  appoint  per- 
sons to  till  vacancies  in  the  office  of  supervisor. 

The  13th  section  requires  the  mayor  of  the  city  to  cause  the 
act  to  be  published  two  weeks  before  the  first  Monday  of  the 
ensuing  April,  at  which  time  a  vote  is  required  to  be  taken 
for  and  against  division  of  the  towns,  as  provided  in  the  act, 
and  if  the  majority  of  the  votes  cast  should  be  in  favor  of  divi- 
sion, then  the  act  to  be  in  full  force  and  effect.  If  a  majority 
should  be  against,  then  the  act  to  be  null  and  void. 

The  bill  charges  that  the  act  was  not  legally  published;  that 
a  legal  election  was  not  held,  and  the  act  was  not  in  force 
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when  the  election  was  held.  It  is  charged  that  the  act  is 
unconstitutional  and  void  ;  that  it  destroys  township  organiza- 
tion in  the  city  of  Galesburg,  and  divides  the  property  of  the 
towns  of  Galesburg  and  West  Galesburg,  without  their  con- 
sent. It  is  charged  that  the  city  authorities  claim  that  there 
are  two  thousand  legal  voters  in  the  city,  but  denies  that  there 
have  ever  been,  at  a  general  election,  polled  more  than  from 
twelve  to  fourteen  hundred,  and  that  they  do  not  exceed  the 
latter  number ;  that  they  wrongfully  claim  that  under  the  act 
they  are  entitled  to  elect  five  or  more  supervisors  in  the  city; 
that  the  effect  of  the  act  is  to  give  to  the  city  an  unequal  rep- 
resentation in  the  board  of  supervisors  of  the  county  ;  the 
effect  of  the  act  is  to  increase  the  expenses  of  the  county  by 
paying  additional  supervisors  for  their  services,  and  otherwise ; 
that  the  mayor  and  city  council  have  divided  the  city  into 
three  election  precincts,  and  have  provided  for  the  election  of 
two  supervisors  in  the  first  two  precincts  and  one  in  the  third, 
while  neither  of  the  first  two  has  eight  hundred  legal  voters, 
nor  has  the  third  four  hundred;  that  the  city  clerk  claims  to 
have  power,  under  the  act,  to  give  notices  for  the  election  of 
such  supervisors. 

The  bill  prays  that  the  mayor,  common  council,  and  ofiicers 
of  the  city,  be  restrained  from  executing  the  law,  and  to 
restrain  the  city  clerk  from  issuing  notices  for  calling  an  elec- 
tion to  choose  supervisors,  or  certifying  to  their  election.  To 
this  bill  defendants  filed  a  demurrer,  which  the  court  below 
sustained,  and  rendered  a  decree  dismissing  the  bill.  The 
cause  is  brought  to  this  court,  and  the  rendition  of  the  decree 
on  the  demurrer  to  the  bill,   is  assigned  for  error. 

Courts  of  equity  assume  jurisdiction  in  cases  where  a  wrong 
is  done,  for  which  there  is  no  plain,  adequate  and  complete 
remedy  in  the  courts  of  common  law.  Story's  Eq.  vol.  1, 
§  49.  The  origin  of  courts  of  equity  was  owing  to  the  incom- 
plete administration  of  justice,  to  correct  which  they  gained 
an  establishment.    They  have  at  all  times  assumed  the  power 
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only  of  enforcing  the  principles  upon  which  the  courts  of  law 
decide,  where  the  powers  of  those  courts,  or  their  modes  of 
proceeding,  are  insufficient  for  the  purpose  ;  in  preventing  those 
principles  when  enforced  by  the  courts  of  law,  from  becoming 
(contrary  to  the  purpose  of  their  original  establishment,) 
instruments  of  injustice ;  and  of  deciding  on  principles  of  uni- 
versal justice,  where  the  interference  of  a  court  of  judicature 
is  necessary  to  prevent  a  wrong,  and  the  positive  law  is  silent. 
Hence,  as  a  general  rule,  wdiere  a  court  of  law  has  jurisdiction, 
and  its  rules  and  modes  of  proceeding  enable  it  to  do  ade- 
quate and  complete  justice,  equity  does  not  assume  jurisdiction. 
It  is  true,  that  in  a  class  of  cases,  chancery  originally  had 
exclusive  jurisdiction,  and  the  courts  of  law  have  since  assumed 
jurisdiction,  or  it  has  been  conferred  by  statute,  in  which  cases 
the  courts  of  equity  still  retain  jurisdiction,  and  it  has  become 
concurrent. 

And  there  are  others  in  which,  owing  to  the  rigid  rules  and 
the  forms  of  proceeding  prescribed  by  the  common  law, 
courts  of  law  are  not  able  to  administer  complete  justice. 

Does  the  case  at  bar  fall  within  the  rule,  or  its  exceptions  ? 
It  is  admitted,  and  such  is  unquestionably  the  law,  that  if  an 
election  were  held,  and  supervisors  were  elected,  and  the  law 
is  unconstitutional,  or  it  has  failed  to  be  adopted  in  the  mode 
prescribed  by  its  own  provisions,  by  resorting  to  the  common 
law  writ  of'  quo  warranto,  those  questions  could  be  fully 
determined  and  authoritatively  settled  in  a  court  of  law,  and 
if  the  election  was  unauthorized,  and  the  persons  claiming 
were  not  officers,  the  court  would  render  a  judgment  as  defi- 
nitive as  a  decree  in  equity,  ousting  them  from  the  offices  they 
may  have  usurped.  It  then  follows,  that  if  a  court  at  law  has 
jurisdiction  to  try  and  decide  all  questions  arising  out  of  the 
attempt  to  carry  the  provisions  of  this  act  into  effect,  and  if 
found  to  be  invalid,  oust  the  officers  claiming  to  have  been 
elected,  the  court  of  law  has  jurisdiction  in  this  case. 
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There  is  no  pretense  that  such  jurisdiction  has  been  con- 
ferred by  statute,  and  is  therefore  concurrent.  Our  statute 
creating  the  court  of  chancery,  has  conferred  the  ordinary 
equity  jurisdiction  of  courts  of  equity,  and  we  have  to  look 
to  the  sources  of  equity  jurisdiction  as  they  have  been  trans- 
mitted to  us  by  adjudged  cases,  and  the  text  writers  on  the 
subject.  Nor  is  the  jurisdiction  or  power  of  a  court  of  law  so 
incomplete  that  it  is  unable  to  administer  ample,  complete  and 
as  exact  justice  as  could  a  court  of  equity  in  this  case.  A 
court  of  equity,  then,  cannot  assume  jurisdiction  of  the  case 
because  of  the  defective  powers  of  a  court  of  law  to  do  com- 
plete justice. 

It  is,  however,  urged  that  it  may  be  that  the  action 
of  the  court  of  law  would  be  too  tardy,  and  that  more 
speedy  justice  could  be  administered  in  a  court  of  equity,  and 
therefore  the  remedy  at  law  is  not  so  complete  as  equity  would 
afford.  Experience  teaches,  that,  of  the  two  tribunals,  courts 
of  law  proceed  with  more  celerity  than  courts  of  equity.  But 
if  they  did  not,  still  the  rapidity  or  the  speed  with  which 
causes  may  or  may  not  be  tried  in  courts  of  law,  does  not,  nor 
can  it,  affect  their  jurisdiction.  That  is  not  what  text  writers 
and  judges  mean  when  speaking  of  complete  justice.  We  are 
aware  of  no  case,  nor  do  we  believe  one  can  be  found,  which 
bases  equity  jurisdiction  upon  such  considerations. 

If  it  be  meant  that  a  court  of  equity  can  grant  a  temporary 
injunction  to  stay  the  election,  or  prevent  the  officers  elect  from 
acting,  until  a  final  hearing,  the  grounds  are  not  well  taken. 
A  temporary  injunction  is  but  a  matter  of  discretion,  and  a 
court  would  hesitate  long  before  granting  an  injunction  to  stop 
the  holding  an  election,  or  to  prevent  an  officer  from  entering 
upon  the  discharge  of  official  duties,  even  if  equity  had  juris- 
diction, at  least  until  after  a  final  hearing  of  the  case.  We 
are  aware  of  no  well  considered  case  which  has  enjoined  the 
holding  of  an  election,  or  prevented  an  officer  of  the  law  from 

giving  the  required  notices  for,  or  the  certificate  of  election. 
62— 48th  III. 
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To  sanction  the  practice  of  granting  temporary  injunctions  in 
such  cases,  would  be  highly  calculated  to  obstruct  the  various 
branches  of  government  in  the  administration  of  public 
affairs.  Courts  of  equity  can  have  no  such  power,  otherwise 
any  and  all  elections  might  be  prevented,  and  government 
greatly  embarassed. 

For  these  reasons,  we  are  of  the  opinion  that  the  court 
below  committed  no  error  in  dismissing  the  bill,  and  the  decree 
must  be  affirmed. 

Decree  affirmed. 

Mr.  Justice  Lawrence  took  no  part  in  the  decision  of  this 
case. 


John  W.  Laimbeer 

v. 

The  People  of  the  State  of  Illinois  ex  rel. 

William  Swineburn. 

Eligibility  to  a  town  office — residence  required.  Under  the  first  section  of  arti- 
cle 6  of  the  township  organization  law  of  1861,  no  person  is  eligible  to  any  town 
office,  as  that  of  constable,  unless  he  shall  have  been  a  resident  of  such  town  for 
one  year  next  preceding  the  time  of  his  election. 

Writ  of  Error  to  the  Circuit  Court  of  Cook  county  ;  the 
Hon.  E.  S.  Williams,  Judge,  presiding. 

The  opinion  states  the  case. 

Messrs.  Hurd,  Booth  &  Kreamer,  for  the  plaintiff  in  error. 
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Mr.  John  Lyle  King,  for  the  defendant  in  error. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  case  is  to  be  decided  on  the  first  section  of  article  6 
of  the  township  organization  law  of  1861.  That  section  is  as 
follows  : 

"  No  person  shall  be  eligible  to  any  town  office  unless  he 
shall  have  been  one  year  a  resident  of  such  town." 

At  the  November  election  in  1866,  the  plaintiff  in  error  was 
elected  a  constable  of  the  town  of  Cicero,  in  Cook  county. 

William  Swineburn,  his  unsuccessful  competitor  for  the 
office,  sued  out  an  information  in  the  nature  of  a  quo  warranto, 
predicated  on  the  allegation  that  plaintiff  in  error,  at  the  time 
of  the  election,  was  not,  and  had  not  been,  one  year  a  resident 
of  that  town,  and  was,  therefore,  ineligible.  An  issue  was 
made  upon  this  allegation,  and  submitted  to  a  jury,  who 
found,  under  instructions  from  the  court,  that  he  was  not,  and 
had  not  been  a  resident  of  the  town  of  Cicero  one  year  before 
the  election. 

We  see  no  error  in  the  instructions,  and  the  evidence  fully 
sustains  the  verdict,  that  plaintiff  in  error  was  not  a  resident 
of  the  town  of  Cicero  one  year  previous  to  his  election. 
There  is  no  evidence  to  sustain  that  proposition.  His  resi- 
dence can  only  be  counted  from  the  month  of  March  preceding 
the  election.  Before  that  time,  in  1860,  he  had  been  a  resident 
of  Cicero ;  in  1861  he  removed  with  his  family  to  Chicago. 
In  the  same  year  he  entered  the  army,  leaving  his  family  in 
Chicago,  living  in  the  eleventh  ward.  In  1861  he  had  a  farm 
and  lived  on  it,  in  Missouri,  with  his  wife,  children  and  brother 
in-law.  In  March,  1866,  he  returned  to  Cicero  to  reside,  and 
was,  at  the  following  November  election,  chosen  a  constable 
of  the  town.     This  office  he  held   without   the   warrant   or 
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authority  of  law,  and  the  judgment  of  ouster  was  proper  and 
must  be  affirmed. 

Judgment  affirmed. 


Rufus  Ogden 

v. 
Calvin  Lucas. 

1.  Pleading  at  law — plea  amounting  to  the  general  issue.  Where  a  plea 
amounts  simply  to  the  general  issue,  and  is,  for  that  cause,  obnoxious  to  a  special 
demurrer,  a  general  demurrer  thereto  should  be  overruled. 

2.  Action — trespass  or  trover.  Where  the  tenant  of  one  person  borrowed 
some  rails  from  another,  and  built  them  into  a  fence  and  corn-bin  on  the  land 
occupied  by  the  borrower,  and  afterwards  a  third  person  purchased  such  land 
without  notice  as  to  the  ownership  of  the  rails,  the  remedy  of  the  owner  of  the 
rails,  after  a  demand  and  refusal,  is  by  action  of  trover,  not  trespass. 

3.  Sales — of  personal  property — rights  of  purchasers.  In  an  action  of  tres- 
pass to  personal  property,  the  court  instructed  for  the  defendant,  to  the  effect 
that  unless  the  purchaser  of  a  field  of  corn  gathers  it  within  a  reasonable  time 
after  it  matures,  the  owner  of  the  field  may  turn  in  his  cattle,  without  responding 
to  his  vendee  for  the  damage  suffered  by  the  destruction  of  the  ungathered  crop; 
Held,  that  this  was  erroneous. 

4.  In  such  case,  the  purchaser  is  not  only  entitled  to  a  reasonable  time  after 
the  crop  matures,  to  gather  it,  but  to  a  reasonable  time  after  notice  given  by  the 
vendor. 

5.  Damages — measure  of — in  action  of  trespass  to  personal  property — entire 
accuracy  not  required.  It  is  equally  erroneous  in  such  case  for  the  court  to 
instruct  the  jury  that  they  could  not  find  for  the  plaintiff,  unless  they  could  deter- 
mine from  the  evidence,  with  mathematical  precision,  the  exact  amount  of  dam- 
age done.  Entire  accuracy,  in  such  cases,  is  impossible  ;  and  it  is  for  the  jury, 
upon  the  evidence  adduced,  to  consider  and  arrive  at  as  near  an  estimate  of  the 
damages  sustained  as  the  nature  of  the  case  will  allow. 
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Appeal  from  the  Circuit  Court  of  Warren  county  ;  the 
Hon.  Arthur  A.  Smith,  Judge,  presiding. 

The  facts  in  this  case  are  sufficiently  stated  in  the  opinion. 

Messrs.  Stewart  &  Phelps,  for  the  appellant. 

Messrs.  Frost  &  Tunnicliff,  for  the  appellee. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

This  was  an  action  brought  by  Ogden  against  Lucas,  for 
trespass  to  personal  property.  The  jury  found  a  verdict  for 
the  defendant,  on  which  judgment  was  rendered. 

The  first  error  assigned  is  upon  overruling  the  demurrer  to 
the  fifth  additional  plea,  as  it  is  termed  by  counsel.  That  plea 
is  to  so  much  of  the  declaration  as  charges  the  defendant  with 
wrongfully  taking  certain  rails,  and  it  sets  up  that  the  rails  were 
borrowed  from  the  plaintiff  by  one  Holt,  and  by  him  built 
into  a  fence  and  corn-bin,  on  a  certain  piece  of  land  which 
Holt  occupied  as  a  tenant  of  one  Lucas,  from  whom  the  defendant 
bought  the  land  without  notice  that  plaintiff  owned  the  rails. 

This  plea  may  have  been  liable  to  a  special  demurrer,  on 
the  ground  that  it  amounted  to  the  general  issue,  but  the 
demurrer  in  this  case  being  general,  was  properly  overruled. 
The  plea  was  substantially  good,  as  it  showed  a  state  of  facts, 
in  which  the  plaintiff's  remedy,  after  a  demand  and  refusal, 
would  have  been  trover  and  not  trespass. 

The  second  and  third  instructions  for  the  defendant  were 
wrong.  In  both,  the  jury  were  substantially  told,  that  unless 
the  purchaser  of  a  field  of  corn  gathers  it  in  a  reasonable  time 
after  it  is  fit  for  gathering,  the  owner  of  the  field  may  turn  in 
his  cattle,  without  responding  to  his  vendee  for  any  damage  he 
may  suffer  by  the  destruction  of  his  ungathered  corn. 
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This  is  not  the  law.  The  purchaser  of  the  corn  must  not 
only  have  a  reasonable  time  after  the  crop  matures,  but  the 
vendor  must  give  the  vendee  notice,  and  a  reasonable  time 
after  such  notice,  to  gather  the  corn.  This  is  the  only  reason- 
able rule,  as,  without  such  notice,  the  vendee  may  well  suppose 
it  a  matter  of  indifference  to  the  owner  of  the  land  when  the 
crop  is  gathered,  so  that  it  is  got  out  of  the  way  before  the 
land  is  again  needed  for  tillage. 

The  fourth  instruction  for  the  defendant  would  tend  to  mis- 
lead the  jury.  They  would  understand  from  it  that  they  could 
not  find  a  verdict  for  the  plaintiff,  unless  they  could  determine 
from  the  evidence,  with  mathematical  precision,  how  much  of 
the  corn  had  been  destroyed  by  plaintiff's  cattle.  In  cases  of 
this  sort,  entire  accuracy  is  impossible.  The  jury  had  aright 
to  consider  from  the  evidence  how  much  corn  had  been  des- 
troyed, and  what  proportion  of  the  cattle  in  the  field  were 
turned  in  by  the  defendant,  and  thus  arrive  at  as  near  an  esti- 
mate of  the  damages  as  the  nature  of  the  case  would  permit. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


The  First  National  Bank  of  Woodstock 


Frederick  J.  Mansfield. 

1.  Practice — production  of  books  as  evidence.  To  compel  the  production  of 
books  to  be  read  in  evidence,  the  other  party  thereto  must  have  reasonable  notice, 
and  it  should  appear,  by  affidavit  or  otherwise,  that  the  books  contain  evidence 
pertinent  to  the  issue,  before  the  court  orders  their  production. 

2.  Evidence — statements  of  a  witness.  It  is  not  error  in  the  court  to  refuse 
to   receive   evidence  from  one  witness,  as  to  what  another  witness  stated  in 
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reference  to  the  case,  at  a  time  diiferent  from  that  at  which  it  is  claimed  that  the 
transaction  in  dispute  occurred,  it  not  being  allowable  to  corroborate  the  testi- 
mony of  a  witness  by  proving  his  own  statements  ;  nor  are  such  statements  a 
part  of  the  res  gestae. 

3.  Same — books^— examination  of  a  witness.  Where  a  plaintiff  reads  various 
items  from  defendant's  account  books,  to  defendant's  witness,  and  examines  him 
as  to  such  items,  he  does  not  thereby  make  such  book,  or  any  part  of  it,  evidence; 
nor  does  it  authorize  defendant  to  read  the  books  in  evidence. 

4.  Same — what  is  not  admissible.  Where  a  witness  testified,  incidentally, 
that  he  went  into  defendant's  business  house,  but  as  to  nothing  which  occurred 
there  in  reference  to  the  case,  it  is  not  error  to  refuse  to  permit  the  witness  to 
state  what  persons  were  there,  as  such  testimony  would  be  entirely  immaterial. 

5.  Verdict — evidence  in  support.  Where  the  evidence  is  conflicting  and 
irreconcilable,  it  is  for  the  jury  to  determine  to  which  side  they  will  give  the 
credit.     And  if  it  does  not  fail  to  support  the  verdict,  it  will  not  be  disturbed. 

Appeal  from  the  Circuit  Court  of  McHenry  county ;  the 
Hon.  Theodore  D.  Murphy,  Judge,  presiding. 

The  opinion  states  the  case. 

Messrs.  G-lover,  Cook  &  Campbell,  for  the  appellant. 

Messrs.  Joslyn  &  Slavin,  and  Mr.  Charles  Blancharb, 
for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

It  is  objected,  that  the  court  below  erred  in  refusing  to  com- 
pel appellee  to  produce  his  account  books,  to  which  he  had 
alluded  in  giving  his  evidence.  The  objection  is  not  well 
taken,  inasmuch  as  no  foundation  is  laid  upon  which  to  base 
the  motion.  The  twelfth  section  of  the  practice  act  declares, 
that  "  the  several  circuit  courts  shall  have  power,  in  any  action 
pending  before  them,  upon  motion,  and  good  and  sufficient 
cause  shown,  and  reasonable  notice  thereof  given,  to  require 
the  parties,  or  either  of  them,  to  produce  books  or  writings  in 
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their  possession  or  power,  which  contain  evidence  pertinent 
to  the  issue." 

In  this  case  there  was  no  notice  given  to  produce  the  books, 
as  the  statute  requires,  nor  was  there  filed  any  affidavit  prov- 
ing that  the  books  contained  any  evidence  material  to  the 
issue.  These  are  both  required  by  the  statute,  and  there  was 
no  error  in  refusing  to  require  their  production. 

It  is  also  urged  that  the  court  erred  in  not  permitting  Mead 
to  state  what  was  said  by  Durfee,  cashier  of  appellant.  We 
are  unable  to  perceive  that  this  was  competent  evidence. 
Durfee,  as  a  witness,  had  testified,  and  we  are  at  a  loss  to  see 
how  his  evidence  could  be  corroborated  by  proving  his 
own  statements.  His  statements  to  others,  when  not  under 
oath,  were  not  so  solemn  as  his  testimony  on  the  trial,  and 
could  add  nothing  to  its  force.  This  would  be  an  unusual 
mode  of  corroborating  the  evidence  of  a  witness,  and  is 
believed  to  be  without  precedent.  Nor  is  it  a  part  of  the  res 
gestae.  The  conversation  did  not  occur  while  it  is  claimed 
the  money  was  paid  by  the  cashier,  but  at  a  subsequent 
period — on  the  same  day,  it  is  true,  but  after  the  payment  is 
claimed  to  have  been  made,  and  it  was  in  reference  to  a  trans- 
action wholly  different  and  disconnected.  Such  does  not 
constitute  a  portion  of  the  res  gestae. 

Appellee,  on  his  cross-examination  of  Durfee,  read  several 
items  from  the  bank  account  books,  and  examined  the  witness 
with  reference  to  them,  but  did  not  offer  the  books  in  evidence, 
or  any  part  of  them.  But  appellant  offered  them  in  evidence 
on  his  part,  but,  on  objection  by  appellee,  the  court  refused  to 
admit  them.  The  mere  reading  the  items  to  the  witness,  and 
asking  questions  in  regard  to  them,  was  not  reading  the  books 
or  such  items  in  evidence.  They  were  used  simply  as  memo- 
randa, from  which  to  examine  the  witness.  And  until  appellee 
made  some  portion  of  the  books  evidence,  appellant  could  not 
read  them  in  evidence.     In  this  there  was  no  error. 
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It  is  insisted  that  the  court  erred  in  not  permitting  Mead  to 
state  who  was  in  the  bank  when  he- was  there,  when  he  first 
arrived  in  town.  How  this  could  be  pertinent  to  the  issue, 
we  are  unable  to  conjecture.  It  does  not  seem  that  appellee 
was  there,  but  was  in  his  office,  and  whether  there  were  per- 
sons present  in  the  bank  or  not,  or  who  was  there,  could  not 
shed  the  least  light  on  the  issue  the  jury  were  then  trying. 
The  court  did  right  in  rejecting  this  evidence. 

It  is,  again,  urged,  that  the  testimony  does  not  sustain  the 
verdict.  It  is  quite  conflicting,  and  could  not  be  reconciled 
so  as  to  stand  together.  In  such  conflicts,  it  is  the  province  of 
the  jury  to  give  weight  to  such  portions  as  they  believe  to  be 
true,  and  reject  such  as  they  believe  to  be  untrue.  In  doing 
this,  they  see  the  witnesses  on  the  stand  and  under  cross-ex- 
amination, and  can  better  judge  from  their  manner,  as  to  whom 
credit  should  be  given,  than  we  can,  who  only  see  the  evidence 
on  paper.  And  the  circuit  judge,  who  saw  and  heard  the  wit 
nesses,  refused  to  set  aside  the  verdict.  If  he  had  been 
dissatisfied  with  the  finding  of  the  jury,  it  was  his  duty  to 
have  set  it  aside  and  granted  a  new  trial.  Failing  to  do  so 
in  such  a  case  as  this,  is  not  without  its  weight  in  considering 
this  question. 

The  evidence  does  not  fail  to  support  the  verdict,  and  the 
judgment  must  be  affirmed. 

Judgment  affirmed. 
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Edwaed  Stevens 

V. 

The  City  of  Chicago. 

Ordinances — in  actions  for  the  violation  of — there  must  be  proof  made  of  the  exis- 
tence of  the  law  alleged  to  have  been  violated.  In  an  action  of  debt  for  a  penalty, 
for  the  alleged  violation  of  a  city  ordinance,  a  recovery  cannot  be  had,  without 
proof  of  the  existence  of  such  ordinance  imposing  the  penalty  sued  for. 

Appeal  from  the  Superior  Court  of  Chicago. 

The  opinion  states  the  case  sufficiently. 

Messrs.  Tyler  &  Hibbard,  for  the  appellant. 

Mr.  S.  A.  Irvin,  for  the  appellee. 

Mr.  Chief  Justice  JBreese  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  debt  for  a  penalty,  brought  in  the 
police  court  by  the  City  of  Chicago,  against  Edward  Stevens, 
for  keeping  a  disorderly  house  in  that  city.  A  judgment  was 
recovered  against  the  defendant  for  fifty  dollars,  from  which 
he  appealed  to  the  superior  court,  and  on  trial  there  before  a 
jury,  a  verdict  was  rendered  against  him  for  fifty  dollars.  A 
motion  for  a  new  trial  was  denied,  and  judgment  entered  on 
the  verdict ;  to  reverse  which,  the  defendant  appeals  to  this 
court. 

The  judgment  must  be  reversed,  on  the  fourth  point  made 
by  appellant,  and  that  is,  there  was  no  evidence  before  the 
jury  of  any  ordinance  of  the  city  imposing  a  penalty  for  keep- 
ing a  disorderly  house.  If  there  is  no  law,  there  can  be  no 
transgression. 

The  judgment  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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The  City  of  Lacon 

v. 

Jesse  Page. 


1.  Negligence — on  the  part  of  a  municipal  corporation  in  keeping  its  streets  in 
repair — when  not  excusable — though  the  injury  wrought  was  partly  owing  to  an  acci- 
dent. The  rule  has  been  laid  down  by  this,  court,  that  when  the  injury  produced 
was  the  result,  partly  of  a  defect  in  the  street,  but  also,  partly  of  an  accident 
happening,  which  was  the  primary  cause,  yet,  the  latter  fact  forms  no  excuse  for 
the  negligence  of  such  corporation  to  keep  its  streets  in  proper  repair,  where  the 
damage  would  not  have  been  sustained  but  for  the  defect,  which  was  the  result 
of  carelessness,  and  the  plaintiff  was  guilty  of  no  fault  or  negligence. 

2.  Former  decision — to  tlie  same  effect.  The  case  of  The  City  of  Joliet  v. 
Verley,  35  Ills   63. 

3.  Negligence — where  the  defect  is  in  that  portion  of  the  street  set  apart  for  a 
sidewalk,  but  which  is  used  as  a  highway  for  both  vehicles  and  foot  passengers — lia- 
bility not  changed.  And  the  liability  of  the  corporation  is  not  changed  by  reason 
of  the  fact  that  the  defect,  in  consequence  of  which  a  party,  while  driving  his 
horses,  which  ran  away,  was  injured,  was  in  that  portion  of  the  street  set  apart 
and  intended  as  a  sidewalk,  when  such  portion,  instead  of  being  used  for  foot 
passengers  alone,  was  devoted  to  the  common  use  of  both  teams  and  foot 
passengers. 

4.  Same.  "While  it  is  probable  that,  for  defects  in  its  sidewalks,  the  court 
would  only  hold  a  corporation  liable  to  foot  passengers,  yet,  when  such  sidewalk 
is  devoted  to  the  common  use  of  vehicles  and  foot  passengers,  it  is  under  obliga- 
tions to  make  the  passage  safe  for  both  classes  of  travelers. 

Appeal  from  the  Circuit  Court  of  Marshall  County ;  the 
Hon.  Samuel  L.  Richmond,  Judge,  presiding. 

The  facts  in  this  case  are  sufficiently  stated  in  the  opinion. 

Mr.  N.  M.  Lewis  and  Messrs.  Bangs  &  Shaw,  for  the 
appellant. 


Messrs.  Burns  &  Barnes,  for  the  appellee. 
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Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court: 

The  city  of  Lacon,  having  constructed  a  covered  drain 
under  one  of  its  streets,  allowed  it  to  get  so  far  out  of  repair 
that  a  hole  about  two  feet  long,  a  foot  wide,  and  eight  inches 
in  depth,  had  been  made  in  it  near  the  edge  of  the  street,  no 
sidewalk  having  been  laid.  The  appellee  was  driving  his 
horses,  with  a  lumber  wagon,  when  they  ran  away,  and  one 
wheel  of  the  wagon  went  into  this  hole,  and,  rebounding  seve- 
ral feet  into  the  air,  threw  the  appellee  violently  to  the  ground 
and  injured  him.  He  brought  this  suit  against  the  city,  and 
recovered.  We  are  now  asked  to  reverse  the  judgment  on 
the  ground  that  the  injury  was  the  result,  partly  of  the  defect 
in  the  street,  but  also,  partly  of  the  accident  that  the  horses 
ran  away,  and,  it  is  urged,  that  the  city  is  not  liable,  unless 
the  injury  is  attributable  solely  to  its  own  carelessness.  This 
question  was  considered  by  this  court  in  the  case  of  The  City 
of  Joliet  v.  Verley,  35  111.  63,  and  it  was  there  held,  if  there 
was  negligence  on  the  part  of  the  city  in  keeping  its  streets 
in  repair,  the  mere  fact  that  it  was  through  some  accident  to  a 
person  traversing  the  street  that  such  negligence  wrought  an 
injury,  was  no  excuse  for  the  city.  We  entertain  no  doubt 
of  the  correctness  of  this  ruling.  One  great  reason  for  requir- 
ing a  corporation  to  keep  its  streets  in  repair,  is  to  reduce,  as 
far  as  possible,  the  injuries  that  may  result  from  the  accidents 
so  liable  to  occur  in  crowded  thoroughfares.  If  the  accident 
would  not  have  caused  the  injury  but  for  the  defect  in  the 
street,  and  that  defect  is  the  result  of  carelessness  on  the  part 
of  the  city,  and  the  plaintiff  has  used  ordinary  prudence,  the 
city  must  be  held  liable. 

It  is  also  urged,  as  a  ground  for  reversal,  that  the  hole  in 
which  the  wagon  wheel  struck,  was  in  that  part  of  the  street 
dedicated  by  the  city  ordinances  for  a  sidewalk.  If  the  city 
had,  in  fact,  constructed  a  sidewalk,  it  is  probable  we  should 
hold  it  liable  only  for  injuries  resulting  to  foot  passengers  from 
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a  defect  in  such  walk.  But  the  evidence  in  this  case  shows 
that  the  sidewalk  was  in  no  way  distinguishable  from  the 
other  portions  of  the  street ;  that  it  had  not  been  raised  above 
the  level  of  the  street,  and  that  a  gully  on  the  "opposite  side 
had  forced  the  travel  so  far  over  to  the  side  where  the  hole 
was,  that,  in  the  event  of  two  teams  meeting,  one  of  them 
would  be  obliged  to  go  upon  that  part  of  the  street  intended 
for  a  sidewalk,  and  the  diagram  furnished  us  in  the  record 
shows  the  traveled  track  to  touch  the  part  designed  for  a  side- 
walk. Witnesses  also  speak  of  having  driven  on  this  part  of 
the  street,  and  into  the  very  hole  in  question.  It  was  also  in 
proof  that  this  was  one  of  the  most  traveled  streets  in  the  city. 
Now,  although  the  city  ordinances  had  directed  that  nine  feet 
on  each  side  of  its  streets  should  be  set  apart  for  sidewalks,  it 
is  plain,  from  this  evidence,  that  the  city  had,  in  fact,  devoted 
the  place  where  this  accident  occurred  to  the  common  use  of 
teams  and  foot  passengers,  and  so  long  as  it  did  this,  it  was 
under  obligation  to  make  the  passage  safe  for  both.  It  may 
have  been  its  duty,  under  the  ordinance,  to  have  set  apart  the 
nine  feet  for  sidewalks  in  some  manner,  of  which  the  public 
could  have  taken  notice,  but  so  long  as  it  failed  to  do  this,  and 
permitted  the  nine  feet  to  be  used  as  a  part  of  the  highway 
for  horses  and  vehicles,  as  well  as  men,  we  are  of  opinion 
that  it  can  not  shelter  itself  from  liability  for  injuries  of  this 
character  on  the  ground  that  the  defect  was  in  that  part  of  the 
street  which  was  intended  to  be,  but,  in  fact,  was  not,  a  side- 
walk ;  the  more  especially,  as  the  defect  in  the  street  was  the 
result  of  the  city's  own  act,  in  first  laying  a  drain,  and  then 
allowing  it  to  become,  and  for  a  long  time  to  remain,  out  of  | 
repair. 

Judgment  affirmed. 
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Martin  0.  Walker 

v. 

George  Kretsinger  et  al. 

1.  New  trial — hill  for — when  granted.  A  court  of  equity  will  not  award  a 
new  trial  at  law,  where  the  defense  is  a  legal  one  and  the  party  could  have  made 
it  in  a  suit  against  him,  unless  he  was  prevented  after  the  use  of  all  means  he 
could  reasonably  employ  had  failed,  when  he  had  been  diligent  and  not  guilty  of 
laches. 

2.  "Where  two  partners  were  sued  and  one  of  them  spoke  to  attorneys  to 
defend  the  suit,  but  gave  them  no  facts  nor  the  names  of  witnesses  by  whom 
to  establish  a  defense,  they  were  not  in  a  position  to  defend  the  suit,  and  when 
that  partner  died,  and  the  other  partner  gave  the  matter  no  attention,  and  judg- 
ment was  rendered  against  him  bv  default:  Held,  that  there  was  such  a  want  of 
diligence  and  such  laches  as  would  prevent  a  court  of  equity  from  decreeing  a 
new  trial  in  such  a  case. 

Appeal  from  the  Superior  Court  of  Chicago;  the  Hon. 
John  A.  Jameson,  Judge,  presiding. 

The  facts  in  this  case  are  fully  presented  in  the  opinion. 

Messrs.  Jewett  &  Jackson,  for  the  appellant. 

Messrs.  Jones  &  Gardner,  for  the  appellees. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  a  suit  in  chancery,  commenced  by  appellant,  in 
the  Superior  Court  of  the  city  of  Chicago,  for  an  injunction 
to  stay  the  collection  of  a  judgment  in  that  court,  and  for  a 
new  trial  at  law  in  the  case  in  which  the  judgment  was 
obtained. 

The  bill  alleges  that,  in  the  autumn  of  1856,  appellant  and 
Guy  H.  Cutting  were  engaged  in  the  wood  and  coal  business; 
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that  Cutting  contracted  with  Hughes  for  dockage  for  their 
coal,  and  that  it  might  remain  on  his  dock  undl  the  1st  of 
May,  1867,  at  the  rate  of  fifty  cents  per  ton  ;  that  they  placed 
upon  the  dock  about  500  tons  of  coal,  which  was  removed  in 
part,  from  time  to  time,  until  the  15th  of  May,  1867,  at  which 
time  it  had  all  been  removed;  that  in  the  sprinp;  of  1867, 
appellant  and  Cutting  purchased  of  Hughes  480-J  cords  of 
wood,  then  on  the  dock,  with  the  agreement  that  it  might  so 
remain  until  the  first  of  the  next  July.,  without  charge ;  that 
subsequently  to  this  purchase,  Hughes  leased  the  dock  to  appel- 
lees, to  commence  the  1st  of  May  of  that  year,  and  they  then 
took  possession  of  the  dock,  but  that  when  they  took  the  lease 
they  knew  of  the  arrangement  existing  between  Hughes  and 
appellant  and  Cutting  in  reference  to  dockage  ;  that  they  after- 
wards came  to  the  agent  of  appellant  and  Cutting,  who  was 
removing  the  eoal  from  the  dock,  and  requested  that  he  would 
remove  the  wood  first,  instead  of  the  coal,  as  they  intended  to 
build  where  it  lay  on  the  dock,  and  promised  that  if  the  wood 
should  be  so  removed,  the  coal  might  remain  on  the  dock 
until  the  1st  of  July,  1867,  being  the  time  when  the  wood  was 
to  be  removed ;  and  that,  solely  for  the  accommodation  of 
appellees,  the  wood  was  removed. 

That  afterwards,  on  the  25th  of  June,  1867,  appellees  com- 
menced suit  against  appellant  and  Cutting,  in  the  superior 
court,  claiming  $500  for  the  dockage  of  the  coal ;  that  service 
was  had,  and  on  the  11th  of  September  following,  a  default 
was  rendered  in  the  case  and  judgment  entered  againt  appel- 
lant for  $350  and  costs,  and  that  execution  had  been  issued  for 
its  collection. 

That  Cutting  had  the  sole  care  and  management  of  the  wood 
and  coal  business ;  that  all  of  the  arrangements  with  Hughes 
were  made  by  him  ;  that  after  the  service  of  process,  Cutting 
informed  appellant  that  he  had  consulted  attorneys  in  reference 
to  a  defense ;  that  in  August,  before  the  judgment  was  ren- 
dered, Cutting  died ;  that  complainant,  relying  upon  what 
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Cutting  had  said,  supposed  that  a  proper  defense  had  been 
made,  until  after  the  default,  and  when  it  was  too  late  to  have 
it  set  aside ;  alleges  that  he  has  paid  the  dockage  to  Hughes, 
and  if  compelled  to  pay  this  judgment  he  will  have  twice  paid 
for  the  dockage ;  that  he  has  applied  to  appellees,  but  they 
refuse  to  permit  the  judgment  to  be  set  aside. 

The  answer  was  filed  without  oath,  it  having  been  waived. 
Appellees  admit  that  appellant  and  Cutting  were  in  the  coal 
and  wood  business  ;  admit  that  Hughes  was  in  possession  of 
the  dock,  but  deny  any  knowledge  of  any  transactions  between 
Hughes  and  appellant  and  Cutting  ;  that  the  dock  is  owned 
by  Evans,  under  whom  Hughes  held  the  same ;  that  in  March, 
1867,  appellees  purchased  Hughes'  unexpired  term,  and  on 
the  1st  of  April  took  from  Evans  a  new  lease ;  that  they  paid 
Hughes  and  went  into  possession  on  the  7th  of  March,  at 
which  time  there  was  a  large  amount  of  wood  and  coal  on 
the  dock,  which  they  supposed  belonged  to  Hughes,  and 
agreed,  in  relation  thereto,  that  they  would  allow  Hughes 
the  free  use  of  the  portion  occupied  by  them  until  the  1st  of 
June,  1867,  and  free  storage  of  coal  then  on  the  north  end  of 
the  property  until  the  1st  of  April,  1867  ;  the  free  use  mean- 
ing the  storage  of  wood  and  coal  where  it  now  is,  and  the 
opportunity  of  removing  the  same  without  charge. 

They  allege,  that  when  appellant  and  Cutting  commenced 
to  remove  the  wood,  they  did  request  that  a  particular  part 
might  be  first  removed,  but  deny  that  they  agreed  that  the 
coal  might  remain  on  the  dock  free  of  charge.  They  admit 
the  death  of  Cutting.  A  replication  was  filed,  a  trial  had, 
and  on  the  hearing  the  court  rendered  a  decree  dismissing  the 
bill. 

The  doctrine  is  well  settled  in  equity,  that  when  a  party  has 
a  complete  and  adequate  remedy  at  law,  and  fails,  from  any 
cause,  to  rely  upon  it  in  that  forum,  he  will  not  be  permitted  to 
assert  it  in  equity,  unless  he  has  been  prevented,  by  accident, 
or  such  circumstances  as  he  was  unable  to  control.     Any  laches 
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on  his  part  in  failing  to  assert  his  rights  in  a  court  of  law,  when 
called  upon  to  do  so,  will  present  him  from  obtaining  relief 
in  equity.  If  it  appears  that  the  judgment  complained  of  is 
unjust,  and  that  the  party,  in  good  faith,  has  used,  or  endea- 
vored to  employ,  the  means  given  him  by  the  law,  to  assert 
his  rights,  and  has  been  active  and  vigilant  in  his  efforts  to 
make  his  defense,  and  is  still  prevented  from  presenting  a 
meritorious  defense,  equity  will  grant  a  new  trial  at  law. 
Ballance  v.  Loomis,  22  III,  82  ;  Adams  v.  Camp,  3  Scam.  290  ; 
State  Bank,  v.  Stanton,  2  Gilm.  352.  In  this  last  case  it  was 
held  that,  if  a  bill  contains  allegations  which  show  the  com- 
plainant had  a  perfect  remedy  at  law,  and  the  bill  fails  to  show 
a  sufficient  excuse  for  not  pursuing  his  legal  remedy,  the  bill 
should  be  dismissed  for  want  of  equity.  The  jurisdiction  of 
the  two  courts  is  distinct,  and  a  party  has  no  right  to  transfer 
his  claim  to  one  or  the  other  at  his  pleasure.  He  must  resort 
to  that  tribunal  which  has  jurisdiction,  or,  if  it  is  concurrent, 
he  must  answer  in  that  which  first  acquires  jurisdiction  of  the 
case. 

The  bill  shows,  in  this  case,  that  the  claim  of  appellant,  if 
valid,  was  clearly  a  legal  one,  and  that  it  could  have  been  set 
up  as  a  defense  in  the  suit  at  law.  Nor  has  appellant,  by  his 
bill,  shown  a  sufficient  excuse  for  not  relying  upon  it  in  that 
action.  He  only  shows  that  he  relied  upon  his  partner  to 
make  the  defense,  while  he  lived,  and,  after  his  death,  upon 
attorneys  he  supposed  his  partner  had  employed.  He  does 
not  pretend  that  he  ever  saw  the  attorneys,  or  used  any  means 
to  prepare  or  present  his  defense.  "We  do  not  see  how  any 
court  could  say  that  this  constituted  diligence.  He  was  served 
with  process,  knew  his  partner  had  died,  and  yet  neglects  to 
do  any  act,  or  even  to  make  the  slightest  inquiry,  give  him- 
self the  least  concern  about  the  defense,  and  permits  judgment 
by  default  to  be  rendered  against  him,  and  was  so  wholly 
inattentive  and  careless  of  his  rights  that  he  was  not  aware 
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of  the  judgment  until  it  was  too  late  to  have  it  set  aside  and 
a  new  trial  granted. 

But  even  if  the  allegations  of  the  bill  were  sufficient  to 
authorize  a  court  to  grant  the  relief,  still  they  are  not  proved. 
One  of  his  attorneys  states  that  Cutting  called  upon  him  and 
requested  that  their  firm  should  defend  the  suit;  that  he 
informed  him  that  the  declaration  was  not  filed,  and  that  it 
could  not  be  tried  before  the  August  term,  when  Cutting 
promised  to  call  again  in  a  few  days  and  put  him  in  possession 
of  the  facts  relied  upon  for  a  defense,  but  he  never  returned. 
Attorneys  cannot  defend  suits  unless  they  are  informed  of  the 
nature  of  the  defense,  and  the  witnesses  by  whom  it  can  be 
proved,  and  are  not  required  to  search  for  proof  or  witnesses 
for  their  clients.  Even  if  this  amounted  to  a  retainer,  it  by 
no  means  constituted  a  preparation  for  a  defense.  And  it 
nowhere  appears  that  appellant  was  ever  informed  by  Cutting 
that  he  had  taken  any  steps  to  defend  the  suit.  He  alleges  in 
his  bill  that  such  was  the  fact,  but  we  fail  to  find  the  proof. 
It  nowhere  appears  that  he  inquired  what  his  partner  had 
done  beyond  the  employment  of  counsel. 

We  can  perceive  no  element  of  diligence  in  the  endeavor 
to  present  the  defense  in  the  suit  at  law.  On  the  other  hand, 
appellant  seems  to  have  been  guilty  of  laches,  almost,  if  not 
altogether,  to  an  extent  tnat  implies  entire  indifference  to 
whether  the  (Jefence  was  made  at  law. 

We  are,  for  these  reasons,  of  the  opinion  that  the  decree 
of  the  court  below  must  be  affirmed. 

Decree  affirmed. 
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The  Chicago  Dock  Company  et  al. 

v. 

Thomas  H.  Foster  et  al. 

1.  Bargain  and  sale — rights  of  a  bona  fide  purchaser  from  a  fraudulent  vendee 
as  against  the  original  vendor.  Where  a  party  sells  goods  to  another  and  delivers 
them,  although  under  such  circumstances  as  would  authorize  a  rescission  of  the 
sale  and  recovery  of  the  goods  as  against  the  vendee,  a  sale  of  the  goods  by  the 
purchaser  to  a  party  in  good  faith,  will  be  good,  and  such  party  can  hold  them 
against  an  action  of  replevin  by  the  first  vendor. 

2.  Warehousemen — warehouse  receipts — under  act  incorporating  the  Chicago 
Dock  Co.,  negotiable.  Under  the  act  incorporating  the  Chicago  Dock  Company,  a 
warehouse  receipt  issued  by  that  company  is  made  negotiable,  and  as  such,  abso- 
lutely vests  in  the  holder  the  title  to  the  property  specified  in  it. 

Appeal  from  the  Superior  Court  of  Chicago. 

The  opinion  fully  states  the  case. 

Messrs.  Rosenthal  &  Pence,  and  Mr.  John  Woodbridge, 
Jr.,  for  the  appellants. 

Mr.  W.  T.  Burgess,  for  the  appellees. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  replevin,  brought  to  the  Superior 
Court  of  Chicago,  by  Thomas  H.  Foster  and  Augustine  Lee, 
against  Moses  and  Grodfrey  Snydacker  and  the  Chicago  Dock 
Company,  for  one  hundred  barrels  of  flour. 

The  cause  was  tried  by  the  court  without  a  jury,  on  several 
issues  made  up  by  the  parties,  the  principal  of  which  was  on 
the  defendants'  fourth  and  fifth  pleas — the  fourth  assuming 
that  the  property  and  right  to  possession  was  in  F.  Smith  & 
Co.,  and  the  fifth  averred  that  it  was  deposited  with  Moses 
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and  Godfrey  Snydacker,  by  Smith  &  Co.,  as  security  for  a 
loan  of  money  to  them  by  the  Snydackers,  and  that  the  pro- 
perty, at  the  time  of  the  deposit,  was  the  property  of  F.  Smith 
&  Co.,  and  that  the  money  so  loaned  was  still  due  and 
unpaid. 

The  fourth  plea  was  traversed,  and  to  the  fifth  the  plaintiffs 
replied  double,  first  averring  that  the  property  had  not  been 
deposited  by  F.  Smith  &  Co.,  and  held  as  security  by  Sny- 
dackers, and  second,  that  the  property  was  not  in  F.  Smith  & 
Co. 

The  court  found  the  issues  for  the  plaintiff,  and  judgment 
accordingly.  A  bill  of  exceptions  was  taken,  and  the  record 
brought  here  by  appeal  to  reverse  the  judgment, 

Appellants  make  the  point,  the  sale  and  delivery  of  the 
flour  to  F.  Smith  &  Co.,  by  Foster  &  Lee,  though  subject  to 
rescission  by  a  failure  of  Smith  &  Co.  to  pay  for  it,  according 
to  the  terms  of  the  sale,  yet,  as  between  them  and  a  honajide 
purchaser  from  their  vendee,  such  bona  fide  purchaser  ought 
to  prevail. 

On  the  other  hand,  it  is  insisted  by  appellees,  that  as  Smith 
&  Co.  obtained  the  possession  of  the  property  fraudulently, 
and  deposited  it  with  the  Chicago  Dock  Company,  taking  their 
receipt  to  themselves,  they  having  no  title  to  the  property,  the 
purchase  of  the  receipt  by  the  Snydackers,  without  the  knowl- 
edge or  consent  of  the  true  owners,  can  confer  upon  them  no 
rights  to  the  disparagement  of  those  of  the  appellees. 

In  the  view  we  have  taken  of  this  case,  we  do  not  deem  it 
necessary  to  discuss  the  various  propositions  presented  by 
counsel,  believing  that  the  case  is  analagous  to  that  of  Brun- 
dage  v.  Ca?np,  21  111.  330,  and  must  be  decided  in  the  same 
way.  Here,  as  in  that  case,  there  was  a  sale  and  an  actual 
delivery  of  the  property  to  the  vendee.  It  is  vain  to  say  the 
sale  was  a  cash  sale,  and  the  title  not  to  pass  until  the  money 
was  paid.  This  may  be  so,  as  between  the  vendor  and  the 
vendee.     Suppose  the  vendor  should  not  call  with  his  bill  for 
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payment  for  several  days,  and  in  the  interval  the  purchaser 
had  sold  to  others,  in  lawful  trade,  by  the  single  barrel,  the 
whole  of  this  flour,  can  it  be  pretended  that  the  vendor  could 
replevy  this  flour  from  these  several  purchasers-?  Instead  of 
selling  the  flour  by  the  barrel,  he  pledged  the  whole  of  it  to 
an  .innocent  party  for  a  loan  of  money,  which  is  yet  unpaid. 
On  what  principle  is  it,  the  vendor  can  regain  the  flour  ?  We 
are  aware  of  none.  The  transaction,  as  between  Smith 
and  the  vendor  of  the  flour,  was  an  ordinary  business  trans- 
action, perfectly  fair  on  both  sides,  the  vendor  selling  the  flour 
absolutely,  and  delivering  it,  trusting  to  the  honor  of  the  ven- 
dee for  payment. 

It  is  said,  the  purchaser  taking  the  flour  to  the  dock  com- 
pany, instead  of  taking  it  to  his  store,  is  evidence  of  a  fraudu- 
lent intention.  This  may  be  so,  but  on  what  principle  is  it, 
that  it  should  affect  an  innocent  purchaser,  without  any  notice 
of  the  supposed  fraud  I 

Smith  &  Co.  were  not  bailees  of  this  flour ;  that  is  clear.  If 
bailees,  for  what  purpose  ?  None  is  shown.  They  were  pur- 
chasers of  the  flour.  The  sale  and  delivery  to  them  was  abso- 
lute and  unconditional,  and  if  they  failed  to  pay  for  it  accord- 
ing to  their  promise,  appellees  might,  perhaps,  have  rescinded 
the  sale  and  reclaimed  the  property,  if  they  acted  before  other 
rights,  acquired  in  good  faith,  had  intervened. 

Appellees  put  Smith  in  possession  of  the  flour  on  a  sale  of 
it  to  his  firm,  a  pledge  of  it,  therefore,  on  a  loan  of  money  by 
an  innocent  and  honafide  lender,  ought  not  to  be  disturbed. 

Appellants  also  invoke  the  aid  of  an  act  of  the  general 
assembly,  entitled  "  An  Act  to  incorporate  the  Chicago  Dock 
Company,"  approved  Feb.  14,  1863,  by  section  5  of  which  it 
i&  provided,  that  the  said  company  shall  have  power  to  receive 
upon  storage,  deposit  or  otherwise,  grain,  flour,  provisions,  &c, 
and  to  take  the  management  and  custody  of  the  same;  and  to 
advance  money,  give  receipts,  grant  credits,  and  give  security 
upon  any  property,  real  and  personal,  and  guarantee  payment 
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upon  freight  bills,  bills  of  lading,  warehouse  receipts,  and  evi- 
dences of  debt,  on  such  terms,  and  at  such  rates  of  interest, 
not  exceeding  ten  per  cent,  per  annum,  as  may  be  agreed 
upon.  All  warehouse  receipts,  certificates,  or  other  evidences 
of  the  deposit  of  property,  issued  by  said  company,  shall  be 
deemed,  in  the  hands  of  the  holder  thereof,  as  absolute  title 
to  the  ownership  of  said  property,  both  in  law  and  equity. 

We  see  no  reason  why  full  effect  should  not  be  given  to  this 
provision  of  the  statute,  in  a  case  where,  as  in  this,  property 
has  been  sold  and  delivered  by  one  party  to  another,  and  the 
vendee  has  deposited  it  with  this  warehouse  company,  taking 
their  receipt.  It  seems  to  have  been  a  deposit  in  the  ordinary 
course  of  business,  in  which  it  would  have  been  quite  unusual 
for  the  bailee  to  have  asked  of  the  bailors  the  question, 
"  where  did  you  get  this  property — did  you  come  by  it  hon- 
estly ?"  The  property  was,  by  a  fair  sale,  in  the  possession  of 
Smith  &  Co.,  and  nothing  appearing  to  require  unusual  cau- 
tion on  the  part  of  the  bailees,  they  had  the  unquestioned 
right  to  receive  it  on  deposit,  and  give  therefor  this  receipt. 
This  receipt,  by  the  terms  of  the  act  cited,  was  evidence  to  all 
the  world,'  while  in  the  hands  of  Smith  &  Co.,  of  their  abso- 
lute title  to  the  ownership  of  the  property  specified  in  it. 

When  this  receipt  was  deposited  with  the  Snydackers,  as 
collateral  on  loan  of  money  by  them,  they  could  have  no  rea- 
son to  suppose  the  depositor  had  not  come  by  it  honestly,  nor 
was  there  occasion  to  ask  any  questions  about  it.  The  statute 
informed  them  that  such  a  receipt  in  the  hands  of  a  holder 
was  evidence  that  he  was  the  absolute  owner  of  the  property 
specified  in  it,  and  that  was  sufficient  for  them.  There  was  no 
obligation  upon  them  to  enquire  further,  no  suspicious  circum- 
stances appearing. 

This  transfer  of  the  receipt  to  the  Snydackers,  vested  in 
them,  under  this  statute,  the  title  to  the  ownership  of  the  flour, 
and  the  issue,  on  that  point,  should  have  been  found  for 
them. 
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The  case  is  in  no  respect  like  the  delivering  of  goods  to  a 
drayman  to  be  carried  and  delivered,  for  there  is  no  semblance 
or  pretense  of  a  sale  to  him.  Here  was  an  absolute  sale  and 
delivery  of  the  flour,  and  the  receipt  of  the  dock  company 
spoke  this  language  :  "  the  holder  of  this  receipt  is,  in  law  and 
equity,  the  absolute  owner  of  the  property  specified  in  it." 

If  a  loss  is  to  happen  by  reason  of  this  transaction,  it  is 
more  just  and  equitable  that  it  should  fall  upon  those  who 
trusted  the  purchasers  that  they  would  pay  for  the  flour,  and 
therefore  delivered  it  to  them,  than  an  innocent  party  who  had 
loaned  his  money  to  the  purchaser,  and  who  held  a  receipt 
speaking  the  above  language.  This  case  is  not  like  the  case 
of  Burton  v.  Curyea,  40  111.  320,  cited  by  counsel,  as  in  that  case 
the  warehouse  receipt  was  not  negotiable. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Joseph  L.  Sharp,  Impleaded  with 

Thomas  B.  Fitch  et  al. 

v. 

Charles  K.  Parks. 

1.  Stolen  property — against  whom  owner  may  maintain  suit  for  its  value.  The 
owner  of  stolen  property  can  maintain  an  action  for  its  value  against  a  party 
who  has  innocently  purchased  it  from  the  felon,  and  re-sold  it  in  good  faith,  the 
property  having  passed  beyond  the  reach  of  the  owner. 

2.  Instructions.  This  court  will  not  reverse  ajudgment  merely  because  an 
instruction  assumes  there  was  no  evidence  tending  to  establish  a  proposition, 
when  such  was  the  fact. 
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Appeal  from  the  Circuit  Court  of  Lake  county ;  the  Hon. 
Erastus  S.  Williams,  Judge,  presiding. 

This  was  an  action  of  trover,  brought  in  the  Superior  Court 
of  Chicago,  from  which  a  change  of  venue  was  taken  to  the 
Circuit  Court  of  Lake  County,  by  the  appellee,  Charles  K. 
Parks,  against  the  appellant,  Joseph  L.  Sharp,  impleaded  with 
Thomas  B.  Fitch,  Edward  W.  Wicks  and  James  M.  Ellis,  to 
recover  the  value  of  a  certain  quantity  of  wool,  alleged  to 
have  been  stolen  from  appellee,  and  bought  by  appellants  from 
the  felon,  and  re-sold  by  them  to  other  parties.  The  case 
was  tried  before  the  court  and  a  jury,  who  found  a  verdict  for 
the  plaintiff  for  the  sum  of  $1,363.75.  A  motion  for  a  new 
trial  was  made,  which  the  court  overruled  and  rendered  judg- 
ment on  the  verdict,  to  reverse  which  the  record  is  brought 
to  this  court  by  appeal. 

Messrs.  King  &  Scott,  for  the  appellant. 

Mr.  W.  D.  Barry,  for  the  appellee. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

This  record  presents  the  question,  whether  the  owner  of 
stolen  property  can  maintain  an  action  for  its  value  against  a 
person  who  has  innocently  bought  it  from  the  felon,  and  re-sold 
it  in  good  faith,  the  property  itself  having  passed  beyond  the 
reach  of  the  owner.  In  Homord  v.  Smith,  2  D.  and  E.  751, 
it  was  held  such  an  action  could  not  be  maintained,  but  it  was 
on  the  ground  that  there  had  been  a  sale  in  market  overt,  by 
which  the  title  of  the  owner  had  been  temporarily  divested, 
and,  although  the  act  of  Parliament  entitled  him  to  a  restitu- 
tion of  the  goods  upon  prosecution  of  the  felon  to  conviction, 
yet  the  court  held  such  conviction  gave  him  a  new  title  against 
the  person   in  possession,  but  did  not  give  him  an   action 
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against  persons  through  whose  hands  the  property  had  passed 
prior  to  the  conviction,  because  they  had  held  it  under  a  valid 
title  derived  from  the  sale  in  market  overt.  This,  at  least,  is 
the  reasoning  of  Mr.  Justice  Buller.  "  When,"  he  asks,  "did 
the  plaintiff's  property  begin  in  this  case  ?  Not  till  after  the 
conviction  of  the  felon,  because,  before  that  time,  the  property 
had  been  altered  by  a  sale  in  market  overt."  The  additional 
reasoning  by  Lord  Kenyon,  which  is  also  urged  in  the  present 
case  that,  if  the  plaintiff  could  maintain  that  action,  he  could 
recover,  with  equal  propriety,  against  any  one  of  the  various 
persons  through  whose  hands  the  goods  may  have  passed,  and 
that  it  can  not  be  conceived  that  he  should  have  his  action 
against  so  many,  does  not  seem  to  us  very  satisfactory.  If, 
upon  principle,  the  owner  should  be  permitted  to  sue,  the  fact 
that  the  recognition  of  such  a  principle  would  entitle  him  to 
sue  any  one  of  various  persons,  is  not  a  very  good  reason 
against  its  recognition.  The  plaintiff  can  have  but  one  satis- 
faction, and  he  from  whom  it  is  obtained  may  sue  his  own 
vendor  upon  the  implied  warranty  of  title.  The  reasoning  of 
Mr.  Justice  Buller  is  very  satisfactory,  but  it  has  no  applica- 
tion to  the  present  case,  as  we  have  in  this  State  no  markets 
overt,  in  the  technical  sense  of  that  phrase. 

The  precise  question  before  us  was  fully  considered  in  Hoff- 
man v.  Connor,  20  Wend.  21,  and  in  the  same  case  on  a  writ 
of  error,  22  ib.  285,  and  the  court  held  there  was  no  difference 
in  principle  between  the  recovery  of  the  property  itself,  from 
the  person  in  whose  possession  it  may  be  found,  and  the 
recovery  of  its  value  from  one  who  has  bought  and  sold  it. 
Our  statute  expressly  provides  that  no  sale  of  stolen  property, 
whether  made  in  good  faith  or  not,  shall  divest  the  title  of 
the  owner,  and,  in  our  judgment,  the  inevitable  sequence  of 
this  is,  that  at  least  in  cases  where  the  property  has  passed 
beyond  reach,  the  owner  may  recover  its  value  from  him  by 
whose  act  it  has  been  so  placed.     Such  was  the  present  case. 

The  wool  was  stolen  in  fleeces,  sold  to  the  defendants  by  the 
65— 48th  III. 
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felon,  and  packed  by  them,  and  if  not  sent  out  of  the  State, 
at  least  placed  beyond  identification.  If  the  property  could 
have  been  replevied  on  being  identified  in  their  possession, 
why  should  not  they  be  required  to  account  for  its  value,  after 
their  act  had  put  it  beyond  the  owner's  reach,  and  the  pro- 
ceeds had  gone  into  the  defendants'  pockets  ?  We  can  see  no 
good  reason.  It  is  suggested  that  our  statute  provides  for  an 
action  against  the  person  "  in  whose  possession  "  the  property 
may  be  found,  and  hence,  it  is  urged  that  one  can  be  main- 
tained only  against  such  person.  But  the  statute  is  here 
speaking  only  of  the  recovery  of  the  property  itself,  and  in 
doing  this  it  would  necessarily  speak  of  the  person  "  in  whose 
possession  "  it  might  be  found,  since  the  property  could  not  be 
recovered  from  one  in  whose  possession  it  was  not.  We  do 
not  think  an  argument  can  be  drawn  from  this  phrase  of  the 
statute. 

The  third  instruction  for  the  appellee  is  objected  to  on  the 
ground  that  it  assumes  the  defendant  had  given  no  evidence 
tending  to  show  how  or  from  whom  he  had  bought  the  wool 
in  his  possession.  Such  was,  undoubtedly,  the  fact,  and, 
although,  where  the  evidence  is  at  all  conflicting  upon  a  par- 
ticular point,  the  court  should  not,  in  its  instructions,  assume 
such  point  to  be  either  proven  or  not  proven,  yet,  where  no 
evidence  has  been  offered  to  establish  a  proposition,  we  can 
not  hold  it  to  be  error,  and  reverse  a  judgment  merely  because 
an  instruction  assumes  what  there  is  no  pretence  for  denying. 

Judgment  affirmed. 
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Sarah  D.  Winchester 

v. 
Mary  E.  Grosvenor. 


1.  Judgment — reversal. — specific  directions.  Where  a  judgment  is  reversed  in 
this  court,  the  cause  should  not  be  remanded  with  specific  directions  to  the 
court  below  to  enter  judgment,  unless  the  evidence  is  clear  and  satisfactory  to 
indicate  the  character  of  the  judgment  which  should  be  rendered. 

2.  Remanding  a  cause — with  specific  directions.  But  where  a  judgment  is 
reversed  and  the  cause  remanded,  with  leave  to  the  party  recovering  the  judg- 
ment in  the  court  below  to  enter  a  remittitur  for  a  portion  of  the  sum  recovered, 
the  court  below  has  no  discretion,  upon  the  remittitur  being  entered,  but  to  enter 
a  judgment  for  the  amount  of  the  former  judgment,  less  the  amount  so  allowed 
to  be  remitted. 

Appeal  from  the  Superior  Court  of  Chicago;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 

The  facts  in  this  case  are  stated  in  the  original  opinion  pub- 
lished in  44  111.  425,  and  this  opinion  is  rendered  upon  a 
petition  for  a  rehearing. 

Mr.  Georoe  F.  Harding  and  Mr.  Frank  H.  Guton,  for  the 
appellant. 

Messrs.  Barker  &  Tulet,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  cause  was  before  us  at  the  April  term,  1867,  of  this 
court;  the  judgment  of  the  court  below  was  then  reversed- 
and  the  cause  remanded,  with  leave  to  appellee  to  remit  three 
hundred  dollars  and  take  judgment  for  the  balance.  At  this 
term,  being  the  first  which  has  occurred  since  filing  the  opinion 
in  the  case,  appellant  has  filed  a  petition  for  a  rehearing. 
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After  a  careful  examination  of  the  record  we  have  arrived 
at  the  same  conclusion  we  then  announced,  on  the  questions 
of  error  in  the  record  ;  still  being  of  the  opinion  that  error 
existed  as  indicated  in  the  opinion,  we  adhere  to  the  views  we 
there  expressed.  But  when  we  come  to  examine  the  affidavit 
upon  which  the  writ  of  attachment  was  based,  and  to  which 
we  did  not  turn  our  attention  when  we  then  decided  the  case, 
and  after  a  more  careful  examination  of  the  evidence  in  con- 
nection with  the  petition  for  a  rehearing,  we  have  arrived  at 
the  conclusion  that  we  acted  inadvertently  in  granting  leave 
to  enter  the  remittitur  and  to  take  judgment  for  the  balance 
of  the  verdict,  but  should  have  remanded  the  cause  for  a  new 
trial.  We  refrain  from  a  discussion  of  the  evidence,  as  the 
case  will  go  before  another  jury;  hence,  we  simply  announce 
the  conclusion  at  which  we  have  arrived.  We  rarely  remand 
a  cause  with  specific  directions  to  enter  judgment,  except 
where  the  evidence  is  clear  and  satisfactory ;  and  upon  a  fur- 
ther examination  of  the  testimony  in  this  case,  we  do  not  find 
it  of  that  clear  and  satisfactory  character  that  would  warrant 
such  an  order.  Having  granted  a  rehearing,  the  judgment 
heretofore  entered  in  this  court  will  be  so  far  modified  as  to 
stand  as  a  judgment  of  reversal  and  the  cause  remanded  for 
further  proceedings,  and  without  leave  to  take  judgment  upon 
entering  a  remittitur. 

After  the,  judgment  was  entered  in  this  court,  appellee  pro- 
cured a  writ  of  procedendo,  and  had  the  cause  docketed  in  the 
court  below,  on  the  14th  day  of  January,  1868,  and  thereupon 
moved  the  court  for  leave  to  enter  a  remittitur  and  take  judg- 
ment for  the  balance  of  the  verdict,  which  was  allowed  by  the 
court,  and  a  judgment  rendered  against  appellant  for  the 
sum  of  $700,  from  which  an  appeal  was  allowed  and  per- 
fected, and  the  record  is  brought  to  this  court  and  various 
errors  assigned.  Under  the  judgment  of  this  court,  remand- 
ing the  cause  as  it  did,  the  court  below  had  no  discretion  but 
to  enter  the  judgment  upon  appellee's  entering  a  remittitur ; 
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and  the  error  in  the  court  below  was  caused  by  our  instruc- 
tion. The  same  reasons,  however,  apply  for  a  trial  de  novo  on 
the  record,  as  it  comes  before  us  in  this  case,  and  on  the  peti- 
tion for  a  rehearing,  as  the  record  is  one  and  the  same,  except 
so  far  as  the  proceedings  on  the  application  for  the  rehearing, 
and  the  rendition  of  the  judgment  appear.  And  the  same 
reason  that  induced  the  granting  of  a  rehearing,  compels  us  to 
reverse  and  remand  this  cause. 

The  judgment  of  the  court  below  is  reversed,  in  both  cases, 
and  the  cause  remanded. 

Judgment  reversed. 


Sarah  D.  Winchester 

v. 
Mary  E.  Grosvenor. 

1.  Equity — injunction — grounds  for  granting.  Where  there  has  been  a  trial 
at  law,  and  the  defendant  filed  a  bill,  alleging  that  plaintiff  in  the  suit  at  law 
was  indebted  to  defendant  for  money  loaned,  property  sold,  and  for  damages  on 
a  breach  of  the  contract :  Held,  that  these  are  claims  cognizable  in  a  court  of 
law,  and  should  h<we  been  set  up  as  a  defense  by  way  of  set-off,  and,  after  a 
recovery,  they  form  no  ground  for  granting  an  injunction. 

2.  Same — new  trial  decreed  in  equity.  Courts  of  equity  have  jurisdiction  to 
decree  a  new  trial  at  law,  for  mistake,  accident  or  fraud  ;  but  a  mere  mistake  of 
an  attorney  in  advising  a  particular  defense,  is  not  such  a  mistake  ;  nor  the  fact 
that  the  attorney  abandoned  the  defense  of  the  suit,  and  the  defendant  was 
compelled  to  employ  other  counsel  who  tried  the  case,  such  an  accident,  and,  in 
the  absence  of  fraud,  the  court  will  not  decree  a  new  trial  at  law. 

3.  Same — account.  Where  a  bill  is  framed  for  an  injunction,  but  incidentally 
states  that,  on  one  partner's  buying  out  the  other,  it  was  agreed  that  the  part- 
nership books  should  be  balanced  and  the  accounts  settled,  but  alleged  that 
complainant  had  paid  a  large  sum  towards  the  purchase,  and  a  considerable  sum 
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was  still  due  thereon,  such  a  bill  can  not  be  held  to  be  a  bill  for  an  account,  as 
the  statement  amounts  to  an  admission  that  nothing  was  due  complainant  on 
account  of  partnership  matters,  and  the  bill  is  defective  and  subject  to  a 
demurrer. 

Appeal  from  the  Superior  Court  of  Chicago;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 

The  opinion  states  the  case. 

Mr.  George  F.  Harding,  for  the  appellant. 

Messrs.  Barker  &  Tuley,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court ; 

This  was  a  bill  in  equity,  filed  by  appellant,  in  the  Superior 
Court  of  Chicago,  against  appellee,  to  restrain  the  entry  of  a 
judgment  in  the  Superior  Court  of  Chicago,  and  from  further 
proceedings  in  the  case.   * 

The  bill  alleges,  that  the  suit  at  law  was  brought  by  attach- 
ment, against  the  property  of  complainant,  who  was,  and  still 
is,  a  married  woman  ;  that  she  was  defeated  in  her  defense  by 
her  husband ;  that  large  costs  have  been  awarded  against  her ; 
enormous  obligations  imposed  upon  her ;  and  disastrous  losses 
inflicted  upon  her  by  the  malignant  and  wilful  misconduct 
of  appellee  and  her  husband  as  her  agent ;  that  complainant, 
in  the  name  of  her  husband,  entered  into  a  co-partnership 
with  Thomas  Grosvenor,  in  the  brewing  of  ale  in  the  city  of 
Chicago  ;  complainant  furnished  the  money  and  was  to  keep 
the  books ;  that  it  afterwards  appeared  that  Grosvenor  claimed 
that  he  was  carrying  on  and  conducting  the  business  in  his 
name  as  an  ostensible  partner,  but  in  fact  for  the  benefit  of 
his  wife  and  with  her  means. 

That  on  a  dissolution  of  the  partnership,  the  product  of  the 
business,  the  ale,  hops  and  malt,  were  sold  and  turned  over 
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to  complainant  at  the  sum  of  one  thousand  dollars,  the  price 
agreed  upon  by  the  parties  ;  that  at  that  time  about  four  hun- 
dred dollars  was  left  unpaid,  upon  the  bill  of  sale,  and  another 
contract  was  made,  being  a  part  of  the  agreement  for  a  disso- 
lution, by  which  Grosvenor  agreed  to  sell  complainant  two 
hundred  ale  barrels,  for  which  she  was  to  pay  three  dollars 
and  fifty  cents  each  on  delivery,  and  Grosvenor  was  to  give 
his  personal  attention  and  labor,  for  three  months,  to  the  busi- 
ness, free  of  charge ;  that  the  price  of  the  barrels  was  to  be 
credited  on  complainant's  capital  furnished  in  the  business, 
and  which  Grosvenor  was  to  pay  back  to  her ;  that  it  was  at 
the  time  agreed  that  the  partnership  books  should  be  settled 
and  balanced,  which  had  never  been  done ;  that  Grosvenor, 
finding  that  he  would  fall  in  debt  to  complainant  on  a  settle- 
ment, prevented  such  settlement,  and  failed  to  furnish  his 
labor  in  the  business ;  that  she  had  lost  thereby  $1,000,  as 
damages  ;  that  she  was  thereby  compelled  to  sell  out  at  a  loss 
of  two  thousand  dollars. 

That  Grosvenor  and  wife  had  obtained  money,  coal  and  ale 
casks  amounting  to  $112;  that  she  has  always  been  ready  to 
settle  the  partnership  accounts,  but  Grosvenor  has  refused  ; 
that  Grosvenor  caused  an  attachment  to  be  levied  on  the  malt 
house  whilst  complainant  was  in  the  act  of  moving  it,  thereby 
preventing  her  from  malting  5,000  bushels  of  barley  therein, 
which  she  had  done  at  another  place  at  a  loss  of  five  hundred 
dollars;  that  the  attachment  was  also  levied  upon  a  quantity 
of  personal  property,  which  was  kept  by  the  sheriff  at  large 
expense' — nearly  equaling  its  value ;  that  it  was  served  on  one 
Fleming,  who  was  indebted  to  complainant  in  the  sum  of 
$4,000,  which  was  then  secure,  but  has  since  become  insecure, 
if  not  altogether  lost ;  that  complainant  purchased  forty  bar- 
rels of  ale  of  Grosvenor,  at  six  dollars  per  barrel,  on  his 
representation  that  it  was  good,  but  which  was  valueless, 
whereby  she  lost  $240 ;  that  he  represented  the  malt  house 
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as  being  perfect  and  complete,  when  it  was  not ;  that  he  owned 
it,  when  he  but  owned  it  in  part. 

That  appellee  claims  to  be  the  principal ;  that  Thomas 
Grosvenor  was  her  agent,  and  all  of  the  property  sold  by  him 
to  complainant  belonged  to  her,  and  that  she  was,  for  that  rea- 
son, conducting  the  suit  at  law  against  complainant ;  that 
appellee  is,  therefore,  liable  for  the  acts  of  her  agent,  and  the 
losses  and  indebtedness  created  by  him  are  a  proper  set-off  in 
that  suit ;  that  he,  as  such  agent,  commenced  the  suit  at  law 
on  the  18th  of  February,  1866,  by  suing  out  a  writ  of  attach- 
ment in  the  name  of  appellee,  and  at  that  time  appellee  was 
indebted  to  complainant. 

That  a  plea  in  abatement,  and  several  pleas  in  bar,  were 
riled  in  that  cause  ;  that  under  the  advice  of  counsel,  she  relied 
upon,  and  prepared  proof  under  the  plea  in  abatement,  and 
her  attorney,  having  taken  offense  at  her  husband,  abandoned 
the  case ;  at  the  trial  she  was  compelled  to  employ  other  coun- 
sel not  familiar  with  the  case,  and  when  the  trial  was  had,  the 
court  held,  that  by  filing  the  pleas  in  bar  the  plea  in  abate- 
ment was  waived;  that  appellee,  owing  to  the  want  of 
preparation  on  the  part  of  appellant,  recovered  judgment, 
which  appellant  removed  to  the  supreme  court  by  appeal,  and 
the  same  was  argued  at  the  April  term,  1867,  of  that  court, 
and  a  decision  was  subsequently  rendered  reversing  the  judg- 
ment of  the  court  below,  but  giving  appellee  the  right,  if  she 
should  choose,  to  remit  $300,  and  enter  judgment  for  the 
balance  of  the  verdict. 

The  prayer  is  for  an  injunction  to  restrain  the  entry  of  the 
judgment  at  law,  or  the  further  prosecution  of  the  suit,  and 
that  the  partnership  matters  be  closed  up  and  settled.  Appel- 
lee filed  a  demurrer  to  the  bill,  which  was  sustained  by  the 
court  and  the  bill  dismissed,  and  the  case  is  now  brought  to 
this  court,  and  a  reversal  is  asked  upon  the  ground  that  the 
bill  presented  grounds  for  equitable  relief. 
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The  doctrine  is  well  settled,  that  courts  of  equity  will 
restrain  courts  of  law  from  proceeding  to  judgment,  or,  if 
judgment  has  been  rendered,  from  its  collection,  if  the  defen- 
dant has  a  defense  in  equity  which  could  not  be- made  at  law, 
and  which  renders  the  judgment,  when  obtained,  inequitable 
and  unjust;  or,  where  the  judgment  is  obtained  and  the 
defendant  had  a  good  legal  defense,  but  has  been  deprived  of 
it  by  accident,  mistake  or  fraud,  a  court  of  equity  will  decree 
a  new  trial  at  law.  But  in  this  case  it  is  not  claimed  that  the 
defense  is  equitable.  It  consists,  according  to  the  allegations 
of  the  bill,  in  claims  for  the  value  of  property  sold,  damages 
sustained  by  breach  of  warranty  on  the  sale  of  property,  and 
for  money  loaned.  For  any  and  all  of  these  a  suit  at  law 
could  be  maintained,  or  the  damages  which  are  claimed  to 
have  arisen  out  of  the  contract  upon  which  appellant  was  sued, 
with  other  indebtedness,  were  proper  matter  of  set-off  in  that 
suit.  As  to  the  damage  claimed  to  have  arisen  from  the 
wrongful  attachment  of  appellant's  property,  the  remedy  is 
ample  and  complete  on  the  attachment  bond.  So  of  damages 
sustained,  if  the  writ  was  improperly  sued  out,  by  garnishee- 
ing  Fleming.  None  of  these  grounds  give  jurisdiction  to  a 
court  of  equity  to  stay  the  collection  of  the  judgment. 

Nor  does  it  appear  that  there  was  accident,  mistake  or  fraud, 
such  as  would  authorize  a  court  of  equity  to  decree  a  new 
trial  at  law.  Appellant  appeared,  filed  pleas,  introduced  evi- 
dence, and  had  a  trial  of  the  cause,  and  the  mere  fact  that  her 
attorney  gave  her  advice  which  turned  out  to  be  opposed  to 
the  judgment  of  the  court,  or  the  fact  that  her  attorney  aban- 
doned the  case  before  the  trial,  does  not  constitute  accident  or 
mistake  of  the  character  upon  which  a  court  of  equity  acts. 
It  might  have  afforded  ground  for  delaying  the  trial  below, 
if  application  had  been  made  for  the  purpose.  Such  mistakes 
as  giving  advice  that  is  not  sustained  by  the  court,  has  never 
been  held  to  be  such  a  mistake  as  will  afford  equitable  relief. 

Nor  has  the  abandonment  of  the  cause  by  the  attorney  of  a 
66— 48th  III. 
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party,  where  other  counsel  has  been  employed  and  a  trial  had, 
been  held  to  be  an  accident  affording  ground  for  relief, 
These  defenses,  so  far  as  they  could  be  interposed,  should 
have  been  set  up  at  law. 

It  remains  to  determine,  whether  the  court  below  should 
have  denied  the  injunction  and  retained  the  bill  for  the  state- 
ment of  the  accounts  between  the  parties,  alleged  to  have  been 
made  while  the  partnership  existed.  The  bill  does  not  appear 
to  have  been  framed  with  a  view  to  having  a  statement  of 
accounts,  but  rather  and  only  with  the  purpose  of  obtaining 
an  injunction  to  stay  the  proceedings  at  law.  It  is  true,  that 
the  bill  alleges  that  the  books  were  to  have  been  balanced  and 
accounts  settled,  which  had  not  been  done ;  that  Grosvenor 
ascertained,  from  an  examination,  that  he  was  indebted  to 
appellant,  and  designed  to  prevent  a  settlement  of  the  accounts 
for  the  purpose  of  defrauding  her.  There  is  no  positive  aver- 
ment that  Grosvenor  or  appellee  is  indebted  to  appellant  on 
account  of  the  firm  business  ;  nor  is  there  any  allegation  that 
she  ever  called  upon  appellee  for  a  settlement,  or  that  appellee 
designed  to  defraud  her.  The  allegation  is,  that  it  was  her 
husband,  who  was  her  agent,  who  had  that  design.  Nor  does 
the  prayer  indicate  that  the  bill  proceeded  for  a  settlement  of 
accounts.  It  is  that  the  partnership  matters  may  be  closed  up 
and  settled.  There  is  no  prayer  that  they  be  required  to  make 
out  and  submit  an  account,  and  that  the  balance  on  their  part- 
nership dealings  may  be  ascertained,  and  for  a  decree  for  the 
balance  to  appellant.  And  in  the  bill  it  is  alleged  that  appel- 
lant had  purchased  out  Grosvenor's  interest,  or  that  which  he 
represented,  in  the  firm,  and  took  a  bill  of  sale,  and  that  she 
then  paid  him  $3,230.  This  allegation  seems  to  be  repugnant 
to  the  claim  that  there  was  not  a  settlement  of  the  firm  busi- 
ness. Also  that  there  remained  about  four  hundred  dollars 
unpaid  on  the  bill  of  sale.  If  Grosvenor  had  been  indebted 
to  her  on  account  of  firm  matters,  why  pay  him  over  three 
thousand  dollars  and  say  that  there  still  remained  over  four 
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hundred  dollars  unpaid  on  the  purchase  ?  This,  certainly,  is 
a  clear  admission  that  nothing  was  owing  her  from  that  source, 
and,  unexplained,  fully  warranted  the  court  below  in  sustain- 
ing the  demurrer,  if  it  was  claimed  that  the  bill  was  filed  for 
an  account. 

We  perceive  no  error  in  this  record,  and  the  decree  of  the 
court  below  is,  therefore,  affirmed. 

Decree  affirmed. 


Thomas  Sheeran 


The  Chicago  and  Milwaukee  Railway  Company. 

New  trial — verdict  against  the  evidence.  This  court  has  repeatedly  said,  that 
in  cases  where  the  evidence  is  conflicting,  the  verdict  will  not  be  disturbed, 
except  in  cases  where  the  jury  have  palpably  mistaken  the  evidence.  It  is  not 
the  province  of  an  appellate  court  to  reconcile  a  conflict  of  testimony. 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
Erastus  S.  Williams,  Judge,  presiding. 

This  was  an  action  on  the  case,  originally  brought  in  the  cir- 
cuit court  of  Lake  county ;  and  a  change  of  venue  was  taken 
to  the  circuit  court  of  Cook  county,  from  whence  the  record 
is  brought  to  this  court  by  appeal.  The  facts  in  the  case  are 
fully  stated  in  the  opinion,  necessary  to  its  understanding. 

Mr.  "W.  S.  Searles,  for  the  appellant. 

Mr.  H.  "W.  Blodgett,  for  the  appellee. 
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Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  an  action  on  the  case,  against  the  Chicago  and 
Milwaukee  Railroad  Company,  to  recover  damages  done  by 
the  negligence  of  their  servants  in  running  a  train  of  cars 
upon  their  road,  and  a  verdict  for  the  defendant. 

The  court  overruled  a  motion  by  plaintiff  for  a  new  trial, 
and  rendered  a  judgment  against  him  for  the  costs. 

To  reverse  this  judgment  he  has  appealed  to  this  court. 

It  is  admitted  by  the  plaintiff's  counsel  that  the  testimony 
was  conflicting.  We  have  examined  it,  and  find  it  is  very 
conflicting,  rendering  it  doubtful  on  which  side  it  preponde- 
rates. In  a  case  so  situated,  so  evenly  balanced,  we  would  go 
in  direct  opposition  to  the  rules  of  this  court,  so  long  estab- 
lished, and  so  uniformly  acted  upon,  if  we  should  set  aside  a 
verdict,  which  the  court  trying  the  cause  and  seeing  the  wit- 
nesses, and  noticing  their  conduct  on  the  stand,  thought  there 
was  evidence  sufficient  to  support.  "We  cannot  reconcile  a 
conflict  of  testimony — it  is  the  province  of  a  jury  to  do  this, 
and  the  conclusion  to  which  they  have  arrived  will  not,  except 
in  a  case  where  they  have  palpably  mistaken  the  evidence,  be 
disturbed. 

The  instructions  are  all  substantially  correct. 

Judgment  affirmed. 
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John  L.  Beveridge 

v. 

William  Wagner,  who  sues  for  the  use  of 

James  Young. 

1.  Pleading  at  law — of  the  declaration — concerning  sufficiency  of  in  an  action 
against  an  officer  for  failing  to  collect  an  execution.  In  an  action  against  a  sheriff 
for  failing  to  collect  an  execution,  the  declaration  contained  two  counts,  the 
first,  averring  that  the  officer  made  a  levy  on  certain  personal  property,  but  did 
not  make  the  money  thereon,  and  "  wrongfully,  falsely  and  deceitfully"  returned 
upon  the  writ,  that  the  suit  having  been  appealed,  as  per  bond  and  the  order  of 
the  court  thereto  annexed,  the  writ  was  returned  in  no  part  satisfied  ;  and  the 
second,  that  the  defendant  in  execution  had  personal  property  on  which  the  offi- 

•  cer  might  have  levied,  and  of  which  ne  had  notice,  but  neglected  and  refused  to 
levy,  and  "wrongfully,  falsely  and  deceitfully"  returned  the  writ  as  alleged  in 
the  first  count:  Held,  that  this  mode  of  declaring  in  such  cases  is  sufficient,  and 
in  conformity  with  established  precedents. 

2.  Same — the  return  of  the  officer — not  an  essenticd  part  of  the  declaration.  In 
cases  of  this  character,  the  gist  of  the  action  is,  that  the  sheriff  neglected  his 
duty  in  failing  to  levy,  or,  having  levied  the  writ,  in  failing  to  make  the  money 
thereon.  The  return  of  the  officer  is  not  an  essential  part  of  the  declaration, 
and  is  averred  to  have  been  "  wrongfully,  falsely  and  deceitfully"  made  ;  hence, 
in  passing  on  the  sufficiency  of  such  declaration,  the  return  can  not  be  assumed 
to  be  true,  merely  because  it  is  not  expressly  and  positively  alleged  therein  to  be 
false. 

Writ  of  Error  to  the  Superior  Court  of  Chicago. 

The  opinion  states  the  case. 

Messrs.  Storrs  &  Johnston,  for  the  plaintiff  in  error. 

Messrs.  Bates  &  Towslee,  for  the  defendant  in  error. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court: 
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This  was  an  action  against  a  sheriff  for  failing  to  collect  an 
execution.  There  was  a  judgment  by  default,  and  the  defen- 
dant now  brings  the  record  here,  assigning  for  error  that  the 
declaration  ehows  no  cause  of  action. 

The  declaration  contains  two  counts.  The  first  avers  that 
the  sheriff  made  a  levy  on  personal  property,  but  did  not 
make  the  money  thereon,  and  "wrongfully,  falsely  and  deceit- 
fully" returned  upon  said  writ  that  the  case  having  been 
appealed,  as  per  bond  and  order  of  the  court  thereto  annexed, 
the  writ  was  returned  in  no  part  satisfied.  The  second  avers 
that  the  defendant  in  the  writ  had  personal  property  on  which 
the  sheriff  might  have  levied,  and  of  which  he  had  notice, 
but  that  he  neglected  and  refused  to  levy,  and  "wrongly, 
falsely  and  deceitfully"  returned  said  writ  as  alleged  in  the 
first  count. 

The  counsel  for  plaintiff  in  error  argue  this  case  on  the 
assumption  that  the  return  on  the  writ  is  true,  because,  they 
say,  it  is  not  expressly  and  positively  alleged  in  the  declaration 
to  be  fake.  But  this  assumption  is  quite  unjustifiable.  The 
gist  of  this  action  is,  that  the  sheriff  neglected  his  duty  in 
failing  to  levy,  or,  having  levied,  in  failing  to  sell  and  make 
the  money  ;  and  the  pleader,  having  averred  these  facts,  adds 
that  the  defendant  falsely  and  deceitfully  returned  certain  other 
facts  as  an  excuse  for  not  having  obeyed  the  order  of  the  writ. 
This  mode  of  .declaring  in  such  cases  is  in  conformity  with 
the  established  precedents.  Admitting  that  this  mode  of 
traversing  a  return  would  not  be  sufficient  on  a  demurrer,  if  a 
false  return  alone  was  the  foundation  of  an  action,  yet,  in  a 
case  like  the  present,  where  the  return  is  not  an  essential  part 
of  the  declaration,  and  is  averred  to  have  been  "  wrongfully, 
falsety  and  deceitfully"  made,  we  can  not,  in  passing  on  the 
sufficiency  of  the  declaration,  assume  the  return  to  be  true, 
merely  because  its  falsity  is  not  alleged  in  a  more  direct  and 
positive  manner.  Considering  the  return,  then,  to  have  been, 
as  alleged  in  the   declaration,  falsely   made,  and   therefore 
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putting  it  out  of  view  altogether,  we  find  the  defendant  charged 
with  a  clear  delinquency  of  his  official  duty,  for  which  he 
must  be  held  responsible. 

Judgment  affirmed. 


James  E.  Karnes  et  ah 

v. 

Joshua  Harper. 

1.  Chancery — decree — lien  of.  The  lien  created  by  the  14th  section  of  the 
chancery  code  is  general,  and  only  where  there  is  a  money  decree  in  a  case  in 
personam  and  not  specifically  in  reference  to  lands  or  tenements. 

2.  The  first  clause  of  the  45th  section  creates  a  lien  by  decree  on  the  lands 
in  respect  to  which  they  are  rendered  ;  and  the  second  clause  authorizes  the 
court,  when  a  decree  is  pronounced  requiring  a  party  to  perform  some  act  other 
than  for  the  payment  of  money,  to  make  it  a  lien  on  the  real  and  personal  pro- 
perty of  the  party,  until  he  shall  perform  the  decree ;  and  the  third  clause 
declares  that  such  lien  shall  have  the  force  and  effect  of,  and  be  subject  to,  the 
same  limitations  and  restrictions  as  judgments  at  law:  Held,  that  the  third 
clause  refers  to  the  second  and  not  the  first  clause.  And  if  it  did  refer  to  both, 
a  decree  foreclosing  a  mortgage  being  within  the  first  clause,  the  lien  would 
continue  for  seven  years. 

3.  Under  neither  clause  is  it  necessary  to  have  a  copy  of  the  deeree  issued, 
to  perpetuate  the  lien,  as  in  chancery  practice  it  is  not  usual  to  issue  process  to 
have  a  decree  executed. 

4.  Sale — under  a  decree — by  master.  It  is  the  decree  which  confers  the  power 
on  the  master  to  sell,  while  at  law  it  is  the  writ  issued  on  the  judgment. 
If  a  master  were  to  proceed  to  execute  a  decree  without  process,  or  a  copy 
of  the  decree,  and  were  to  sell  in  conformity  to  its  requirements,  the  sale 
would  not  be  set  aside  ;  but,  if  a  sheriff  were  to  sell  under  a  judgment  with- 
out process,  the  sale  would  be  void.  The  lien  given  by  this  section  does  not 
depend  for  its  continuance  on  issuing  process,  or  a  copy,  of  the  decree  within  a 
year  from  its  date,  nor  must  a  sale  be  made,  on  the  foreclosure  of  a  mortgage, 
within  that  time,  and  if  not  so  made  the  lien  will  not  be  lost. 
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Appeal  from  the  Circuit  Court  of  Henry  county ;  the  Hon. 
Ira  O.  Wilkinson,  Judge,  presiding. 

The  facts  in  this  case  are  sufficiently  presented  in  the 
opinion. 

Messrs.  Shaw  &  Crawford,  for  the  appellants. 

Mr.  O.  E.  Page,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court ; 

A  suit  in  equity  was  brought  in  the  Henry  Circuit  Court, 
by  appellee,  against  appellants,  for  the  purpose  of  foreclosing 
a  mortgage  executed  by  Davenport  and  wife.  It  was  charged 
by  the  bill  that  the  other  defendants  claimed  interests  in  the 
premises  which  were  subject  to  the  mortgage.  Service  was 
had  on  the  mortgagors  by  publication,  and  on  the  6th  day  of 
March,  1862,  a  decree  was  rendered,  finding  the  sum  due  on 
the  mortgage,  directing  its  payment,  and  on  default  thereof, 
ordered  the  sale  of  the  mortgaged  premises. 

Appellee  afterwards,  on  the  9th  day  of  May,  1863,  assigned 
the  decree  to  Thomas  Mellon,  who,  on  the  17th  of  September 
following,  had  the  premises  sold,  and  he  became  a  purchaser 
under  the  decree.  The  master  reported  the  sale,  and  defen- 
dant, Sherman  B.  Smith,  excepted  to  the  report,  upon  the 
ground  that  the  sale  had  been  made  after  the  decree  had 
ceased  to  be  a  lien,  and  insisted  the  sale  could  not  be  made 
in  prejudice  of  the  rights  of  third  persons.  Afterwards,  at 
the  October  term,  1865,  on  a  hearing  of  the  exceptions,  they 
were  disallowed,  and  the  sale  was  confirmed.  At  the  June 
term,  1868,  appellant  filed  a  petition  to  be  heard  on  exceptions 
to  the  master's  report.  The  prayer  of  the  petition  was  denied, 
from  which  action  of  the  court  an  appeal  was  prayed,  and  the 
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record  is  brought  to  this  court,  and  the  refusal  to  grant  the 
prayer  of  the  petition  is  urged  as  ground  of  reversal. 

No  objection  is  urged  against  the  former  decree  in  this  case, 
but  it  is  insisted  that  appellant  having  appeared  within  three 
years  after  the  refusal  to  set  aside  and  vacate  the  master's 
report,  he  was  within  the  chancery  act  allowing  a  non- 
resident defendant  to  appear  and  defend,  within  that  time,  by 
complying  with  the  requirements  of  the  statute.  This  propo- 
sition is  denied  by  appellee.  But,  with  the  views  we  entertain 
of  the  case,  we  choose  to  place  the  decision  of  the  case  on 
other  grounds,  without  determining  that  question. 

It  is  insisted,  that  under  the  14th  section  of  the  chancery 
code,  or  under  the  45th,  the  Lien  of  the  decree  was  lost  by 
failing  to  issue  a  copy  of  the  decree  or  have  the  property  sold 
within  a  year  after  the  rendition  of  the  decree.  The  14th 
section  of  the  chancery  code  declares  that  decrees  for  money 
shall  be  a  lien  on  the  lands  and  tenements  of  a  party  against 
whom  it  is  rendered  to  the  same  extent  and  under  the  same 
limitations  as  a  judgment  at  law.  This  section  is  intended  to 
embrace  general  decrees  for  the  payment  of  money,  when 
the  proceeding  is  in  personam,  and  not  specific  and  in  rem. 
In  a  proceeding  to  foreclose  a  mortgage  in  chancery,  the  decree 
ascertains  the  sum  due  and  orders  the  sale  of  the  specific  pro- 
perty for  its  satisfaction.  It  is  in  the  nature  of  a  decree  in  rem. 
The  last  clause  of  the  45th  section,  however,  gives  the  lien  to 
the  same  extent  and  subject  to  the  same  restrictions  as  liens 
created  by  judgments  at  law.  This  section  provides  for  two 
liens,  the  first  in  cases  where  a  decree  is  in  respect  to  the  real 
estate,  to  which  the  decree  is  pronounced.  The  second  is  in 
cases  in  which  a  decree  is  rendered  for  the  performance  of  an 
act  other  than  for  the  payment  of  money,  and  when  the  court 
declares  the  decree  to  be  a  lien  on  real  and  personal  property 
until  the  decree  shall  be  complied  with  by  the  party.  It  will 
be  observed  that  the  words  "  such  lien,"  folloAV  in  immedi- 
ate connection  with  the  language  creating  the  second  lien 
67— 48th  III. 
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provided  for  by  that  section,  and  it  manifestly  refers  to  the 
latter  and  not  the  first.  If  it  had  been  intended  to  apply  to 
both,  the  plural  and  not  the  singular  number  would  have  been 
employed. 

The  first  clause  refers  to  decrees  rendered  in  regard  to  lands, 
and  declares  that  they  shall  be  a  lien  on  such  lands,  but 
imposes  no  restrictions  upon  the  lien.  If  this  be  the  true 
construction  of  this  section,  it  necessarily  follows  that  the  lien 
was  not  lost  by  a  failure  to  have  a  certified  copy  of  the  decree 
issued  within  a  year,  or  a  sale  made  within  the  same  period. 
But  if  this  were  not  so,  still  these  acts  are  not  necessary  to 
perpetuate  the  lien  for  seven  years.  We  are  aware  of  no  case 
which  has  ever  held  that  the  presumption  of  satisfaction  of  a 
decree  obtains  if  a  certified  copy  of  a  decree  is  not  issued 
within  a  year,  as  it  does  at  law  if  an  execution  is  not  issued. 
on  a  judgment  within  that  time  after  the  last  day  of  court. 
When  the  lien  of  the  judgment  at  law  was  created  the  statute 
recognized  the  common  law  presumption,  and  did  not  extend 
the  lien  to  a  judgment  which  the  law  presumed  to  have  been 
satisfied,  and  which  the  plaintiff  could  not  have  executed 
without  its  revival.  In  this  respect,  the  practice  in  the  two 
courts  materially  differed.  And  the  general  assembly  have  not 
said  that  the  presumption  of  satisfaction  of  a  decree  shall 
obtain  after  that  time. 

Again,  a  c'ourt  of  equity  does  not  usually  proceed  by  fi.  fa. 
to  execute  its  decrees.  It  orders  its  ministerial  officer  to  exe- 
cute its  decrees,  or  the  parties  themselves,  owing  to  the  nature 
of  the  act  required  to  be  performed  by  the  decree.  It  is  the 
decree  itself,  and  not  process  issued  by  the  court  that  empow- 
ers the  master  to  act;  while  at  law,  it  is  the  fiat  of  "the  writ 
which  empowers  the  sheriff  to  proceed  to  execute  the  judg- 
ment. If  a  master  were  to  proceed  to  execute  a  decree,  and 
should  strictly  pursue  its  requirements,  his  acts  would  not  be 
vacated  because  he  did  not  have  a  copy  of  the  decree,  but, 
on   the  contrary,  if  a   sheriff  were  to  attempt  to   execute  a 
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judgment  at  law,  by  levying  upon  and  selling  property  without 
an  appropriate  writ,  such  acts  would  be  void.  Hence,  there  is, 
under  the  chancery  practice,  no  absolute  necessity  to  issue  a 
certified  copy  of  the  decree  to  enable  the  master  to  carry  it 
into  effect,  and  the  language  employed  by  the  legislature  does 
not  require  a  change  in  the  practice.  And  if  the  first  clause 
of  the  45th  section  does  limit  the  lien  to  the  same  conditions 
as  those  of  liens  of  a  judgment  at  law,  it  must  be  understood 
as  applying  to  the  usual  course  of  chancery  practice,  as  it  has 
provided  for  no  change.  And,  as  before  observed,  the  lien 
would  continue  for  seven  years  without  issuing  a  copy  of  the 
decree  within  a  year. 

As  the  want  of  a  sale  within  a  year,  at  law,  does  not  destroy 
the  lien,  but  only  the  want  of  an  execution,  we  do  not  see  how 
it  can  be  contended  that  the  want  of  a  sale  under  a  decree 
could  have  that  effect,  as  the  claim  is  that  the  lien  of  the 
decree  is  the  same  as  that  of  a  judgment.  A  sale  within  a 
year  after  the  rendition  of  decree  for  the  sale  of  the  land,  was 
not,  therefore,  necessary  to  perpetuate  the  lien.  And  the  sale 
having  been  made  within  seven  years,  was  regular  and  valid, 
and  the  circuit  court  committed  no  error  in  refusing  to  grant 
the  prayer  of  the  petition  to  permit  appellants  to  question  the 
regularity  of  the  master's  report  and  the  validity  of  the  sale, 
and  the  decree  of  the  court  below  must  be  affirmed. 

Decree  affirmed- 
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Svllabus.     Opinion  of  the  Court. 


Nathan  Hardy  et  al. 

v. 

Benjamin  F.  Adams  et  al. 

1.  Jurisdiction — sending  process  to  foreign  county — question  of  jurisdiction-^ 
must  he  raised  by  plea  in  abatement  The  rule  must  be  considered  as  firmly  estab- 
lished, that  a  defendant  seeking  to  raise  the  question  of  jurisdiction,  where  the 
summons  has  been  sent  to  a  foreign  county,  must  do  so  by  plea  in  abatement. 

2.  It  cannot  be  done  by  demurrer,  or  by  a  writ  of  error,  after  default. 

3.  Former  decisions.  The  cases  of  Kenney  v.  Greer,  1 3  111.  449  ;  G-illilan  v. 
Gray,  14  ib.  416  ;  Waterman  v.  Tuttle,  18  ib.  292,  and  Hamilton  v.  Dewey,  22  ib. 
490,  cited  and  approved. 

"Writ  of  Error  to  the  Superior  Court  of  Chicago. 

Mr.  O.  C.  Gray  and  Mr.  John  C.  Champlin,  for  the  plain- 
tiffs in  error. 

Messrs.  Waite  &  Clarke,  for  the  defendants  in  error. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  debt,  on  an  injunction  bond,  com- 
menced in  the  Superior  Court  of  Chicago.  The  summons 
was  sent  to  LaSalle  county,  and  there  served.  Judgment  was 
rendered  by  default.  There  was  no  averment  in  the  declara- 
tion that  the  contract  was  made  in  Cook  county.  We  are  now 
asked  to  reverse  the  judgment  on  the  ground  that  the  court 
in  Cook  county  acquired  no  jurisdiction  for  want  of  averments 
in  the  declaration  showing  the  case  to  be  one  in  which  it 
could  send  its  process  to  a  foreign  county. 

As  our  statute  was  construed  prior  to  the  case  of  Kenney  v. 
Greer,  13  111.  449,  this  declaration  would  have  been  bad, 
either  on  demurrer  or  writ  of  error.     But  that  case,  although 
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turning  upon  a  record  which  came  before  the  court  collaterally, 
settled  principles  which  govern  all  cases  under  this  statute, 
and  substantially  overruled  the  former  decisions  of  the  court. 
The  authority  of  that  case  has  been  followed  in  Gillilan  v. 
Gray,  14  111.  416 ;  Waterman  v.  Tattle,  18  ib.  292,  and  Ham- 
ilton v.  Dewey,  22  ib.  490.  These  were  cases  substantially 
like  the  one  at  bar,  in  which  the  record  came  before  the  court 
directly,  and  not  collaterally.  We  must  now  consider  the  rule 
firmly  established,  that  the  defendant  who  seeks  to  raise  the 
question  of  jurisdiction,  where  a  summons  has  been  sent  to  a 
foreign  county,  must  do  so  by  plea  in  abatement.  It  can  not 
be  done  by  demurrer,  or  by  a  writ  of  error,  after  default. 

It  is  also  said,  that  two  of  the  breaches  on  the  bond  are  not 
well  assigned.  If  this  be  so  it  is  immaterial,  as  the  other 
breaches  are  conceded  to  be  good,  and  they  will  sustain  the 
judgment. 

Judgment  affirmed. 


A.    CASE 


SUPREME  COURT  OF  ILLINOIS 


THIRD    GRAND    DIVISION 

APRIL  TERM,  1866. 


Sophia  C.  Newman  et  al. 
v. 
Wells  Willetts  * 

1.  Conveyance— -from  husband  to  wife — whether  it  is  operative.  Prior  to  the 
passage  of  the  "married  woman's  act"  of  1861,  a  deed  from  a  husband  to  his 
wife,  made  during  coverture,  could  vest  no  title  in  the  wife  ;  they  were  incapable 
of  making  contracts  of  that  nature  between  themselves. 

2.  What  might  be  their  rights  and  powers,  in  that  regard,  under  the  act  of 
1861,  is  not  discussed. 

3.  Dower  right — not  subject  to  execution.  A  widow's  right  of  dower  in  land, 
not  assigned,  is  not  liable  to  sale  on  execution. 

Writ  of  Error  to  the  Circuit  Court  of  Mercer  county ;  the 
Hon.  John  S.  Thompson,  Judge,  presiding. 


*Note  by  Reporter. — This  case  was  unavoidably  omitted  in  the  reports  of  the 
term  at  which  it  was  decided. 
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Statement  of  the  case. 

Wells  Willetts  obtained  a  judgment  against  Sophia  C.  New- 
man, in  the  Circuit  Court  of  Mercer  county,  at  the  April  term, 
1861,  for  $814.85,  and  an  execution  was  issued  thereon  on  the 
4th  day  of  October,  1861. 

On  the  27th  of  June,  1865,  the  judgment  still  remaining 
unpaid,  Willetts  filed  his  bill  in  chancery  in  the  same  court, 
against  the  judgment  debtor,  Sophia  C.  Newman  and  Martha 
A.  Newman  and  Jay  Martin,  to  subject  certain  land  lying  in 
Mercer  county  to  the  satisfaction  of  his  judgment,  alleging 
that  Sophia  C.  Newman,  being  the  owner  in  fee  of  the  land, 
conveyed  the  same  to  Martin,  who  conveyed  to  Martha  A. 
Newman,  the  daughter  of  Sophia ;  these  conveyances,  as 
Willetts  alleges,  being  made  without  consideration,  and  for 
the  purpose  of  hindering  and  delaying  him  in  the  collection 
of  his  debt.  The  bill  prays  that  these  deeds  may  be  set  aside, 
so  that  when  the  land  is  offered  for  sale  under  the  judgment, 
there  may  be  no  cloud  upon  the  title. 

It  appears,  that  on  and  prior  to  the  4th  day  of  September, 
1857,  one  Erasmus  Newman,  the  husband  of  Sophia,  was  the 
owner  of  the  land,  and  on  that  day  executed  a  deed  for  the 
same  to  his  wife.  Erasmus  Newman  resided  on  the  land  with 
his  family  at  the  time  of  his  death,  which  occurred  in  the  year 
1857,  while  absent  from  home,  by  drowning  in  the  Gulf  of 
Mexico. 

It  also  appears  that  during  his  absence  from  the  State,  Eras- 
mus made  a  will,  but  it  does  not  seem  to  have  been  admitted 
to  record  in  this  State.  He  left  several  children  surviving 
him.  Sophia,  the  widow,  and  the  children  of  Erasmus,  con- 
tinued to  reside  on  the  premises  after  his  death. 

The  court  rendered  a  decree,  finding  the  fee  simple  title  to 
the  land  to  be  in  Sophia  C.  Newman,  and  granting  the  prayer 
of  the  bill. 

To  reverse  that  decree  the  defendants  sued  out  this  writ  of 
error. 
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Mr.  B.  C.  Taliaferro,  for  the  plaintiffs  in  error. 
Messrs.  Goudy  &  Chandler,  for  the  defendant  in  error. 
Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

The  most  important  question  presented  by  this  record  is, 
what  interest  had  Sophia  C.  Newman,  the  plaintiff  in  error,  in 
the  land  and  estate  in  controversy  ?  On  the  answer  to  this 
question,  this  case  would  seem  to  turn. 

It  is  claimed  by  the  defendant  in  error,  in  his  bill  of  com- 
plaint, that  she  had  a  fee  simple  estate  in  the  land,  and  he 
filed  the  bill  to  subject  it  to  sale  to  pay  a  judgment  he  had 
obtained  against  her,  and  the  title  to  which  she  had  conveyed 
to  one  Martin,  and  he  to  Martha  Newman,  a  daughter  of  plain- 
tiff in  error.  The  bill  seeks  to  set  aside  these  deeds,  so  that, 
when  the  land  is  offered  for  sale  under  this  judgment,  there 
may  be  no  cloud  upon  the  title  to  deter  purchasers. 

We  have  looked  in  vain  through  this  record  to  find  evidence 
of  a  fee  simple  title  in  Sophia  Newman  to  these  premises. 
The  allegation  of  the  bill  is,  that  she  has  such  title,  and  the 
complainant  in  the  bill  is  bound  to  furnish  the  proof  thereof. 
It  is  not  to  be  found  in  this  record.  The  deed  from  her  hus- 
band was  inoperative,  on  account  of  the  relationship  then 
existing  between  them.  A  deed  from  a  husband  to  his  wife, 
during  coverture,  made  when  this  deed  purports  to  have  been 
made  (the  4th  of  September,  1857),  could  vest  no  title  in  the 
wife.  They  were  incapable,  at  that  date,  of  making  contracts 
of  this  nature  between  themselves.  2  Kent  Com.  129  ;  Whit- 
comb  etal.  v.  Sutherland,  18  111.  579 ;  1  Black.  Com.  442. 

What  might  be  their  rights  and  powers,  under  our  act  of 
1861,  we  do  not  now  discuss. 

This  deed,  put  in  evidence  by  the  defendant  in  error,  shows 
that  the  husband  claimed  the  title  to  the  land,  that  it  was  in 
him  at  the  date  of  the  deed.     The  occupancy  of  the  plaintiff 
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in  error  of  the  land,  was  equally  that  of  the  husband,  and  in 
her  answer,  she  explicitly  denies  the  claim  of  the  fee  in  the 
land. 

From  all  we  can  discover  in  the  record,  the  utmost  extent 
of  claim  which  the  plaintiff  in  error,  Sophia,  had  in  these 
premises,  was  only  a  right  of  dower  not  assigned,  and  a  home- 
stead right,  the  former  of  which  is  not  liable  to  execution. 
Blair  v.  Harrison,  11  111.  386  ;  Hoots  v.  Graham,  23  id.  83. 
Nor  the  latter,  except  in  the  mode  prescribed  by  the  act  of 
1851.     Scates'  Comp.  576. 

The  court  should  have  decreed  these  rights,  and  these  only, 
as  being  vested  in  the  plaintiff  in  error,  Sophia,  and  should 
have  had  the  homestead  right  set  off  to  her  by  a  jury.  That 
she  had  this  right,  is  clear  from  the  evidence,  for  it  is  proved 
that  the  husband,  Erasmus  Newman,  was  residing  on  the  land 
with  his  family  at  the  time  of  his  death  ;  that  the  family  con- 
tinued, thereafter,  to  reside  on  the  premises,  and  were  so 
residing  when  the  bill  was  filed.  The  right  of  dower  follows 
on  the  death  of  the  husband. 

The  defendant  in  error  has  not,  we  think,  sustained  his  bill 
by  proof,  and  the  decree  should  not  have  passed  in  his  favor. 

For  the  reason  given,  the  decree  must  be  reversed  and  the 
cause  remanded. 

Decree  reversed. 
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ABATEMENT. 
Plea  in  abatement. 

1.  When  necesswy.  The  rule  must  be  considered  as  firmly  estab- 
lished, that  a  defendant  seeking  to  raise  the  question  of  jurisdiction, 
where  the  summons  has  been  sent  to  a  foreign  county,  must  do  so  by 
plea  in  abatement.  It  cannot  be  done  by  demurrer,  or  by  a  writ  of 
error,  after  default.  Hardy  et  al.  v.  Adams  et  al.  532. 
Death  op  a  sole  plaintiff,  after  verdict. 
Of  rendering  judgment.    See  JUDGMENTS,  2. 

ACCOKD  AND  SATISFACTION. 
What  is  an  accord. 

1.  Accord  is  a  satisfaction  agreed  upon  between  the  party  injuring 
and  the  party  injured,  which,  when  performed,  is  a  bar  to  all  actions 
upon  this  account.     JEtna  Insurance  Go.  v.  Stevens,  31. 

2.  So,  where  an  insurance  policy  provided  that,  in  case  of  loss,  if  a 
difference  should  arise,  the  matter  should  be  referred  to  two  disinte- 
rested and  competent  men,  each  party  to  select  one  (and  in  case  of  their 
disagreement  they  to  select  a  third),  who  should  determine  the  loss,  and 
their  award  in  writing  should  bind  the  parties,  and  two  men  were 
selected  without  the  sanction  of  the  assured,  it  was  held,  that  a  finding 
of  the  amount  of  the  loss  by  them  was  not  an  accord,  nor  was  the  ten- 
der of  such  amount  to  the  assured  a  satisfaction.    Ibid.  31. 

ACTIONS. 
Eight  of  action. 

When  it  accrues — of  a  condition  precedent  to  the  maturity  of  a  note. 
See  MORTGAGES,  4. 
By  holder  of  a  check  against  the  drawee. 

On  the  promise  of  the  latter  to  pay  it.    See  CHECKS,  1,  2. 
Whether  local  or  transitory. 

Trespass  quare  clausum  fregit.     See  TRESPASS,  5. 

Trover  and  trespass. 

Which  the  proper  remedy.     See  TROVER,  1. 
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ACTIONS.     Continued. 
Trespass  or  case. 

For  ejecting  passengers  from  a  railroad  car.    See  TEESPASS,  1,  2. 

ADMINISTRATION  OF  ESTATES. 
Appointment  op  administrator. 

1.  Questioned  collaterally.  The  legality  of  the  appointment  of  an 
administrator  de  bonis  non  cannot  be  questioned  in  a  collateral  proceed- 
ing.   Buffin  et  al.  v.  Abbott  et  al.  17. 

Administrator  de  bonis  non. 

2.  When  he  may  call  the  former  administrator  to  account.  An  admin- 
istrator de  bonis  non  appointed  on  the  death  of  an  administrator,  cannot 
call  upon  the  representatives  of  the  deceased  administrator  to  account, — 
that  right  is  given  only  to  the  heirs  and  distributees.    Ibid.  19. 

3.  But  an  administrator  de  bonis  non  who  is  appointed  upon  the 
revocation  of  the  letters  of  the  former  administrator,  may,  by  the 
express  provision  of  the  statute,  call  the  prior  administrator  to  account. 
Ibid.  19. 

4.  Former  decision.  The  case  of  Stose  v.  TJie  People,  25  111.  600,  was 
decided  without  reference  to  this  distinction,  and  improperly  decided. 
Ibid.  19. 

ADVERSE  POSSESSION.    See  POSSESSION,  1,  2. 

AFFIDAVITS. 

Affidavits  of  jurors. 

Cannot  be  heard  to  impeach  their  verdict,  but  may  be  to  sustain  it. 
Peck  v.  Brewer  et  al.  55. 
Change  of  venue — corporations. 

Who  may  make  the  affidavit.    See  VENUE,  2. 

AGENCY. 
Power  of  attorney  to  convey  land. 

1.  Of  the  authority  thereby  conferred.  Where  a  party  purchases  land, 
subject  to  a  deed  of  trust,  given  to  secure  a  debt,  and  gives  the  debtor 
a  power  of  attorney  to  sell  and  convey  it,  and  to  avoid  the  expense  of  a 
sale  by  the  trustee,  he  agrees  with  his  creditors  that  he  shall  purchase 
the  property  in  satisfaction  of  the  debt,  and  the  property  is  so  con- 
veyed :  Held,  that  the  title  passes  to  the  creditor.  Shays  et  al.  v.  Nor- 
ton, 1W. 

ALIMONY.    See  DIVORCE  AND  ALIMONY,  1,  2 

ALLEGATIONS  AND  DECREE. 
Must  correspond.    See  DECREE,  1,  2. 


INDEX.  541 


ALLEGATIONS  AND  PROOFS.    See  PLEADING  AND  EYIDENCE, 
1,2. 

APPEALS  AND  WRITS  OF  ERROR. 

Of  appeal  bonds.     See  APPEAL  BONDS,  1,  2. 

APPEAL  BONDS. 
On  appeals  to  the  supreme  court. 

1.  Power  of  tlie  inferior  court — condition  of  bond.  Under  the  act  of 
February  16th,  1865,  relative  to  appeals  taken  to  the  supreme  court,  the 
power  is  given  to  inferior  courts,  in  granting  appeals  to  this  court,  to 
direct  the  condition  of  appeal  bonds,  with  reference  to  the  character  of 
the  decree,  judgment,  or  order  appealed  from.  Higgins  et  al.  v.  Parker, 
445. 

2.  Condition  of  bond,  on  appeal  in  forcible  entry  and  detainer.  On  an 
appeal  by  the  defendant,  in  an  action  of  forcible  entry  and  detainer,  at 
the  time  of  granting  the  appeal,  by  order  of  the  court,  a  condition  was 
inserted  in  the  bond  for  the  payment  of  the  value  of  the  use  and  occu- 
pation of  the  premises,  and  the  statutory  condition,  that  of  payment  of 
rents  was  omitted  :  Held,  that  the  bond  was  valid.  The  condition 
directed  by  the  court,  being  in  perfect  harmony  with  the  character  of 
the  judgment,  was,  therefore,  legal,  and  obligatory  upon  the  makers. 
Ibid.  445. 

APPEARANCE. 

As  TO  WHAT  DEFENDANTS. 

1.  Where  a  part  of  several  defendants  in  chancery  are  served  person- 
ally, and  others  by  publication,  an  appearance  by  "  the  defendants"  will 
be  construed  as  an  appearance  by  all  of  the  defendants,  all  having  been 
served  in  contemplation  of  law.     Humphrey  et  al.  v.  Newhall,  116. 

Defects  cured  by  appearance. 

2.  An  appearance  by  "  the  defendants,"  in  a  suit  in  chancery,  cures 
antecedent  irregularities,  such  as  an  alleged  insufficiency  of  the  affidavit 
of  non-residence,  which  was  the  basis  of  the  publication  of  notice. 
Ibid.  116. 

ARBITRATION  AND  AWARD. 
Award — when  it  may  be  questioned. 

1.  Where  an  award  has  been  merged  into  and  become  the  decree  of 
the  court,  it  cannot  be  questioned  in  a  collateral  proceeding — as  that  it 
is  broader  than  the  submission.    Marvin  v.  Collins,  156. 

AS  PROVIDED  IN  AN  INSURANCE  POLICY. 

2.  What  not  considered  as  an  award.  A  policy  of  insurance  provided 
that,  "if  a  difference  of  opinion  should  arise  between  the  parties  hereto, 
as  to  the  amount  of  loss  or  damage,  the  subject  shall  be  referred  to  two 
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disinterested  and  competent  men,  each  party  to  select  one,  (and  in  case 
of  disagreement  they  to  select  a  third,)  who  shall  ascertain,  estimate 
and  appraise,  the  loss  or  damage,  and  their  award  in  writing  shall  be 
binding  on  the  parties."  A  loss  having  occurred,  H,  an  agent  of  the 
company,  requested  one  F  to  select  some  one  to  make  the  appraisal  for 
each  party,  whereupon  R  and  P  were  selected,  and  thereupon  H,  R  and 
P  made  an  estimate  in  writing  of  such  loss,  which  was  signed  by  H  and 
R  only.  These  proceedings  were  without  the  sanction  of  S,  the  insured. 
Held,  in  an  action  by  him  to  recover  the  loss,  against  the  company,  that 
this  was  not  an  award  under  the  policy, — the  proof  showing  that  sucb 
arbitrators  were  not  selected  by  the  parties ;  that  they  were  not  "  disin- 
terested," as  H,  one  of  them,  was  the  agent  of  the  company,  and  that 
P,  another,  was  not  "  competent,"  he  being  a  drinking  fellow  "  of  no 
account ;"  that  the  pretended  award  was  signed  only  by  H  and  P,  and 
that  being  signed  by  H,  an  interested  party,  robbed  it  of  all  validity. 
uliltna  Insurance  Co.  v.  Stevens,  31. 

ASHTON,  TOWN  OF. 
Construction  of  its  charter.    See  CORPORATIONS,  6. 

ASSESSMENTS. 

Special  assessments.    See  that  title. 
Assessments  for  taxation.    See  TAXES,  2,  5. 

ASSIGNMENT. 
Liability  of  assignor. 

1.  When  demand  of  maker,  or  suit  against  Mm,  not  necessary.  In 
order  to  render  the  assignor  of  a  promissory  note  liable,  under  our 
statute,  the  maker  must  be  sued,  if  solvent,  and  if  not,  neither  suit  nor 
demand  is  necessary,  and  it  is  immaterial  whether  the  assignment  was 
made  before  or  after  the  maturity  of  the  note.  Hawkinson  v.  Olson, 
277. 

Fraud  and  circumvention. 

In  the  obtaining  of  a  note — what  constitutes.  See  FRAUD  AND 
CIRCUMVENTION. 

ASSUMPSIT. 
Recovery  under  the  common  counts.    See  PLEADING  AVD  EVI- 
DENCE, 4. 

ATTORNEY  AT  LAW. 

Attorney  as  a  witness.    See  WITNESSES,  2. 

BILL  FOR  AN  ACCOUNT.    See  CHANCERY,  6,  7. 
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BILLS    OF   EXCEPTIONS.     See    EXCEPTIONS  AND   BILLS    OF 
EXCEPTIONS,  1,  2. 

BILL  TO  QUIET  TITLE.    See  CHANCERY,  8. 

BONDS. 

Of  appeal  bonds.    See  APPEAL  BONDS,  1,  2. 

BOOKS  OF  ACCOUNT. 
When  required  to  be  produced  in  evidence.     See  EVIDENCE,  10. 
When  admissible  in  evidence.     Same  title,  11. 

BOUNTIES  TO  SOLDIERS. 
In  Jo  Daviess  County. 

1.  Construction  of  certain  resolutions  adopted  by  the  board  of  supervi- 
sors of  Jo  Daviess  county,  March  2d,  1865,  relative  to  paying  a  bounty  to 
volunteers.  The  construction  to  be  given  to  the  resolutions  of  the  board 
of  supervisors  of  Jo  Daviess  county,  adopted  March  2d,  1865,  relative 
to  the  payment  of  a  bounty  of  $200  to  volunteers,  is,  that  the  money 
thus  appropriated  should  be  distributed  among  the  several  townships, 
in  proportion  to  the  number  of  their  volunteers,  to  be  paid  only  to  per- 
sons enlisting  after  their  adoption — intending  that  the  several  townships 
should,  by  adding  this  sum  of  $200  to  their  own  bounties,  make  a  sum 
not  exceeding  $400  to  be  paid  to  new  recruits.     Weir  v.  Leibert,  458. 

CARRIERS. 

Garnishment. 

Whether  a  railroad  company  is  subject  to  the  process  of  garnishment,  in 
respect  to  property  in  its  possession  as  a  common  carrier.  See  GARNISH- 
MENT, 1,  2. 

Shipping  to  the  care  of  a  person. 

What  duty  thereby  devolves  upon  the  carrier.     See  RAILROADS,  2. 
Shipping  by  railroad  "  C.  O.  D." 

Liability  of  the  company.     See  RAILROADS,  1. 

CHANCERY. 
Jurisdiction  in  chancery. 

1.  Wliere  there  is  a  remedy  at  law.  Where  the  holder  of  a  check 
received  it  solely  upon  the  faith  of  the  promise  of  the  drawee  to  pay 
it,  his  remedy  at  law  is  so  complete,  that  it  seems,  if  the  objection  be 
taken  at  the  proper  time,  a  court  of  chancery  would  not  retain  a  bill 
filed  by  him  to  enforce  the  liability  of  the  drawee.  Nelson  v.  First 
National  Bank  of  Chicago,  36. 

2.  Where  no  objection  is  made.  But  where  such  a  bill  was  filed,  and 
the  cause  was  brought  to  the  appellate  court,  no  objection  being  taken 
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CHANCERY.    Jurisdiction  in  chancery.     Continued. 

to  the  jurisdiction  in  chancery,  the  case  was  considered  upon  its  merits, 
it  not  being  regarded  a  case  in  which  a  court  of  chancery,  for  its  own 
protection,  need  refuse  to  exercise  jurisdiction.  Nelson  v.  First  National 
Bank  of  Chicago,  36. 

3.  A  court  of  chancery  has  no  power  to  prevent  the  holding  of  an 
election  of  officers,  upon  the  alleged  ground  of  a  want  of  authority  to 
hold  such  an  election,  the  remedy  therefor  being  complete  at  law,  by 
the  writ  of  quo  warranto.  The  People,  ex  rel.  Fitnam,  v.  City  of  Gales- 
burg,  485. 

4.  Where  there  is  a  remedy  at  law — when  tJie  objection  must  be  taken 
The  objection  by  a  defendant  to  a  suit  in  chancery,  that  the  complain- 
ant has.  a  complete  remedy  at  law,  will  be  deemed  to  have  been  waived 
where,  after  the  proofs  have  been  taken,  he  consents  to  a  hearing  upoo 
the  merits.  Such  objection  must  be  insisted  upon  in  the  court  below, 
otherwise  it  will  be  considered  as  waived  in  the  appellate  court.  Dodge 
et  al.  v.  Wright  et  al.,  382. 

Specific  performance. 

5.  Of  a  verbal  contract.  To  entitle  a  party  to  a  specific  performance 
of  a  verbal  agreement,  the  proof  must  clearly  establish  a  contract,  and 
all  of  its  terms  and  conditions,  and  that  the  purchaser  has  relied  upon 
and  performed  his  part  of  the  agreement,  and  that  it  has  been  so  far 
performed  as  to  take  it  out  of  the  statute  of  frauds.  Hartwell  et  al.  v. 
Black  et  al.  301. 

Bill  for  an  account. 

6.  Whet7ier  sufficient.  Where  a  bill  is  framed  for  an  injunction,  but 
incidentally  states  that,  on  one  partner's  buying  out  the  other,  it  was 
agreed  that  the  partnership  books  should  be  balanced  and  the  accounts 
settled,  but  alleged  that  complainant  had  paid  a  large  sum  towards  the 
purchase,  and  a  considerable  sum  was  still  clue  thereon,  such  a  bill  can 
not  be  held  to  be  a  bill  for  an  account,  as  the  statement  amounts  to  an 
admission  tliat  nothing  was  due  complainant  on  account  of  partnership 
matters,  and  the  bill  is  defective  and  subject  to  a  demurrer.  Winchester 
v.  Crosvenor,  517. 

7.  Effect  of  a  prior  settlement  between  the  parties.  A  bill  for  an  account 
will  not  be  entertained  if  it  appears  there  has  been  a  settlement  between 
the  parties.    Pratt  v.  Crimes,  378. 

Bill  to  quiet  title. 

8.  Wlien  it  will  lie.  Where  a  creditor  purchases  real  estate  of  his 
debtor,  in  satisfaction  of  his  debt,  but  has  never  taken  possession  of  the 
property,  and  the  vendor  is  claiming  to  be  in  possession,  and  is  assert- 
ing that  the  conveyance  is  but  a  mortgage  and  he  has  the  right  to 
redeem  the  lands,  the  purchaser  may  maintain  a  bill  to  quiet  his  title. 
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CHANCERY.    Bill  to  quiet  title.     Continued. 

If,  however,  he  was  claiming  to  have  a  legal  title,  held  by  the  vendor 
in  possession,  removed,  and  his  legal  title  established,  the  remedy  at 
law,  in  such  a  case,  being  complete,  the  court  could  not  entertain  juris- 
diction in  chancery  to  afford  such  relief;  but  it  is  otherwise  in  settling 
purely  equitable  rights.     Shays  et  al.  v.  Norton,  100. 

Relief  against  illegal  contract. 

9.  In  favor  of  a  surety  against  one  w7w  lias  made  an  illegal  contract  with 
his  principal.  S  obtained  a  judgment  against  A  upon  a  note,  to  which 
Breese  and  Baker  were  securities,  but  not  having  recovered  so  large  a  sum 
as  he  had  anticipated,  by  reason  of  A's  testimony,  S  procured  an  indict- 
ment against  A  for  perjury,  whereupon  A  concealed  himself  so  that 
process  could  not  be  served  upon  him.  While  thus  situated,  S  compounded 
the  offense  with  A  by  taking  a  certain  note  against  one  Mills,  which  consti- 
tuted A's  whole  property :  Held,  in  a  suit  in  chancery  brought  by  Breese, 
to  compel  the  appropriation  of  the  avails  of  such  note,  to  the  discharge 
of  the  judgment  obtained  upon  the  note  to  which  he  was  one  of  the 
sureties,  that  the  transaction  between  S  and  A  was  illegal,  and  complain- 
ant having  been  no  party  to  it,  equity  would  afford  him  the  relief 
asked.    Breese  v.  Schuler  et  al.  329. 

When  a  release  will  be  decreed. 

10.  As  against  purchaser  of  land,  who  sets  up  a  defective  title.  Where 
a  purchaser  of  land,  to  which  his  vendor  has  not  a  perfect  title;  receives 
a  deed  therefor,  and  executes  his  note  for  the  purchase  money,  and  a 
mortgage  upon  the  land  to  secure  the  same,  both  conditioned  that  the 
note  is  not  to  be  deemed  due  and  payable  until  the  title  in  the  grantor 
is  perfected,  if  such  purchaser  resists  a  foreclosure  of  the  mortgage 
because  of  non-performance  of  this  condition,  he  should  be  decreed  to 
release  to  his  grantor  whatever  title  he  may  have  acquired  by  his  deed. 
Weaver  v.  Wilson,  125. 

Contesting  an  election. 

11.  For  removal  of  county  seat.  If  fraudulent  votes  have  been  cast 
at  an  election  to  determine  upon  the  removal  of  a  county  seat,  and  the 
law  authorizing  the  election  fails  to  provide  any  mode  for  contesting  the 
•election  and  a  re-canvass  of  the  vote,  being  a  matter  of  public  concern, 
equity  will  entertain  jurisdiction  to  relieve  against  the  fraud  and  to 
carry  out  the  intention  of  the  law  in  submitting  the  question  to  a  vote 
of  the  county.     The  People,  ex  ret.  Wheaton,  v.  Wiant,  263. 

12.  While  a  court  of  equity  will  not  entertain  a  bill  to  determine 
which  of  two  persons  is  elected  to  an  office,  it  may,  to  determine  where 
a  county  seat  is  located,  although  it  may  involve  the  question  whether 
illegal  votes  were  cast  at  an  election  to  determine  its  location,  and  to 
correct  the  canvass  of  the  vote.     Ibid.  264. 

69— 48th  III. 


546  INDEX. 


CHANCERY.     Continued. 
Decree  supported  by  the  evidence. 

13.  Will  not  be  disturbed.  Where,  in  a  proceeding  in  chancery,  the 
question  was  presented,  as  to  whether  a  certain  note  was  given  for  usu- 
rious interest,  and  the  testimony  on  this  point  consisted  of  that  of  the 
complainant  on  one  side,  and  that  of  the  defendant's  wife  on  the  other, 
the  character  of  the  defendant  having  been  impeached,  and  the  court 
found  that  it  had  been  so  given :  Held,  that  such  finding  would  not  be 
disturbed,  the  record  showing  circumstances  corroborating  the  testimony 
of  the  complainant,  and  which  the  court  might  have  taken  into  conside- 
ration in  arriving  at  a  conclusion  upon  the  proofs  adduced.  Ennor  v. 
Welch,  353. 

Of  final  process,  or  authority  to  sell. 

14.  Where  a  decree  in  chancery  directs  a  sale  of  premises,  it  is  the 
decree  which  confers  the  power  upon  the  master  to  sell,  and  he  may 
execute  the  decree  without  process  and  without  a  copy  of  the  decree. 
Karnes  et  al.  v.  Harper,  527. 

Of  deeds  and  other  contracts  of  married  women. 

Whether  they  will  be  enforced  in  equity.    See  MARRIED  WOMEN, 
2,  3. 
Partition  in  chancery. 

And  removing  cloud  upon  title.     See  PARTITION,  5. 
Time  and  manner  of  sales  under  decrees. 

Not  governed  by  act  of  1857,  in  relation  to  publishing  notice  of  execution 
sales.    See  SALES,  3,  4. 
Lien  of  a  decree  in  chancery. 

When  it  exists,  and  of  tJie  manner  of  creating  and  continuing  it.    See 
LIENS,  1,  2,  3,  4. 
Whether  equity  will  grant  a  new  trial  at  law.     See  NEW 
TRIALS,  18,  19,  20. 

CHECKS. 
Liability  of  a  drawee  to  a  holder. 

1.  On  a  promise  to  pay.  Where  a  bank  promised  A  that  it  would 
pay  his  checks  for  the  purchase  of  a  cargo  of  corn,  which  promise  the 
drawer,  and  also  one  of  the  bank  directors,  communicated  to  the  payee 
of  the  checks,  who  thereupon  sold  the  corn  to  A  and  took  his  checks 
therefor,  on  the  faith  of  such  promise :  Held,  that  such  promise  was 
binding  upon  the  drawee,  and  that  an  action  for  the  breach  of  the 
promise  to  accept  could  be  maintained  against  the  bank  by  such  holder. 
Nelson  v.  First  National  Bank  of  Chicago,  36. 

2.  This  case  differs  from  that  of  Tlw  Bank  v.  Pettit  &  Smith,  41  111. 
492,  in  the  controlling  fact,  that  there,  it  did  not  appear  the  holder  took 
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CHECKS.    Liability  of  a  drawee  to  a  holder.     Continued. 

the  check  on  the  faith  of  the  promise  of  the  bank  to  pay  it,  while  in 
this  case  the  holder  did  receive  the  check  solely  on  the  faith  of  such 
promise.    Nelson  v.  First  National  Bank  of  Chicago,  36. 

CITIZENS. 

Corporations. 

Wlietlwr  corporations  are  citizens  within  the  meaning  of  tlie  Constitution 
of  the  United  States.    See  CONSTITUTIONAL  LAW,  1. 

"C.  CD." 
Shipping  by  railroad,  "  C.  O.  D." 

Liability  of  the  company.     See  RAILROADS,  1. 

COLOR  OF  TITLE.    See  LIMITATIONS,  8. 

COMITY. 
Between  the  States. 

1.  Not  obligatory  wlien  declared  to  be  contrary  to  public  policy.  The 
right  of  a  corporation  created  in  one  State,  to  do  business  and  make 
contracts,  in  the  full  enjoyment  of  its  powers,  in  another  State,  is  a 
right  based  upon  the  comity  between  the  States,  and  is  a  voluntary  act 
of  the  sovereign  power,  but  when  contrary  to  good  policy,  or  when 
prejudicial  to  the  interests  of  the  State,  the  comity  ceases  to  be  obliga- 
tory.   Ducat  v.  City  of  Chicago,  172.* 

2.  So,  an  insurance  company,  incorporated  under  the  laws  of  another 
State,  coming  into  this  State  to  do  business  and  make  profits,  may  be 
taxed,  and  the  legislature  may  rightfully  discriminate  between  such  cor- 
porations and  domestic  corporations  of  the  same  character,  when,  in 
their  judgment,  the  policy  and  interests  of  the  State  demand  it.  Ibid. 
172. 

Foreign  corporations  suing  in  this  State. 

Whetlier  a  foreign  corporation  can  maintain  an  action  for  libel  in  the 
courts  of  this  State.    See  LIBEL,  1. 

COMMON  COUNTS. 
Recovery    thereunder.      See  PLEADING    AND   EVIDENCE,  4. 

CONCURRENT  REMEDIES.    See  REMEDIES,  1. 

CONDITION  PRECEDENT. 
To  the  maturity  op  a  debt.    See  MORTGAGES,  4. 

*The  same  rule  has  been  laid  down  since  this  decision,  by  the  Supreme 
Court  of  the  United  States,  in  the  case  of  Paul  v.  The  Commonioealth 
of  Virginia,  8  Wallace,  168. 
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CONSIDERATION. 
What  is  sufficient. 

1.  Of  a  promise  to  release  an  acceptor.  Where  an  acceptor  of  a  bill 
of  exchange,  before  its  maturity,  delivers  to  the  holder  a  warehouse 
receipt  for  produce,  with  the  express  agreement,  that  by  doing  so  the 
acceptor  is  to  be  released  and  discharged  from  liability ;  Held,  that  the 
delivery  of  the  receipt  is  a  sufficient  consideration  to  support  the  agree- 
ment for  the  discharge  and  release.     Burch  v.  Hubbard,  164. 

Failure  of  consideration. 

2.  What  constitutes.  Where  a  borrower  of  money  gives  his  note 
therefor,  and  receives  a,  check  for  the  amount  from  the  lender,  the  fact 
that  the  holder  of  the  check  received  thereon,  from  the  bank  on  which 
it  was  drawn,  one  kind  of  money  or  another,  however  valueless,  cannot 
in  anywise  affect  the  consideration  of  the  note.  Bozet  v.  McClellan, 
345. 

3.  Where  a  party  in  selling  a  brewery,  fixtures  and  utensils,  and  a 
quantity  of  beer,  represented  that  the  beer  was  of  good  quality  and 
merchantable,  and  was  of  the  value  of  eight  thousand  dollars,  and  it 
appears  that  had  it  been  of  that  quality  it  would  have  been  worth  that 
sum,  when  in  fact  about  three-fourths  of  the  beer  was  spoiled  and  worth- 
less, and  it  was  worth  but  two  thousand  dollars ;  and  it  appeared  that 
the  seller,  in  showing  the  beer  to  the  purchaser,  only  exhibited  a  sam- 
ple of  the  portion  that  was  merchantable,  and  received  a  part  of  the 
purchase  money,  and  took  the  note  of  the  buyer  for  a  less  sum  than  the 
loss  occasioned  by  the  beer  not  being  merchantable :  Held,  that  such 
facts  would  constitute  a  failure  of  consideration  for  the  note.  Oertel  v. 
Bchroeder  et  al.  133. 

4.  May  be  proven  by  parol  testimony.    See  EVIDENCE,  2. 

Want  of  consideration. 

5.  Not  pleadable  in  a  proceeding  to  foreclose  a  mortgage  by  scire 
facias.  Fitzgerald  v.  Forristal  et  al.,  Exors.,  228. 

CONSTITUTIONAL  LAW. 

Corporations — citizens. 

1.  Whether  corporations  are  citizens  within  the  meaning  of  the  Consti- 
tution of  the  United  States.  A  corporation  aggregate  may  be  a  citizen, 
in  the  sense  in  which  the  term  citizen  is  used  in  that  part  of  the  consti- 
tution which  speaks  of  the  judicial  power  of  the  United  States.  It  may 
enforce  legal  rights,  or  may  obtain  redress  for  wrongs,  not  only  in  the 
State  of  its  creation,  but  also  in  the  other  States  of  the  Union,  by  virtue 
of  the  comity  between  the  States.  But  a  corporation  aggregate  is  not  a 
citizen,  within  the  meaning  of  that  clause  of  the  constitution  which 
declares,  "  the  citizens  of  each  State  shall  be  entitled  to  all  privileges 
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CONSTITUTIONAL  LAW.    Corporations— citizens.     Continued. 

and  immunities  of  citizens  of  the  several  States."     Ducat  v.  City  of 
Chicago,  172.  * 

Of  taxing  foreign  corporations. 

Under  State  authority — whether  foreign  corporations  must  be  taxed  the 
same  as  domestic  corporations.     See  TAXES,  1. 
Uniformity  of  taxation. 

Whether  tlie  rule  applies  to  corporations.    See  TAXES,  2. 
Interest  law  of  1867. 

Its  constitutionality.    See  INTEREST,  7  to  11. 
Legislative  power. 

As  distinguisMd  from  judicial  power.    See  INTEREST,  11. 
Removal  of  a  county  seat. 

Requisites  of  an  act,  in  respect  to  fixing  the  point  to  which  it  is  proposed 
to  remove  the  county  seat.     See  REMOVAL  OF  COUNTY  SEAT,  1, 2. 
Of  the  title  of  a  private  act.     See  STATUTES,  1. 
Power  of  the  county  judge. 

Wlietlier  the  legislature  may  authorize  tlie  county  judge  alone,  in  counties 
adopting  toicnship  organization,  to  entertain  applications  to  sell  delinquent 
lands  for  non-payment  of  taxes.    See  TAXES,  10. 

CONSTRUCTIVE  NOTICE. 
By  publication. 

Equivalent  to  personal  service,  in  proceedings  to  enforce  mechanics'  lien. 
See  LIEN,  6. 

CONTRACTS. 
The  law  as  a  part  of  a  contract. 

1.  The  principle,  that  the  laws  in  force  when  a  contract  was  made 
enter  into  it,  and  show  what  was  its  legal  obligation,  does  not  mean  that 
parties  acquire  by  their  contracts  a  vested  right  in  existing  remedies  or 
existing  penalties.    Parmelee  et  al.  v.  Lawrence,  331.    See  INTEREST. 

Subsequent  waiver  of  conditions. 

2.  Effect  thereof.  Where  a  party  purchased  a  corn  planter  on  condi- 
tion that  if  he  did  not  like  it  he  was  to  return  it,  and  in  an  action  for 
the  price  of  the  planter,  wherein  it  was  sought  to  recover  on  the  ground 
that  the  purchaser  had  retained  it  an  unreasonable  time,  it  appeared 
that  the  vendor  had  dispensed  with  the  return  of  the  machine,  he  pre- 
ferring it  should  remain  in  the  possession  of  the  defendant,  it  was  held 
there  could  be  no  recovery.     Low  v.  Pardee,  466. 

*The  same  doctrine  has  since  been  declared  by  the  Supreme  Court  of 
the  United  States,  in  the  case  of  Paul  v.  The  Commonwealth  of  Virginia. 
8  Wallace,  168. 
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CONTRACTS.     Continued. 
Privity  of  contract. 

3.  When  it  exists.  A  owned  two  boilers,  which  had  been  left  at  the 
shop  of  R  for  repairs,  but  without  any  directions  therefor.  B,  desiring 
to  purchase  them,  was  assured  by  R  that  they  could  be  repaired,  and 
was  told  in  what  manner,  whereupon  B  bought  them  from  A,  B  and  R 
agreeing  upon  what  repairs  should  be  made,  and  A  agreeing  to  pay  for 
the  same,  and  giving  the  order  therefor.  The  repairs  made  proved 
worthless,  and  thereupon  B  ordered  R  to  make  additional  repairs,  which 
was  done  :  Held,  in  an  action  by  R  against-A  for  the  price  of  the  sec- 
ond repairs,  ordered  by  B,  that  he  could  not  recover.  There  was  an 
implied  warranty  on  the  part  of  R  that  the  material  and  workmanship 
employed  in  the  first  repairs  should  be  good,  and  there  was  such  privity 
between  the  parties  that  A  might,  by  reason  of  the  breach  of  that  war- 
ranty, defeat  a  recovery  for  the  second  repairs.  Union  Hide  <Sc  Leatlier 
Co.  v.  Beissig  et  al.  75. 

AS  TO  PAYMENT  OUT  OF  A  SPECIAL  FUND. 

4.  Where  a  corporation  made  a  contract  with  a  party  to  perform 
certain  work  upon  its  streets,  wherein  it  was  expressly  stipulated  on 
'the  part  of  the  contractor,  that  he  would  look  for  payment  only  from 
the  proceeds  of  a  certain  special  assessment  already  levied,  and  from 
the  proceeds  of  any  special  assessments  which  might  thereafter  be 
levied,  he  agreeing  to  make  no  claim  against  the  corporation,  except 
from  the  collection  of  such  assessments :  Held,  in  a  proceeding  for  a 
mandamus  against  the  corporation  to  compel  payment,  that  such  con- 
tractor must  abide  by  his  agreement  to  look  for  payment  only  to  the 
proceeds  of  special  assessments  made  or  to  be  made — it  appearing  that 
the  corporation  was,  in  good  faith,  and  with  reasonable  diligence,  pro- 
ceeding to  make  collections  by  means  of  such  assessments.  City  of 
Chicago  v.  The  People  ex-rel.  Be  Golyer  et  al.  416.* 

5.  This  rule  is  based  upon  the  supposition  that  the  city  has  the  power 
to  levy  the  assessments,  and  is  proceeding,  in  good  faith,  to  do  so ;  but 
if  the  city  were  acting  in  bad  faith,  such  as  would  be  indicated  by  an 
unreasonable  or  unnecessary  delay  in  collecting  by  means  of  a  special 
assessment,  or,  if,  as  in  the  case  of  Maher  v.  Chicago,  38  111.  266,  the 
assessment  could  not  be  levied,  then  the  city  would  be  required  to  pay. 
Ibid.  418. 

Contracts  construed. 

6.  Where  B,  under  an  agreement  with  P,  received  the  use  and  pos- 
session of  a  certain  number  of  sheep,  for  a  specific  time,  at  an  agreed 
price,  and  stipulates  therein,  among  other  things,  that  at  the  expiration 

*Where  a  note  provides  for  a  specific  mode  of  payment,  of  the  right 
to  have  payment  in  any  other  mode.     See  Israel  v.  Redding,  40  111.  362. 
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of  the  time  he  would  return  to  P,  "  in  good  marketable  condition,"  the 
same  number  of  the  same  breed  of  sheep  which  he  had  received, 
together  with  the  increase  thereof,  or  the  increase  of  the  same  animals 
left  with  him,  and  the  sheep  so  delivered  to  B,  under  this  contract,  were, 
after  their  receipt  by  him,  found  to  be  diseased :  Held,  the  true  construc- 
tion of  this  agreement,  as  to  kind  of  sheep  to  be  re-delivered,  is,  that  the 
sheep  returned  by  B  shall  be  as  "  good  and  marketable"  as  can  reasona- 
bly be  expected,  the  animals  being  diseased.     Peck  v.  Brewer  et  al.  54. 

7.  In  an  action  upon  the  guaranty,  alone,  contained  in  the  following 
agreement : 

"  Momence,  May  29th,  1865. 
"  In  consideration  of  the  seed  given  by  the  Home  Flax  Co.,  to  me,  of 
60  bushels  of  flax  seed,  the  receipt  of  which  is  hereby  acknowledged,  I 
agree  with  them  to  sow  said  seed  this  season,  2£  bush,  per  acre,  and  to 
sell  them  all  of  the  crop  produced,  straw  and  seed,  from  the  said  seed. 
All  the  straw  and  seed  to  be  delivered,  in  good  merchantable  order, 
on  or  before  the  first  day  of  November,  1865,  to  our  agent  in  Momence, 
said  Home  Flax  Co.  agreeing  to  pay,  for  said  straw,  $8  per  ton,  and 
for  the  seed,  the  customary  market  rates  when  delivered,  and  guarantee 
1^  tons  per  acre.     Signed, 

"T.  GRAY,  Ag't. 
"  ORSON  BEEBE." 
Held :  The  construction  of  this  agreement  to  be,  that  the  Home  Flax 
Co.  would  furnish  the  seed,  buy  the  straw  at  the  specified  price,  and  the 
seed  at  the  market  price,  and  guarantee  one  and  one-half  tons  of  straw 
to  the  cultivated  acre ;  that  plaintiff  would  properly  prepare  the  ground, 
sow  the  seed,  tend  and  husband  the  crop  in  a  skillful  manner,  and  deli- 
ver the  product  at  the  stipulated  time  and  place.  Home  Flax  Co.  v. 
Beebe,  138. 

8.  That  in  such  case,  the  proof  showing  that  the  crop  was  a  failure, 
and  the  straw  and  seed  worthless,  it  was  not  necessary  that  plaintiff 
should  deliver,  or  offer  so  to  do,  such  worthless  straw,  the  action  being 
upon  the  guaranty  alone,  which  the  defendant  was  bound  to  make  good. 
Ibid.  138. 

9.  As  to  perfecting  title.  Where  a  note,  given  for  the  purchase  money 
of  land,  recites, "  but  I  shall  not  be  obliged  to  pay  this  note  till  Archibald 
Cunningham  conveys  to  me,  or  my  benefit,  his  homestead  in  said 
land,  and  the  title  is  fixed  up  in  any  event,"  it  will  be  construed  as 
embracing  not  only  the  release  of  the  homestead,  but  also  the  perfecting 
of  the  defective  title.     Weaver  v.  Wilson,  126. 

Whether  a  lease,  or  a  contract  of  sale. 

10.  Where  a  party  enters  into  possession  of  real  estate,  under  a  pro- 
position either  that  he  may  lease  or  purchase  it  on  specified  terms,  and 
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CONTRACTS.  Whether  a  lease,  or  a  contract  of  sale.  Continued. 
he  gives  no  notice  to  the  owner  that  he  has  elected  to  purchase,  and 
pays  the  sum  specified  as  rent,  at  the  times  proposed  for  a  lease,  and 
requires  the  owner  to  make  repairs  of  the  property  while  thus  occupied, 
and  in  other  respects  treats  it  as  belonging  to  the  landlord,  and  makes 
frequent  declarations  that  he  is  only  renting  it,  and  this,  too,  when  he 
knows  the  owner  is  offering  the  property  for  sale,  and  asks  permission 
to  occupy  it  in  part,  for  a  particular  purpose ;  Held,  that  such  a  contract 
of  purchase  is  not  shown  as  will  authorize  a  court  of  equity  to  decree  a 
deed,  and  that  the  evidence  tends  to  prove  a  lease  and  not  a  sale.  Hart- 
well  et  al.  v.  Black  et  al.  301. 
Of  the  price  to  be  paid. 

11.  WJiere  one  continues  his  services  after  the  time  originally  agreed 
upon.  Where  a  party  enters  the  employment  of  another,  under  a  spe- 
cial contract,  fixing  the  time,  and  the  price  to  be  paid  for  his  services, 
and  continues  in  such  employment  after  his  term  has  ended,  he  will  be 
considered  as  holding  under  the  original  contract.  Grover  and  Baker 
Sewing  Machine  Co.  v.  BulMey,  189. 

12.  And  in  such  case,  the  contract  will  control  the  price,  and  it  is 
error  for  the  court,  in  its  instructions  to  the  jury,  to  put  the  claim  for 
such  services,  performed  after  the  expiration  of  his  term,  upon  the 
basis  of  a  quantum  meruit.    Ibid.  189. 

YOLUNTARY  CONVEYANCES. 

13.  How  far  binding.  A  deed  or  mortgage,  voluntarily  executed  and 
delivered,  is  binding  at  the  common  law,  and  cannot  be  relieved  against, 
as  between  parties  thereto,  simply  because  it  is  voluntary.  Fitzgerald 
v.  Forristal  et  al.,  Uxors.,  228. 

When  void,  if  given  for  a  fraudulent  purpose.    See  FRAUD,  2. 

Contract  for  interest. 

Whether  enforcible  independently  of  the  statute.    See  INTEREST,  2. 

Promise  by  drawee  of  a  check. 

To  tJie  drawer  that  he  loould  pay  it — action  by  a  subsequent  holder.  See 
CHECKS,  1,  2. 

Fraud — right  to  rescind  or  affirm  a  contract. 

Bights  of  a  party  to  a  contract  in  respect  to  which  a  fraud  has  been 
practiced  upon  him.    See  FRAUD,  4. 

CONTRIBUTION. 

As  between  joint  purchasers. 

Where  one  of  them  has  paid  off  a  mortgage  on  the  premises,  but  with 
money  retained  by  him  out  of  the  purchase  price.  See  VENDOR  AND 
PURCHASER,  4. 
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CONVEYANCES. 
Of  non-resident  married  women. 

Of  the  'power  to  convey  tlieiv  land — prior  to  oxt  of  1847.  See  MAR- 
RIED WOMEN,  1. 

COPIES  OF  PATENTS. 
Of  patents  for  land,  from  the  State 

Copies  thereof  do  not  require  the  State  seal  to  be  affixed.  See  EVI- 
DENCE, 13. 

CORPORATIONS. 
Their  powers,  generally,  respecting  contracts. 

1.  It  is  the  well  settled  doctrine,  that  corporations  have  all  the  pow- 
ers of  ordinary  persons,  as  respects  their  contracts,  except  when  they 
are  expressly,  or  by  necessary  implication,  restricted,  and  they  have  all 
the  powers  necessary  to  carry  out  an  expressly  granted  power.  City 
of  Galena  v.  Corwith,  424. 

2.  Every  corporation,  or  every  natural  person,  has  the  undeniable 
and  inherent  right  to  pay  his  debts,  or  provide  for  their  payment — to 
fund  them,  if  that  be  deemed  the  best  policy,  and  issue  the  necessary 
evidences  thereof.    Ibid.  424. 

Municipal  corporations. 

3.  Of  their  power  to  contract  debts,  and  to  fund  them.  Municipal 
corporations  have  power  to  contract  debts,  and  without  limit,  unless 
restricted  by  their  charters.  Having  this  power,  it  follows  they  can 
provide  for  their  payment,  in  such  mode  as  they  and  the  holders  of  the 
indebtedness  may  agree  upon.     Ibid.  424. 

4.  The  right  bestowed  upon  a  city  by  its  charter,  to  borrow  money 
for  a  specific  purpose,  does  not  nullify  the  power,  vital  to  every  corpora- 
tion, to  pay  its  debts  or  provide  for  their  payment  by  postponing  the 
payment  to  a  future  day,  and  issuing  evidences  thereof.     Ibid.  424. 

5.  A  city  being  in  debt,  which  is  evidenced  by  scrip  or  by  promis- 
sory notes,  may  change  the  form  of  the  indebtedness,  to  interest  bearing 
bonds,  and  this  without  any  express  authority  in  its  charter.  It  is  an 
inherent  power,  and  vital,  without  which  such  organizations  could  not 
live.    Ibid.  424. 

6.  Prohibition  in  a  charter — whether  effective  tcithout  an  ordinance. 
The  22d  section  of  the  act  of  March  5, 1867,  amendatory  of  the  charter  of 
the  town  of  Ogle  Station,  and  changing  its  name  to  Ashton,  provided  that, 
"no  person  shall  be  permitted  to  bring  into  said  town,  or  keep  about 
his  or  their  premises,"  any  of  certain  named  drinks,  "  liquors,  or  intox- 
icating beverages,  for  the  purpose  of  trafficking  therein,"  and  the  same 
section  imposed  a  fine  upon  any  person  violating  any  of  its  provisions, 
and  prescribed  the  remedy  for  its  recovery  :  Held,  that  the  charter  itself 
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was  a  prohibition,  and  no  ordinance  was  required  to  render  it  effective. 
Town  of  AsMon  v.  Ellsworth,  299. 

7.  Liability  in  respect  to  the  safety  of  streets  and  sidewalks.  See 
HIGHWAYS,  1,  2,  3. 

8.  When  a  municipal  corporation  may  he  compelled  to  perform  a  duty, 
by  mandamus.    See  MANDAMUS,  1,  2. 

Proof  of  a  corporate  existence. 

9.  What  sufficient.  In  an  action  upon  a  covenant  of  warranty  in  a 
deed,  a  plea  denying  that  the  plaintiff  was  a  corporation,  was  interposed : 
Held,  the  fact  that  the  defendant  conveyed  the  land  to  the  plaintiff,  and 
thereby  recognized  its  corporate  existence,  was  sufficient  evidence  from 
which  the  jury  might  infer  the  plaintiff  was  acting  as  a  corporate  body. 
Wood  v.  The  Kingston  Coal  Co.  356. 

Whether  corporations  are  citizens. 

Within  the  meaning  of  the  constitution  of  the  United  States.  See  CON- 
STITUTIONAL LAW,  1. 

Foreign  corporations. 

Of  tlieir  right  to  do  business  in  this  State.    See  COMITY,  1,  2. 
Of  the  right  to  discriminate  against  foreign  corporations,  in  the  matter 
of  taxation.    See  same  title,  2. 

Uniformity  of  taxation. 

Whetlier  the  rule  applies  to  corporations.    See  TAXES,  2. 

Change  of  venue. 

Corporations  entitled  thereto.    See  VENUE,  1. 

NUL  TIEL  CORPORATION. 

Evidence  thereunder.    See  PLEADING  AND  EVIDENCE,  5. 
Libel  upon  a  corporation.    See  LIBEL,  1,  2,  3,  4. 

COUNTY  COURTS. 
Whether  there  is  a  June  term. 

1.  In  counties  acting  under  township  organization.  In  counties  adopt- 
ing "township  organization,"  there  is  a  June  term  of  the  county  court 
of  such  counties,  legally  constituted,  for  county  business,  to  be  held  on 
the  first  Monday  of  that  month.  Parks  et  al.  v.  Miller,  County  Trea- 
surer, 360. 

Delinquent  lands — non-payment  of  taxes. 

Whether  the  county  judge  alone  may  entertain  an  application  to  sell 
lands  for  non-payment  of  taxes.    See  TAXES,  9,  10. 
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COUNTY  SEAT. 
Removal  of  county  seat. 

Bequisites  of  an  act  providing  tJierefor.  See  REMOVAL  OF  COUN- 
TY SEAT,  1,  2. 

Of  the  election.    See  ELECTIONS,  1,  2. 

Jurisdiction  to  determine  the  result  of  the  election.  S^e  CHANCERY, 
11,  12 ;  MANDAMUS,  6. 

COVENANTS  FOR  TITLE. 
Whether  they  must  be  relied  upon.* 

1.  Where  a  grantee  of  land,  by  deed  with  warranty,  executes  his 
note  for  the  unpaid  purchase  money,  with  mortgage  back  to  secure  the 
same,  and  embodies,  in  both  the  note  and  mortgage,  the  condition  that 
it  is  not  due  and  payable  until  the  title  to  the  land  is  perfected  in  his 
grantor,  such  grantee,  in  resisting  a  foreclosure  of  the  mortgage,  will 
not  be  required  to  rely  upon  his  covenants  of  warranty,  but  may  inter- 
pose, as  a  defense,  the  condition  precedent  to  the  payment  of  the  note. 
Weaver  v.  Wilson,  126. 

Covenant  against  taxes,  incumbrances,  &c. 

2.  Unpaid  taxes  embraced  therein.  In  an  action  for  breach  of  cove- 
nant in  a  deed,  executed  Oct.  18th,  18G5,  when  the  grantor  covenanted 
that  the  premises  conveyed  "  were  free  and  clear  from  all  liens,  taxes, 
assessments  and  incumbrances  of  every  kind :"  Held,  that  the  action 
would  lie  for  refusal  to  pay  the  taxes  of  that  year,  the  lien  for  which 
existed  when  the  deed  was  made,  upon  such  payment  being  made  by 
his  grantee.     Almy  v.  Hunt,  45. 

3.  No  objection  that  irregularities  in  the  assessment  occurred.  And  in 
such  case,  it  is  no  objection  that  the  premises  were  not  properly  listed 
for  taxation  for  that  year,  that  there  was  no  legal  levy  of  taxes  upon 
them,  in  consequence  of  their  having  been  misdescribed,  and  hence  the 
taxes  were  not  collectable  for  that  year ;  there  being  a  lien  upon  them 
for  such  taxes,  which  was  removed  by  the  grantee,  his  right  of  action 
became  perfect.    Ibid.  45. 

Judgment  of  eviction. 

4.  When  conclusive.  A  defendant  in  an  action  upon  a  covenant  of 
warranty,  to  whom  notice  had  been  given  by  the  plaintiff  of  the  pen- 
dency of  the  action  of  ejectment,  and  who  neglected  to  defend,  will  not 
be  permitted  to  prove  that  the  judgment  of  eviction  was  not  upon  an 
adverse  or  superior  title.  Having  failed  to  defend,  such  judgment  is 
conclusive  upon  him,  no  collusion  or  fraud  being  shown.  McConnell 
v.  Downs,  271. 

*See  Vining  v.  Leeman,  45  111.  248. 
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COVENANTS  FOR  TITLE.     Continued. 
Purchasing  outstanding  title. 

5.  After  eviction.  And  in  such  case,  it  is  no  objection  that  the  plain- 
tiff, after  judgment  in  ejectment,  purchased  the  outstanding  title.  This 
he  had  a  right  to  do,  to  save  himself  from  eviction,  and  was  under  no 
obligation  to  submit  to  a  second  trial,  after  the  warrantor  had  failed  to 
defend.  McGonnell  v.  Downs,  271. 
Measure  of  damages. 

In  an  action  on  a  covenant  of  warranty.  See  MEASURE  OF 
DAMAGES,  3,  4. 

DAMAGES. 

Of  vindictive  damages. 

1.  Whether  allowable.  In  an  action  on  the  case,  for  deceit,  in  making 
false  and  fraudulent  representations  in  selling  a  flock  of  sheep,  where 
it  appeared  that  the  sheep  were  diseased,  and  the  court  instructed  the 
jury  to  the  effect,  that,  in  addition  to  the  actual  damage  sustained  by 
the  plaintiff,  they  might  "  give  vindictive  damages,  by  way  of  punish- 
ment to  defendant,  for  scattering  and  spreading  disease  among  sheep  :" 
Held,  that  the  direction  was  erroneous ;  that  it  was  not  illegal  to  sell 
diseased  sheep,  and  that  if  defendant  could  be  subjected  to  vindictive 
damages,  in  such  case,  it  should  be  for  the  fraud  alone,  and  not  for  "  scat- 
tering and  spreading  disease  among  sheep."     Wheeler  v.  Randall,  182. 

2.  In  an  action  of  trespass,  for  a  malicious  assault  and  battery,  vin- 
dictive damages  may  be  given.    Reeder  et  al.  v.  Purdy  et  ux.  261. 

Not  recoverable  in  an  action  for  the  death  of  anotlier.  See  MEASURE 
OF  DAMAGES,  8. 

Measure  of  damages.    See  that  title. 

DEATH. 

Of  an  action  for  the  death  of  another. 

By  wrongful  act,  neglect  or  default.  See  MEASURE  OF  DAMAGES, 
G,  7,  8 ;  NEGLIGENCE,  1  to  5. 

Death  of  a  sole  plaintiff — after  verdict. 
Of  entering  judgment.    See  JUDGMENTS,  2. 

DECEIT. 

Of  an  action  therefor. 

1.  When  sustained.  In  an  action  on  the  case  for  deceit,  in  making 
false  representations  to  the  plaintiff,  in  the  sale  of  a  flock  of  sheep,  such 
action  is  not  supported  by  proof  merely  that  the  representations  were 
false,  but  it  must  also  be  proved  that  the  defendant  knew  them  to  be 
false,  in  order  to  constitute  the  fraud.     Wheeler  v.  Randall,  182. 
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DECREE. 
Allegations  and  decree. 

1.  Must  correspond.  A  complainant  is  not  entitled  to  relief  which  is 
not  sought  for  by  his  bill ;  and  it  is  error  for  the  court  so  to  decree. 
Dodge  et  at.  v.  Wright  et  al.  383. 

2.  So,  upon  a  bill  filed  to  obtain  the  possession  of  #  certain  house,  a 
decree  which  undertook  to  define  and  declare  the  rights  of  the  parties 
as  to  certain  other  houses  which  were  not  even  mentioned  in  the  bill, 
was  held  to  be  erroneous ;  as  to  such  houses,  the  complainant  was  enti- 
tled to  ho  relief,  not  even  to  a  declaration  of  his  equities  to  be  in  future 
conclusive  upon  the  parties.    Ibid.  384. 

DEDICATION. 
What  acts  amount  to  a  dedication. 

1.  Degree  of  proof  required.  This  court  has  repeatedly  said,  upon 
the  question  of  dedication,  that  in  order  to  justify  the  holding  that  title 
has  been  divested  by  dedication,  the  proof  must  be  clear,  either  of  an 
actual  intent  so  to  do,  or  of  such  acts  or  declarations  as  will  equitably 
estop  the  owner  from  denying  such  intention.  Kelly  v.  City  of  Chicago, 
388. 

2.  Where  a  roadway  was  opened  through  certain  premises  by  dig- 
ging ditches  on  either  side,  and  without  the  knowledge  of  the  owner, 
who  was  absent  from  the  State,  but  who  afterwards  permitted  it  to  be 
constantly  used  as  a  highway  by  the  public :  Held,  that  his  failure  to 
enclose  the  premises,  or  institute  actions  of  trespass  against  parties  so 
using  it,  cannot  be  regarded  as  conclusive  evidence  of  an  intention  to 
dedicate.    Ibid.  388. 

3.  And  in  such  case,  when  the  proof  showed  that  during  the  same 
year  in  which  such  roadway  was  opened,  the  owner  placed  upon  record 
a  formal  instrument  of  dedication,  opening  a  street  through  a  portion 
of  his  property,  but  stopping  at  that  part  so  in  use  by  the  public,  and 
which,  in  the  recorded  plat,  had  always  been  laid  out  into  lots,  such 
evidence  must  be  regarded  as  rebutting  any  presumption  which  may  be 
drawn  from  user  by  the  public  of  such  roadway,  of  an  intention  to 
dedicate.    Ibid.  388. 

DEEDS  OF  TRUST. 
Op  sales  thereunder.    See  TRUSTS  AND  TRUSTEES,  1 ;  SALES, 
5,  6,  7,  8. 

DEFINITIONS.  N 

"Land." 

Meaning  of  the  word,  as  used  in  tJie  20th  section  of  the  law  relating  to 
Mechanics'  liens.     See  LIENS,  19. 
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DELIVERY  BOND. 
Levy  upon  personal  property. 

Property  not  returned  under  the  delivery  bond — effect  upon  the  levy.  See 
EXECUTION,  2. 

DEMAND. 
Liability  op  assignor  of  note. 

Whether  demand  upon  maker  necessary.    See  ASSIGNMENT,  1. 
Forfeiture  of  lease  for  non-payment  of  rent. 

Of  a  demand  of  rent  by  tJie  landlord.  See  LANDLORD  AND 
TENANT,  8,  9,  10. 

DEPOSITIONS. 
Party  writing  his  own  answers. 

1.  Construction  of  act  of  1867.  Under  the  act  of  1867,  relating  to 
the  competency  of  witnesses  in  civil  cases,  where  a  party  has  his  own 
deposition  taken,  it  is  not  ground  for  suppressing  it,  that  the  party  wrote 
his  answers  in  the  deposition  to  the  various  interrogatories.  To  that 
extent,  the  act  of  1867  repeals  the  16th  section  of  the  chapter  entitled 
"  Evidence  and  Depositions."     Wood  et  al.  v.  Shaw,  273. 

DISCRETIONAPvY. 
Sales  under  decrees  in  chancery. 

Time  and  manner  thereof  discretionary  with  tJie  court.    See  SALES,  4. 

Introduction  of  evidence. 

As  to  the  order  in  which  evidence  may  be  introduced.  See  PRAC- 
TICE, 5. 

DIVORCE  AND  ALIMONY. 
Alimony. 

1.  Of  the  mode  of  allowance.  In  cases  of  divorce,  the  better  mode  of 
decreeing  alimony  is,  unless  special  reason  to  the  contrary  exist,  by  an 
annual  allowance,  to  be  held  under  the  control  of  the  court.  Keating 
v.  Keating,  241. 

2.  Giving  the  fee  in  land.  In  this  case  the  wife,  in  whose  favor  the 
divorce  was  granted,  was  given,  as  alimony,  the  fee  in  a  portion  of  the 
real  estate  of  the  husband,  and  the  decree  was  sought  to  be  sustained 
on  the  ground  the  property  was  bought  with  her  money,  which  was 
not  the  fact ;  it  was  directed  that  she  have  a  life  estate,  or  an  annuity, 
but  not  the  fee.    Ibid.  241. 

DOWER. 

To  WHAT  CHARACTER  OF  ESTATE  IT  ATTACHES. 

1.  Of  an  equitable  estate  of  inheritance.  Where  a  purchaser  of  land, 
before  he  has  obtained  a  deed,  or  is  entitled  to  one,  by  having  paid  the 
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DOWER.  To  what  character  of  estate  it  attaches.  Continued. 
purchase  money,  executes  a  contract  of  sale  of  the  premises  to  au other, 
and  after  he  obtains  a  deed  from  his  vendor  makes  a  conveyance  to  his 
vendee,  such  first  purchaser  never  had  such  an  equitable  estate  of 
inheritance  as  would  entitle  his  widow  to  dower  in  the  land.  Steele  v. 
Magie,  396. 

When  barred. 

2.  By  a  decree  for  alimony.  Where  parties  were  divorced,  and  the 
court  decreed  the  husband  to  pay  an  annual  sum,  as  alimony,  to  the 
wife,  and  the  parties  subsequently  selected  arbitrators  to  divide  the  pro- 
perty, who  award  to  the  wife  her  share,  specifying  it,  and  declared  that 
it  should  be  received  by  her  in  full  of  her  share,  part  and  proportion  of 
the  property  then  belonging  to  her,  or  to  which  she  was  then,  or  might 
be,  entitled  in  her  husband's  property,  previously  held,  as  well  as  such 
as  he  then  owned,  and  the  parties  had  the  award,  so  rendered,  entered 
up  as  a  decree  in  the  divorce  case :  Held,  that  upon  the  death  of  the  hus- 
band, this  decree  bars  the  widow  from  claiming  dower  in  the  premises 
previously  sold  on  execution  against  the  husband.  And  it  cannot  be 
urged  that  the  award  was  broader  than  the  submission,  as  the  award 
has  been  merged  into  and  become  the  deeree  of  the  court,  and  can  not 
be  questioned  in  a  collateral  proceeding.  In  such  a  case,  the  only  ques- 
tion is,  what  does  it  find  and  determine.    Marvin  v.  Collins,l§§. 

Levy  and  sale  on  execution. 

Whetlier  dower  right  subject  thereto.    See  EXECUTION,  3. 

DYING  DECLARATIONS.    See  EVIDENCE,  7,  8. 

EJECTMENT. 

Occupancy  of  homestead  by  a  widow. 

1.  Where  a  widow  has  remained  in  the  occupancy  of  the  dwelling 
house  in  which  her  husband  most  usually  dwelt  next  before  his  death, 
and  the  plantation  thereto  belonging,  an  action  of  ejectment  cannot  be 
maintained  against  a  person  who  cultivates  the  premises  only  by  per- 
mission of  the  widow,  her  dower  having  never  been  assigned.  Trash 
v.  Baxter  et  ux.  406. 

Ejectment  against  a  tenant. 

Of  the  rights  and  duties  of  the  landlord.    See  LANDLORD  AND 

TENANT,  3  to  7. 

ELECTION. 
Between  alternate  provisions  in  a  will. 

Of  time  within  which  the  election  must  be  made.     See  WILLS,  1. 
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ELECTIONS. 
For  removal  of  county  seat. 

1.  Majority  vote,  how  ascertained:  Where  an  election  on  the  question 
of  the  removal  of  a  county  seat  happens  to  be  held  at  the  same  time  there 
is  another  election,  as,  for  a  circuit  judge,  the  vote  cast  on  the  single 
question  of  removal  will  not  alone  govern  as  to  whether  a  majority  of 
all  the  legal  votes  of  the  county  were  given  in  favor  of  removal,  but  it 
must  appear  that  a  majority  of  all  the  votes  cast  at  that  election  were  so 
given.     The  People  ex  rel.  Wheaton  v.  Wiant,  263. 

2.  Certificate  of  vote.  Where  the  certificate  required  of  the  county 
clerk  in  such  a  case,  omitted  to  state  the  number  of  votes  cast  at  the 
election,  so  it  might  be  seen  whether  the  proposition  had  been  carried 
or  lost,  the  returns  of  the  judges  and  clerks  of  election  may  be  resorted 
to  for  the  purpose  of  ascertaining  that  fact.  The  object  of  such  an 
election  will  not  be  defeated  for  the  want  of  such  a  statement  in  the 
certificate.    Ibid.  263. 

Remedy — want  of  authority. 

3.  Of  tlie  proper  remedy  ichere  it  is  proposed  to  hold  an  election  without 
authority.     See  QUO  WARRANTO,  1. 

Contesting  election. 

4.  For  removal  of  county  seat— jurisdiction  in  chancery.  See  CHAN- 
CERY, 11,  12. 

5.  Remedy  by  mandamus.    See  MANDAMUS,  6. 

ELIGIBILITY. 

TO  A  TOWN  OFFICE. 

Residence  required.    See  OFFICE— OFFICER,  1. 

EQUITABLE  ESTATE  OF  INHERITANCE. 
What  constitutes.    See  DOWER,  1. 

ESTOPPEL.       ' 
Sale  of  land  of  a  married  woman. 

When  a  married  woman  attempts  to  sell  lier  land  without  authority  to  do 
so — wlietlier  slie  is  estopped  to  assert  title.    See  MARRIED  WOMEN,  4. 

EVIDENCE. 
Parol  evidence. 

1.  In  relation  to  consideration  in  a  deed.  In  an  action  by  one  of  two 
joint  purchasers  of  land,  against  the  other,  to  recover  an  amount  which 
the  plaintiff  had  paid  in  discharge  of  a  prior  mortgage  on  the  premises, 
it  was  held  competent  to  prove  by  parol,  that  the  plaintiff  had  retained 
the  amount  of  the  mortgage  out  of  his  portion  of  the  purchase  price 
of  the  land.     Pool  v.  Marshall,  441. 
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EVIDENCE.    Parol  Evidence.     Continued. 

2.  To  prove  a  want  or  failure  of  consideration  of  a  note.  Since  the 
statute  has  given  the  defense  of  want  or  failure,  in  whole  or  in  part,  of 
the  consideration  of  a  note,  such  a  defense  may  be  proved  by  verbal 
testimony,  without  violating  the  rule  that  a  written  instrument  cannot 
be  contradicted,  or  its  terms  altered  or  varied,  by  parol.  The  statute 
has,  in  this  respect,  introduced  an  exception  to  the  common  law  rule  of 
evidence.     Oertel  v.  Schroeder  et  al.  133.* 

3.  Parol  evidence  to  shoic  agent's  authority.  Where  the  question  is,  as 
to  the  extent  of  an  agent's  authority,  under  a  certain  letter  written  him 
by  his  principal,  and  such  letter  refers  to  former  conversations  had 
between  the  parties,  and  is  obscure  but  for  the  light  thrown  upon  it  by 
such  conversations  upon  the  same  subject,  it  is  indispensable  for  a  cor- 
rect solution  that  the  jury  should  consider  such  previous  conversations, 
in  connection  with  the  letter,  and  so  ascertain  the  extent  of  the  autho- 
rity previously  conferred,  and  its  limitations.    Durham  v.  Gill,  151. 

Declarations. 

4.  Of  a  mortgagee,  in  a  suit  against  the  mortgagor.  The  declarations 
of  a  mortgagee,  made  either  before  or  after  the  execution  of  the  instru- 
ment, and  who  did  not  act  as  the  agent  of  the  mortgagor  in  making  the 
mortgage,  are  not  admissible  in  evidence,  in  an  attachment  against  the 
mortgagor  alone  by  a  creditor,  charging  such  conveyance  to  have  been 
made  for  the  purpose  of  hindering  and  delaying  creditors.  Heed  et  al. 
v.  Noxon,  323. 

5.  In  a  suit  against  both.  But  in  a  suit  in  chancery  against  both,  to 
subject  the  mortgaged  property  to  payment  of  the  creditors  of  the  mort- 
gagor, the  statement  of  such  mortgagee  would  be  admissible  against 
himself.     Ibid.  323. 

6.  By  a  vendor — whetJier  admissible,  to  affect  the  title  of  his  vendee. 
The  declaration  of  the  vendor  of  chattels  in  reference  to  the  character 
of  the  sale,  made  after  the  execution  of  a  bill  of  sale,  and  the  delivery 
of  the  key  of  the  store  in  which  the  goods  were  situated,  are  not  admis- 
sible to  disparage  the  title  of  the  purchaser.  The  declarations  of  the 
vendor,  made  before  and  at  the  time  of  the  sale,  are  admissible  to  show 
the  character  of  the  transaction,  but  not  those  made  afterwards.  Bun- 
ker et  al.  v.  Green,  243. 

Dying  declarations.-^ 

7.  In  what  cases  admissible.  This  court  is  not  inclined  to  admit  in 
evidence  the  dying  declarations  of  the  person  killed,  except  in  cases  of 
public  prosecution  for  a  felonious  homicide.  Marshall,  Admr.,  v.  Chi- 
cago &  Great  Eastern  Railway  Co.  et  al.  475. 

*Penny  v.  Graves,  12  111.  287 ;  Scott,  Admr.  v.  Bennett,  3  Gilm.  254. 
j-See  Starkey  v.  The  People,  17  111.  17. 
70-48x11  Ills. 
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EVIDENCE.    Dying  declarations.     Continued. 

8.  Not  in  civil  actions.  In  actions  to  recover  damages  for  the  death 
of  a  person,  occasioned  by  the  negligence  of  a  railroad  company,  the 
dying  declarations  of  the  person  killed  are  not  admissible  in  evidence 
to  charge  the  defendant.  Such  declarations  are  not  admissible  in  any 
civil  case.  Marshall,  Admr.,  v.  Chicago  &  Great  Eastern  Railway  Co.  et 
al.  475. 

Questioning  judicial  proceedings  collaterally. 

9.  After  an  award  has  been  merged  into  and  become  the  decree  of 
the  court,  it  cannot  be  questioned  collaterally.    Marvin  v.  Collins,  156. 

Production  of  books. 

10.  When  required.  To  compel  the  production  of  books  to  be  read 
in  evidence,  the  other  party  thereto  must  have  reasonable  notice,  and  it 
should  appear,  by  affidavit  or  otherwise,  that  the  books  contain  evidence 
pertinent  to  the  issue,  before  the  court  orders  their  production.  First 
National  Bank  of  Woodstock  v.  Mansfield,  494. 

Books  of  account. 

11.  Whether  admissible.  Where  a  plaintiff  reads  various  items  from 
defendant's  account  books,  to  defendant's  witness,  and  examines  him  as 
to  such  items,  he  does  not  thereby  make  such  book,  or  any  part  of  it, 
evidence  ;  nor  does  it  authorize  defendant  to  read  the  books  in  evidence. 
Ibid.  494. 

Copies  of  entries  from  books  of  account. 

12.  WJien  admissible.  In  an  action  to  recover  for  a  quantity  of  broom 
corn,  the  plaintiff,  on  examination,  produced  a  paper,  purporting  to 
show  the  weights  of  the  several  lots  delivered,  as  also  the  total  weight, 
a  part  of  which  weights  plaintiff  had  himself  entered  in  a  book,  but 
which  was  not  produced,  and  a  part  entered  by  another  person,  in  a 
book  kept  by  him,  which  book  was  produced  in  court,  and  the  entries 
therein  proven  by  his  deposition,  which  entries  corresponded  with  those 
shown  in  this  paper :  Held,  that  as  to  the  entries  made  by  plaintiff,  the 
paper  was  a  mere  memorandum,  to  the  accuracy  of  which  plaintiff 
swore  from  his  own  knowledge,  and  his  testimony  was  not  objectiona- 
ble, on  the  ground  that  he  had  refreshed  his  memory  by  referring  to  his 
book  and  making  this  memorandum  therefrom.  That  as  to  the  copy 
made  from  such  other  person's  entries,  the  book  showing  the  original 
entries  was  produced,  and  they  were  proven  by  his  deposition,  and  if, 
upon  a  second  trial,  the  witness  who  swears  to  this  addition,  can  also 
swear  that  he  has  made  it  from  the  figures  given  in  the  deposition,  this 
paper  will  be  unobjectionable.     Seaverns  et  al.  v.  Tribby,  195. 

Copies  of  patents  from  the  State. 

13.  WhetJier  the  State  seal  must  be  affixed.  Under  sec.  96  of  the  school 
law  of  1857,  authorizing  the  auditor  of  public  accounts,  upon  certain 
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proof  furnished,  to  issue  in  lieu  of  a  patent  for  land,  which  has  been 
lost  or  destroyed,  "  a  duplicate  copy"  thereof,  it  is  not  necessary  that 
such  copy  should  have  affixed  to  it  the  seal  of  State,  to  render  it  admissi- 
ble in  evidence  for  the  same  purposes  for  which  the  original  might  have 
been  offered.    Jackson  et  al.  v.  Berner,  203. 

Plat  of  lands. 

14.  When  admissible.  In  an  action  for  a  breach  of  the  covenant  in 
a  deed,  against  all  taxes,  assessments,  etc.,  where  the  conveyance  was 
of  a  sub-division  of  a  lot,  it  being  alleged  the  grantor  had  not  paid  the 
taxes,  a  plat  of  the  premises  is  admissible  in  evidence,  for  the  purpose 
merely  of  showing  upon  what  part  thereof  the  taxes  had  been  paid, 
without  a  compliance  with  the  requirements  of  the  statute,  in  cases 
where  such  proof  is  offered  as  a  muniment  of  title.    Almy  v.  Hunt,  45. 

Note  and  mortgage. 

15.  Whether  the  note  must  be  given  in  evidence.  In  an  action  of 
replevin,  the  plaintiff  relied  upon  a  mortgage  of  the  property  in  con- 
troversy, which  had  been  executed  to  him  by  the  defendant  in  the 
execution  under  which  the  property  had  been  taken :  Held,  that  the 
note  secured  by  the  mortgage  was  the  principal  thing,  and  the  mort- 
gage a  mere  incident,  and  it  would  seem  to  be  incumbent  on  the  party 
claiming,  to  produce  the  note.     Gaf  v.  Harding,  150.* 

Proof  of  value. 

16.  Admissibility  of  evidence.  In  an  action  against  a  railway  company 
for  damages,  in  the  failure  to  deliver  a  certain  quantity  of  whiskey, 
which  it  had  undertaken  to  do,  the  defendants,  on  the  trial,  offered  to 
prove  that  the  whiskey  had  been  shipped  by  the  plaintiffs  in  fraud  of 
the  United  States  revenue  laws,  no  tax  having  been  paid  thereon,  which 
evidence  the  court  refused  to  admit :  Held,  that  this  evidence  was  pro- 
per, for  the  purpose  of  determining  the  value  of  the  whiskey ;  for,  if 
the  tax  of  two  dollars  per  gallon  had  been  paid,  the  value  of  the  raw 
material  would  be  enhanced  to  that  extent,  and  if  not  paid,  it  would  be 
decreased  that  amount.  Toledo,  Peoria  &  Warsaw  Railway  Co.  v.  Kich- 
ler  et  al.  438. 

Admissibility  of  evidence,  generally. 

17.  It  is  not  error  in  the  court  to  refuse  to  receive  evidence  from  one 
witness,  as  to  what  another  witness  stated  in  reference  to  the  case,  at  a 
time  different  from  that  at  which  it  is  claimed  that  the  transaction  in 
dispute  occurred,  it  not  being  allowable  to  corroborate  the  testimony 


*So  in  a  suit  to  foreclose  a  mortgage,  on  the  hearing,  if  the  sura  due 
thereon  is  not  admitted,  the  note  or  other  written  evidence  of  the  debt 
secured  should  be  produced  or  its  non-production  accounted  for.  Moore 
et  al.  v.  Titman,  35  111.  310. 
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of  a  witness  by  proving  his  own  statements ;  nor  are  such  statements  a 
part  of  the  res  gestw.  First  National  Bank  of  Woodstock  v.  Mansfield, 
494. 

18.  Where  a  witness  testified,  incidentally,  that  he  went  into  defen- 
dant's business  house,  but  as  to  nothing  which  occurred  there  in 
reference  to  the  case,  it  is  not  error  to  refuse  to  permit  the  witness  to 
state  what  persons  were  there,  as  such  testimony  would  be  entirely 
immaterial.     Ibid.  494. 

19.  Of  proof  of  failure  of  consideration,  as  against  an  assignee  before 
maturity.  Where  there  is  evidence  tending  to  show  that  the  holder  of 
a  note,  by  endorsement  before  maturity,  had  notice  of  a  defense,  or  the 
evidence  tended  to  show  such  circumstances  connected  with  the  pur- 
chase of  the  note  as  would  have  awakened  the  suspicions  of  a  reasonably 
prudent  man  that  there  was  a  defense,  and  to  put  him  on  inquiry,  it  is 
error  for  the  court  to  reject  evidence  of  a  failure  of  consideration  under 
an  issue  on  such  pleas,  and  when  admitted,  these  questions  are  for  deter- 
mination by  the  jury.    Murray  et  al.  v.  Beckwith,  391. 

Of  presumptive  evidence. 

20.  Arising  from  the  non-production  of  papers.  In  an  action  for  a 
breach  of  marriage  contract,  where  the  plaintiff  read  in  evidence 
letters  from  defendant,  and  he  failed  to  read  those  received  by  him 
from  her,  it  is  error  for  the  court  to  instruct  the  jury  that  they  should 
draw  the  strongest  inferences  from  his  which  they  will  bear,  as  the  law 
presumes  they  contain  evidence  against  him,  or  he  would  have  pro- 
duced them  or  accounted  for  their  non-production.  Law  v.  Woodruff, 
Admr.,  399. 

21.  The  law  indulges  no  such  presumption,  and  as  a  general  rule  a 
party  can  not  introduce  his  own  declarations  in  evidence,  nor  will  the 
law  indulge  presumptions  against  his  adversary  if  he  fails  to  introduce 
them  in  evidence.  Such  letters  are  no  more  than  the  declarations  of 
the  party  writing  them.    Ibid.  399. 

Action  for  violation  of  a  city  ordinance. 

22.  Proof  of  existence  of  ordinance  necessary.  In  an  action  of  debt 
for  a  penalty,  for  the  alleged  violation  of  a  city  ordinance,  a  recovery 
cannot  be  had  without  proof  of  the  existence  of  such  ordinance  impos- 
ing the  penalty  sued  for.    Stevens  v.  City  of  Chicago,  498. 

Degree  of  proof  required. 

23.  In  civil  cases — where  a  crime  is  charged  in  the  pleadings.  In  civil 
actions  for  slander,  where  a  criminal  offense  is  charged  in  the  pleadings, 
the  rule  of  evidence  applicable  in  a  criminal  prosecution,  for  the  offense 
charged,  applies.     Sprague  v.  Dodge  et  al.  142. 


INDEX.  56* 


EVIDENCE.    Degree  of  proof  required.     Continued. 

24.  But  even  under  the  most  rigid  rule,  it  applies  only  to  cases 
where  the  charge  of  criminality  is  made  in  the  pleadings.  Sprague  v. 
Bodge  et  al.  142. 

25.  Of  proof  beyond  a  reasonable  doubt — where  not  required.  In  civil 
actions,  where  either  party  relies  upon  establishing  a  criminal  offense 
against  the  other,  the  presumption  of  innocence  should  only  be  yielded 
upon  satisfactory  evidence  of  guilt.  And  although  clearer  proof  would 
be  required  in  such  case  than  in  one  involving  no  criminality,  yet  the 
sufficiency  of  such  proof  is  to  be  determined  by  the  jury,  and  need  not 
be  of  such  character  as  shall  satisfy  them  beyond  a  reasonable  doubt. 
Ibid.  142. 

Sufficiency  of  evidence. 

26.  Wltether  property  purchased  by  one  was  bought  on  joint  account  of 
tico.  Where  two  brothers  lived  together,  and  farmed  and  raised  stock 
jointly,  and  were  in  the  habit  of  purchasing  goods  which  were  charged 
to  them  jointly,  and  were  paid  for,  sometimes  by  one,  and  at  other  times 
by  the  other,  and  one  of  them  purchased  a  pump,  to  be  used  for  their 
stock  on  the  farm,  although  it  was  placed  on  the  part  of  the  farm  of  the 
brother  who  made  the  purchase :  Held,  that  the  jury  would  be  war- 
ranted in  finding  that  it  was  purchased  on  joint  account.  Fortin  et  al. 
v.  The  United  States  Wind  Engine  and  Pump  Co.  451. 

27.  That  a  note  is  not  paid.  Under  our  statute  allowing  parties  to 
testify,  where,  in  a  suit  upon  a  promissory  note,  the  defendant  sets  up 
payment,  and  there  is  no  material  evidence  bearing  upon  the  question 
of  payment,  except  that  of  the  parties,  each  of  whom  directly  contra- 
dicts the  other,  the  fact  that  the  plaintiff  produces  the  note  from  his 
possession,  uncanceled,  corroborates  his  testimony  to  that  extent  as  will 
give  to  him  the  right  to  recover.     Sieutnbaugh  v.  Hallam  et  al.  305. 

Appointment  of  administrator. 

Legality  thereof  cannot  be  questioned  collaterally.  See  ADMINISTRA- 
TION OF  ESTATES,  1. 

Evidence  under  certain    issues.      See    PLEADING    AND    EVI- 
DENCE, 3,  5. 

NUL  TIEL  CORPORATION. 

Evidence  tmder  that  plea.    See  PLEADING  AND  EVIDENCE,  5. 

Proof  of  a  dedication. 

When  sufficient,  and  of  the  degree  of  evidence  required.    See  DEDI- 
CATION, 1,  2,  3. 
Proof  of  mutual  credits. 

When  sufficient.     See  LIMITATIONS,  2. 

Proof  of  fraud. 

Of  the  mode  tliereof    See  FRAUD,  3. 
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Proof  of  marriage. 

What  is  sufficient.     See  MARRIAGE,  1,  2. 

Of  rebutting  evidence  in  that  regard.     Same  title,  3. 
Proof  of  a  corporation. 

When  sufficient.     See  CORPORATIONS,  9. 
Stamping  instruments. 

Not  essential,  to  render  them  admissible  in  evidence  in  State  courts.    See 
STAMP  ACT,  1,  2. 
Impeaching  a  witness. 

Evidence  admissible  for  that  purpose.     See  WITNESSES,  1. 
Evidence  of  value  of  property. 

In  suit  to  enforce  mechanics"  lien — may  be  taken  after  the  decree  of  sale. 
See  LIENS,  20. 

Preservation  of  evidence. 

In  suits  to  enforce  mechanics"  liens — necessity  thereof.     See  LIENS,  21. 
Of  the  order  of  introducing  evidence.    See  PRACTICE,  5. 

EXCEPTIONS  AND  BILLS  OF  EXCEPTIONS. 
Bills  of  exceptions. 

1.  When  necessary.  "Where  a  jury  returns  a  verdict  good  in  sub- 
stance, but  informal,  the  clerk  may  reduce  it  to  form,  under  the  direction 
of  the  court.  If  the  party  against  whom  it  is  rendered  regards  the 
amendment  substantial  he  should  raise  and  preserve  the  question  in  a 
bill  of  exceptions.  He  cannot  raise  the  question  for  the  first  time  in 
the  appellate  court.     Chittenden  v.  Evans,  52. 

2.  What  they  should  contain.  When  a  party  assigns  for  error,  the 
refusal  of  the  court  to  give  certain  instructions  prayed  by  him,  and  the 
record  shows  that  a  part  of  the  instructions  asked  by  him  were  given, 
but  fails  to  disclose  those  instructions,  it  will  be  presumed  that  those 
given  comprised  the  substance  of  those  refused.     WeyricfiY.  Foster,  115. 

EXCESSIVE  DAMAGES.    See  NEW  TRIALS,  15. 

EXECUTION. 
Levy  on  personal  property. 

1.  Whether  a  satisfaction.  A  levy  on  personal  property  under  a  fi. 
fa.  is  prima  facie  a  satisfaction,  but  if,  when  sold,  it  proves  insufficient, 
the  presumption  is  rebutted  to  the  extent  of  the  deficit ;  or  if  the  defen- 
dant wrongfully  regain  and  hold  possession  of  the  property,  the 
presumption  of  satisfaction  is  overcome.     Trenary  v.  Cheever,  28. 

Delivery  bond  not  complied  with. 

2.  Efect  thereof  upon  the  levy.  Where  a  sheriff  makes  a  levy  under 
a  fi.  fa.  and  the  defendant  gives  a  delivery  bond  under  the  statute,  and 
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does  not  return  the  property  according  to  the  conditions  of  the  bond  to 
the  sheriff,  the  levy  thereby  is  removed,  and  the  sheriff  may  levy  on 
other  property  as  though  the  first  levy  had  not  been  made,  or  if  the 
execution  is  returned  not  satisfied,  an  alias  execution,  and  not  a  vendi- 
tioni exponas,  may  issue,  and  satisfaction  obtained  by  levy  on  defendant's 
property.  Trenary  v.  C7wever,  28. 
Dower  right. 

3.  When  not  subject  to  execution.  A  widow's  right  of  dower  in  land, 
not  assigned,  is  not  liable  to  sale  on  execution.  Newman  et  al.  v.  Willetts, 
534. 

Sales  under  execution. 

4.  Publication  of  notice  tliereof  under  act  of  1857.  The  amendatory 
act  of  1857,  to  chapter  57  of  the  revised  statutes,  was  not  intended  to 
require  notice  of  sale  to  be  published  for  three  full  weeks  from  the  first 
publication  to  the  day  of  sale,  but  simply  to  secure  three  successive 
weekly  publications  of  such  notice.    Pearson  v.  Bradley,  250. 

EXECUTION  LIEN.    See  LIENS,  22,  23,  24. 

FORCIBLE  ENTRY  AND  DETAINER. 

Forcible  detainer. 

1.  Who  may  bring  the  action.  The  action  of  forcible  detainer  will  lie 
in  favor  of  the  purchaser  of  the  fee  of  the  demised  premises,  from  the 
landlord,  as  the  grantee,  in  such  a  case,  succeeds  to  all  of  the  rights  of 
the  landlord,  by  operation  of  the  conveyance.     Fislier  v.  Smith,  184. 

When  it  will  lie. 

2.  Title  not  involved.  If  a  party  intrudes  upon  the  possession  of 
another  in  a  mode  to  render  him  liable  to  the  action  of  forcible  entry 
and  detainer,  the  party  expelled  must  be  allowed  to  bring  it,  without 
reference  to  the  title,  or  the  legal  right  of  possession  under  the  title. 
Hewitt  v.  Templeton  et  al.  371. 

Character  of  possession  required. 

3.  To  maintain  the  action.  In  an  action  of  forcible  entry  and  detainer, 
it  appeared  that  some  ten  years  previous  to  the  alleged  entry  of  the 
defendant,  the  plaintiff  had  placed  a  fence  around  the  lot  in  controversy, 
but  that  within  six  or  seven  years  thereafter,  all  the  fence  had  been 
removed  by  unknown  persons,  except  the  short  stumps  of  two  or  three 
of  the  posts,  and  three  or  four  years  after  the  premises  were  reduced  to 
that  condition,  the  alleged  forcible  entry  was  made.  It  was  Mid,  that 
while  the  facts  would  show  a  previous  possession  in  the  plaintiff,  they 
did  not  establish  possession  in  him  at  the  time  the  defendant  entered. 
By  allowing  the  fence  to  be  removed,  without  repairing  and  keeping  it 
up,  the  plaintiff  showed  an  abandonment  of  the  possession  as  strongly 
as  he  did  a  retention  thereof.     Hassett  v.  Johnson,  69. 
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4.  But  the  plaintiff  might  show  an  actual  possession,  without  the 
lot  being  enclosed  with  a  fence,  as,  if  another  person,  by  his  permission, 
was  using  the  ground  at  the  time  of  the  alleged  unlawful  entry,  in  piling 
wood  and  lumber  upon  it,  in  such  manner  as  would  naturally  apprise 
the  public  that  he  was  in  the  actual,  clear  and  visible  possession  thereof, 
this  would  be  the  possession  of  the  plaintiff,  and  would  entitle  him  to 
maintain  the  action.     Hassett  v.  Johnson,  69. 

5.  The  legal  title  or  fee  draws  to  it  the  legal  possession  of  land,  but 
where  a  pedis  possessio  is  relied  upon,  it  must  be  open,  exclusive  and 
public.  The  acts  in  reference  thereto  must  indicate  by  whom  they  were 
performed,  and  must  be  such  as  men  usually  employ  in  the  enjoyment 
of  property,  and  they  should  be  continuous,  not  merely  occasional. 
Ibid.  69. 

On  appeal  to  Supreme  Court. 

Condition  of  the  appeal  bond.    See  APPEAL  BONDS,  1,  2. 

FORECLOSURE. 
Debt  not  matured. 

Of  a  condition  precedent  to  the  maturity  of  the  debt.    See  MORTGA- 
GES, 4. 
Foreclosure  by  scire  facias. 

Want  of  consideration  not  pleadable.    See  MORTGAGES,  5. 

FOREIGN  CORPORATIONS. 
Comity. 

Of  the  right  of  foreign  corporations  to  do  business  in  this  State.  See 
COMITY,  1. 

Taxing  foreign  corporations. 

Of  discriminating  against  them  in  that  regard.    Same  title,  2, 
Suing  for  a  libel  in  this  State. 

Whether  entitled  by  comity  to  do  so.    See  LIBEL,  1. 

FORFEITURE. 
Of  a  contract  of  sale  of  land. 

Of  the  manner  and  effect  of  declaring  a  forfeiture.  See  VENDOR 
AND  PURCHASER,  1,  2. 

Whether  the  vendor  must  tender  a  deed  before  he  can  declare  a  forfeiture. 
Same  title,  3. 

Forfeiture  of  lease. 

By  non-payment  of  rent.  See  LANDLORD  AND  TENANT,  8,  9, 
10. 


INDEX.  569 


FORMER  DECISIONS. 
Administrator  de  bonis  non. 

1.  May  call  to  account  tlie  former  administrator,  whose  letters  have  been 
revoked.  The  case  of  Stose  v.  TJw  People,  25  111.  600,  holding  a  different 
rule,  is  overruled.  JDuffih  et  al.  v.  Abbott  et  al.  19.  See  ADMINISTRA- 
TION OF  ESTATES,  2,  3,  4. 

FRAUD. 
Fraudulent  conveyance. 

1.  What  constitutes.  When  the  object  of  a  grantor,  in  making  a  con- 
veyance, was  to  hinder  or  delay  his  creditors,  such  instrument  is  not 
purged  of  the  fraud  because  he  may  also  have  had  some  other  purpose 
in  view  at  the  time  of  making  it.    Heed  et  al.  v.  Noxon,  323. 

Of  a  voluntary  mortgage. 

2.  Who  may  avoid  it  for  fraud.  When  a  note  is  executed  without 
a  consideration,  and  a  mortgage  to  secure  the  same,  with  intent  to 
defraud  another,  it  was  held,  that  under  the  statute  of  frauds,  as  between 
the  mortgagor  and  mortgagee,  the  mortgage  is  binding,  and  is  void  only 
as  to  the  party  intended  to  be  hindered,  delayed  or  defrauded.  To 
obtain  relief  upon  the  ground  of  fraud,  the  party  seeking  relief  must 
be  free  from  any  participation  in  the  fraud.  Fitzgerald  v.  Forristal  et 
al.,  Exors.,  228. 

Fraud — how  proven. 

3.  Although  fraud  cannot  be  presumed  without  proof,  yet  it  need 
only  be  proven  like  any  other  material  fact,  and  whenever  it  exists,  it 
must  generally  be  proven  by  showing  such  facts  and  circumstances  as 
will  justify  the  inference  of  a  fraudulent  intent  or  motive.  Heed  et  al. 
v.  Noxon,  323. 

Right  to  rescind  or  affirm  a  contract. 

4.  In  case  of  fraud.  The  owner  of  a  lot  of  sheep  delivered  them  to 
another  under  an  agreement  that  the  latter  should  retain  them  for  a 
specified  time,  at  an  agreed  price,  and  at  the  expiration  of  the  time 
should  return  them  to  the  owner  in  a  marketable  condition,  together 
with  the  increase  thereof,  and  the  contract  had  been  partially  executed 
before  the  party  receiving  the  sheep  discovered  that  a  fraud  had  been 
practiced  upon  him  by  delivering  to  him  diseased  sheep  :  Held,  that  he 
had  the  option  either  to  affirm  or  rescind  the  contract,  reserving  his 
claim  for  damages  arising  from  such  fraud,  either  by  a  separate  action, 
or  claiming  them  by  way  of  recoupment,  if  sued  upon  the  contract. 
Peck  v.  Brewer  et  al.  55. 

Fraud  upon  partnership  creditors. 

Of  a  sale  of  tlie  firm  assets  to  one  partner — and  his  application  of  them 
in  payment  of  his  individual  debts.     See  PARTNERSHIP,  1,  2,  3,  4. 
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FRAUD.     Continued. 
Inadequacy  of  price. 

On  a  sale  under  a  deed  of  trust.     See  SALES,  8. 

Purchaser  from  a  fraudulent  vendee. 

Of  his  rights  as  against  the  original  vendor.    See  SALES,  1. 

FRAUD  AND  CIRCUMVENTION. 
In  obtaining  a  note. 

1.  What  constitutes.  Under  the  11th  section  of  the  chapter  ent)  ea 
"Negotiable  instruments,"  a  plea,  to  be  sufficient, must  aver  facts  w  Jch 
show  that  the  fraud  and  circumvention  was  used  in  the  obtaining  the 
making  of  the  note,  and  not  in  the  contract  or  in  the  consideration  of 
the  note.  A  promise  not  to  assign  a  note,  and  to  hold  it,  and  allow  a 
set-off,  made  when  the  note  was  given,  and  when  the  note  was  assigned 
before  maturity,  is  not  the  fraud  contemplated  by  the  statute,  and  does 
not  constitute  a  defense  in  the  hands  of  an  assignee  before  maturity. 
Murray  et  al.  v.  Beckwith,  391.* 

FRAUDS,  STATUTE  OF.     See  STATUTE  OF  FRAUDS. 

GARNISHMENT. 
Whether  railroad  companies  liable  thereto. 

1.  In  respect  to  property  in  their  possession  as  common  carriers.  Upon 
the  question,  can  a  railroad  company  be  held  liable  to  judgment  on  the 
process  of  garnishment,  merely  on  the  ground  that  it  may  have  had 
property  in  transitu  on  its  route,  consigned  to  one  who  may  be  a  debtor 
at  the  time  of  issuing  and  serving  the  writ,  the  court  are  strongly 
inclined  to  hold  that  companies  are  not  so  liable ;  certainly  not,  out  of 
the  county  where  the  property  delivered  to  them  for  transportation  is 
situate.     Illinois  Central  Railroad  Co.  v.  Cobb  et  al.  402. 

2.  When  the  goods  are  in  the  depot  of  a  railway  company,  in  the 
county  in  which  the  attachment  proceedings  are  instituted,  there  could, 
perhaps,  be  rto  objection  to  such  process,  but  on  this  point  the  court 
express  no  definite  opinion.    Ibid.  402. 

Answer  of  garnishee. 

3.  Objections  to — when  waived.  The  answer  of  a  garnishee,  however 
insufficient,  will  prevail,  where  no  exception,  by  demurrer  or  otherwise, 
has  been  taken  thereto.    Ibid.  402. 

4.  Until  disproved  or  contradicted — must  be  taken  as  true.  The  answer 
of  a  garnishee,  until  disproved  or  contradicted,  must  be  considered  as 
true ;  and  if  the  facts  stated  therein  do  not  charge  him,  and  such  answer 
is  uncontradicted,  he  should  be  discharged.     Ibid.  402. 

*See,  also,  Latham  v.  Smith,  45  111.  25 ;  Depuy  v.  Schuyler,  ib.  306 ; 
Shipley  v.  Carroll  et  al.  ib.  285. 
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GROWING  CROP. 
Purchaser — time  of  gathering.    See  PURCHASERS,  1. 

HIGHWAYS. 
Safety  of  streets  and  sidewalks. 

1.  Liability  of  municipal  corporations.  The  rule  has  been  laid  down 
by  this  court,  that  when  the  injury  produced  was  the  result,  partly  of  a 
defect  in  the  street,  but  also,  partly  of  an  accident  happening,  which 
was  the  primary  cause,  yet,  the  latter  fact  forms  no  excuse  for  the  neg- 
ligence, of  such  corporation  to  keep  its  streets  in  proper  repair,  where 
the  damage  would  not  have  been  sustained  but  for  the  defect,  which 
was  the  result  of  carelessness,  and  the  plaintiff  was  guilty  of  no  fault 
or  negligence.     City  of  Lacon  v.  Page,  499. 

2.  And  the  liability  of  the  corporation  is  not  changed  by  reason  of 
the  fact  that  the  defect,  in  consequence  of  which  a  party,  while  driving 
his  horses,  which  ran  away,  was  injured,  was  in  that  portion  of  the 
street  set  apart  and  intended  as  a  sidewalk,  when  such  portion,  instead 
of  being  used  for  foot  passengers  alone,  was  devoted  to  the  common  use 
of  both  teams  and  foot  passengers.     Ibid.  499. 

3.  While  it  is  probable  that,  for  defects  in  its  sidewalks,  the  court 
would  only  hold  a  corporation  liable  to  foot  passengers,  yet,  when  such 
sidewalk  is  devoted  to  the  common  use  of  vehicles  and  foot  passengers, 
it  is  under  obligations  to  make  the  passage  safe  for  both  classes  of  tra- 
velers.   Ibid.  499. 

Dedication. 

What  constitutes  a  dedication — degree  of  proof  required.  See  DEDI- 
CATION, 1,  2,  3. 

HOMESTEAD. 
Abandonment. 

1.  After  a  mortgage  and  subsequent  conveyance — in  whom  the  right  of 
possession  vests.  It  has  been  held,  that  although  a  judgment  was  no  lien 
upon  a  homestead,  where  the  premises  were  worth  less  than  $1,000,  and 
a  lien  only  upon  the  surplus  where  they  were  worth  more  than  that 
sum,  yet,  where  the  owner  conveys  the  same  by  an  absolute  deed  or 
mortgage,  legally  executed,  the  fee  in  the  premises  conveyed,  no  matter 
what  their  value,  passes  to  the  grantee,  subject  only  to  the  right  of 
occupancy  on  the  part  of  the  grantor,  in  case  the  homestead  has  not 
been  relinquished,  and  when  such  occupancy  terminates,  the  homestead 
right  is  annihilated,  it  not  being  an  estate  iii  the  premises  which  can  be 
transferred,  as  against  a  former  conveyance  that  has  passed  the  fee. 
Hewitt  v.  Templeton  et  al.  369. 

2.  So,  where  the  owner  of  a  homestead  executed  a  mortgage  on  the 
premises,  without,  however,  releasing  the  homestead  right,  and  subse- 
quently conveyed  the  same  premises  to  a  third  party,  also  without  any 
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HOMESTEAD.    Abandonment.     Continued. 

release  of  homestead,  and  there  was  afterwards  a  sale  under  a  power 
contained  in  the  mortgage,  and  a  release  of  the  homestead  right  to  the 
party  holding  under  the  mortgage  sale,  upon  an  abandonment  of  the 
homestead  by  the  mortgagor  the  right  of  possession  would  at  once 
attach  to  the  owner  in  fee,  under  the  mortgage  sale,  and  this  indepen- 
dently of  the  release  given  to  such  owner.  The  grantee  subsequent  to 
the  mortgage  took  only  the  equity  of  redemption,  and  that  was  destroyed 
by  the  sale  under  the  mortgage.    Hewitt  v.  Templeton  et  al.  369. 

HUSBAND  AND  WIFE. 
Conveyance  by  the  former  to  the  latter. 

1.  Whether  it  is  operative.  Prior  to  the  passage  of  the  "married 
woman's  act"  of  1861,  a  deed  from  a  husband  to  his  wife,  made  during 
coverture,  could  vest  no  title  in  the  wife;  they  were  incapable  of 
making  contracts  of  that  nature  between  themselves.  Newman  et  al.  v. 
Wittetls,  534. 

2.  What  might  be  their  rights  and  powers,  in  that  regard,  under  the 
act  of  1861,  is  not  discussed.    Ibid.  534. 

Liability  of  husband  for  wife's  debts. 

3.  Contracted  before  marriage.  The  act  of  1861,  for  the  protection 
of  married  women  in  their  separate  property,  has  not  changed  the  law 
which  renders  a  husband  liable  for  the  debts  of  the  wife  contracted 
before  the  marriage.  Being  entitled  to  her  labor,  skill  and  earnings 
after  the  marriage,  he  is  held  liable  to  pay  her  debts  contracted  before 
their  marriage.  The  case  of  Connor  v.  Berry,  46  111.  370,  approved  and 
applied  to  this  case.    McMurtry  et  al.  v.  Webster  et  al.  123. 

ILLINOIS  AND  MICHIGAN  CANAL. 

Action  for  negligence  in  respect  thereto. 
Against  whom  it  will  lie.    See  PARTIES,  2. 

INCUMBRANCE. 
Unpaid  taxes. 

Constitute  an  incumbrance.    See  TAXES,  4. 

INJUNCTIONS. 
When  an  injunction  will  lie. 

1.  In  reference  to  a  special  assessment.  An  objection  to  a  special 
assessment,  in  the  city  of  Chicago,  that  it  was  levied  upon  the  front 
foot,  and  not  according  to  the  special  benefits  to  each  lot,  should  be 
made  at  the  proper  time,  before  the  common  council.  Should  they  dis- 
allow it,  the  owner  of  the  property  may  enjoin  the  proceedings,  if  there 
was  fraud  in  the  assessment,  or  made  on  a  Wrong  basis.  Jenks  et  al.  v. 
City  of  Chicago,  298. 
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INJUNCTIONS.     Continued. 
Where  there  was  a  defense  at  law. 

2.  Where  there  has  been  a  trial  at  law,  and  the  defendant  filed  a  bill 
alleging  that  plaintiff  in  the  suit  at  law  was  indebted  to  defendant  for 
money  loaned,  property  sold,  and  for  damages  on  a  breach  of  the  con- 
tract :  Held,  that  these  are  claims  cognizable  in  a  court  of  law,  and 
should  have  been  set  up  as  a  defense  by  way  of  set-off,  and,  after  a 
recovery,  they  form  no  ground  for  granting  an  injunction.  WincJiester 
v.  Grosvenor,  517. 

INSTRUCTIONS. 

Of  their  qualities. 

1.  Need  not  be  repeated.  It  is  not  error  for  the  court  to  refuse  an 
instruction  which,  in  substance,  had  already  been  given  in  others. 
Instructions  need  not  be  repeated.  City  of  Chicago  v.  Smith,  107;  Weyh- 
rich  v.  Foster,  115. 

2.  Should  not  assume  facts.  It  is  erroneous  for  the  court  to  assume 
facts  to  be  true  which  are  being  tried  by  the  jury.  It  is  their  province, 
and  not  that  of  the  court,  to  try  facts.  Collins  et  al.  v.  Tlie  People,  145; 
JSeaverns  et  al.  v.  Tribby,  195;  Hassett  v.  Johnson,  68. 

3.  Assuming  facts.  This  court  will  not  reverse  a  judgment  merely 
because  an  instruction  assumes  there  was  no  evidence  tending  to  estab- 
lish a  proposition,  when  such  was  the  fact.    Sharp  v.  Parks,  511. 

4.  Should  not  be  misleading.  Instructions  which  are  argumentative, 
or  only  present  a  partial  view  of  a  case,  are  improper,  and  should  not 
be  given,  as  tending  to  mislead  the  jury.     Chittenden  v.  Evans,  52. 

5.  Should  be  based  upon  the  evidence.  Instructions  should  be  based 
upon  the  evidence  before  the  jury,  and  where  they  are  not  it  is  error, 
for  which  a  judgment  will  be  reversed,  if  it  is  probable  they  have  mis- 
led the  jury  in  finding  their  verdict.     Hassett  v.  Johnson,  68. 

6.  An  instruction  which  has  no  basis  in  the  evidence,  is  erroneous. 
Prescott  v.  Maxwell,  82. 

INSURANCE. 
Prohibited  articles. 

1.  Where  by  the  conditions  of  a  policy  of  insurance,  saltpetre  could 
not  be  kept  on  the  premises  without  the  written  consent  of  the  company, 
and  the  proof  showed  that  the  assured  kept  it  on  the  premises,  in  a  keg, 
and  on  sale  as  an  article  of  merchandise :  Held,  that  this  was  a  violation 
of  the  contract  of  insurance,  and  vitiated  it.  Commercial  Insurance  Co. 
v.  Mehlman,  313. 

2.  And  in  such  case,  it  is  error  for  the  court  to  instruct  the  jury  to 
the  effect,  that  if  the  company  knew  the  character  of  the  business  to  be 
carried  on,  when  it  took  the  risk,  it  must  be  held  to  have  taken  the  risks 
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INSURANCE.    Prohibited  articles.     Continued. 

usual  in  such  business,  it  appearing  by  the  proof  not  only  that  it  was 
of  at  least  doubtful  necessity  for  the  assured  to  keep  any  saltpetre  on 
hand,  to  carry  on  his  business,  which  was  that  of  a  dealer  in  fresh  meats, 
&c.,  but  that  he  kept  the  prohibited  article  on  sale.  Commercial  Insu- 
rance Co.  v.  Mehlman,  313. 

Erecting  additional  buildings. 

3.  Whether  embraced  in  a  certain  clause.  A  clause  in  a  policy  of 
insurance,  after  mentioning  certain  prohibited  articles,  such  as  gunpow- 
der and  saltpetre,  concluded  as  follows :  "  any  change  within  the  control 
of  the  assured,  material  to  the  risk,  without  written  permission  herein, 
shall  avoid  this  policy,"  and  by  a  subsequent  clause  it  was  made  optional 
with  the  company  to  terminate  the  policy,  in  the  event  of  the  erection 
of  additional  buildings,  by  giving  notice  to  the  assured :  Held,  that  the 
"  change"  alluded  to  had  reference  only  to  police  regulations  made  to 
prevent  accidents  from  fire,  and  not  to  the  erection  of  additional  build 
ings.     Ibid.  314. 

Preliminary  proof  of  loss. 

4.  Recovery  for  omitted  articles.  When  a  party  in  making  his  prelimi- 
nary proofs  of  loss,  inadvertently  omitted  mention  of  certain  articles 
which  were  destroyed,  he  may,  if  the  claim  is  not  paid,  and  suit  is 
brought,  recover  in  such  action  for  the  articles  destroyed,  but  omitted 
in  such  proofs.    JEtna  Insurance  Co.  v.'  Stevens,  31. 

INTEREST. 
When  recoverable. 

1.  Upon  a  balance  agreed  upon.  Where  a  vendor  of  personal  property 
has  received  the  price  thereof,  but  refuses  to  deliver  the  whole  of  the 
property  sold,  of  the  quality  stipulated,  and  the  amount  overpaid  is 
agreed  upon  as  the  balance  due  to  the  purchaser,  the  latter  may  recover 
such  balance,  and  interest  thereon,  under  the  common  counts  in  assump- 
sit.    Underhill  v.  Caff,  199. 

Whether  it  depends  solely  upon  statute. 

2.  It  is  not  conceded  that,  in  the  absence  of  all  statutory  law  in 
regard  to  interest,  a  contract  for  the  payment  of  interest  for  money  bor- 
rowed would  not  be  enforced  by  the  courts.  Parmelee  et  at.  v.  Law- 
rence, 331. 

Act  of  1867 — recovery  upon  usurious  contract. 

3.  Construction  of  the  statute.  The  interest  law  of  February  28, 1867, 
directs  that  in  cases  arising  upon  contracts  entered  into  while  the  law 
of  1849  was  in  force,  and  before  the  law  of  1857  was  passed,  the  penalty 
for  usury  shall  be  a  forfeiture  of  the  excess  of  interest  above  what  the 
parties  might  have  lawfully  contracted  for,  and  no  more.     Ibid.  331. 
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INTEREST.    Act  of  1867— recovery  upon  usurious  contract.     Con- 
tinued. 

4.  So,  in  a  suit  to  foreclose  a  mortgage  given  to  secure  a  loan  of  money, 
under  a  contract  entered  into  in  September,  1856, — that  is,  while  the 
interest  law  of  1849  was  in  force,  and  before  the  law  of  1857  was 
passed — in  which  interest  was  reserved  at  the  rate  of  twelve  per  cent. 
per  annum,  the  mortgagee  may  recover,  under  the  act  of  1867,  interest 
at  the  rate  of  ten  per  cent,  per  annum,  that  being  the  rate  for  which  the 
parties  might  have  lawfully  contracted  at  the  time  the  contract  was 
made.  .  Parmelee  et  al.  v.  Lawrence,  331. 

5.  This  is  the  proper  and  legal  effect  of  the  act  of  1867,  notwith- 
standing it  operates  to  take  away  a  portion  of  the  penalty  for  reserving 
usurious  interest,  prescribed  by  the  law  as  it  existed  at  the  time  the 
contract  was  entered  into.    Ibid.  331. 

6.  And  the  act  of  1867  is  not  confined  in  its  operation  in  that  regard, 
to  contracts  upon  which  suits  might  be  brought  after  its  passage,  but 
applies  also  to  contracts  concerning  which  suits  might  have  been  pend- 
ing and  undetermined  at  the  time  it  was  passed.    Ibid.  331. 

Act  of  1869. 

7.  Its  effect  upon  an  appeal  pending  at  the  time  of  its  passage.  The  act 
of  March  27,  1869,  by  which  it  is  provided  that  the  act  of  1867  shall  not 
be  construed  to  apply  to  any  suit  pending  at  the  time  of  its  passage, 
cannot  operate  to  change  the  rights  of  the  parties  in  the  appellate  court 
on  an  appeal  from  a  decree  which  was  rendered  in  the  court  below 
before  the  act  of  1869  was  passed.    Ibid.  331. 

Constitutionality  of  act  of  1867. 

8.  The  act  of  1867,  as  above  construed,  is  not  in  violation  of  the  rule 
of  the  constitution  which  secures  vested  rights  against  legislative  inter- 
ference, for  the  law  recognizes  no  vested  right  in  penalties.    Ibid.  331. 

9.  Nor  does  that  act  violate  the  obligation  of  a  contract.  It  simply 
reduces  the  penalty  for  usury,  as  prescribed  by  the  law  as  it  existed  at 
the  time  the  contract  was  made,  and  permits  it  to  be  enforced  to  the 
extent  that  it  was  lawful  at  that  time.    Ibid.  331. 

10.  The  principle,  that  the  laws  in  force  when  a  contract  was  made 
enter  into  it,  and  show  what  was  its  legal  obligation,  does  not  mean  that 
parties  acquire  by  their  contracts  a  vested  right  in  existing  remedies  or 
existing  penalties.    Ibid.  331. 

11.  The  act  of  1867  is  not  obnoxious  to  the  objection  that  the  legis- 
lature thereby  assumed  to  exercise  a  judicial  power.  The  act  merely 
lays  down  a  general  rule  to  govern  all  contracts  made  during  a  certain 
period,  and  was  the  exercise  of  a  strictly  legislative  power.    Ibid.  331. 

JO  DAVIESS  COUNTY. 
Bounties  to  soldiers.    See  that  title,  1. 
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JUDGMENTS. 

HOW  FAR  CONCLUSIVE. 

1.  Where  in  a  proceeding  by  scire  facias  to  revive  a  judgment,  ren- 
dered nil  dicit,  the  defendant  pleaded  that  he  filed  a  plea  to  the 
declaration,  which  was  improperly  withdrawn  by  another  attorney, 
without  authority,  which  plea  was  demurred  to  and  demurrer  sustained, 
it  was  held,  that  the  demurrer  was  properly  sustained — the  defendant 
having  appeared,  was  in  court,  and  must  be  presumed  cognizant  of  the 
judgment  rendered  against  him,  and  should  then  have  moved  to  set  it 
aside,  and  upon  its  being  denied,  could  have  prosecuted  his  writ  of 
error.  Upon  his  failure  to  do  this,  the  judgment  was  conclusive.  Ford 
v.  Beckwith,  210. 

Entering  judgment  after  death  of  plaintiff. 

2.  Where  a  trial  was  had  in  an  action  of  trespass  to  personal  pro- 
perty, the  jury  found  a  verdict  in  favor  of  the  plaintiff,  when  a  motion 
for  a  new  trial  was  entered,  but  not  decided  for  several  months,  and  in 
the  meantime  the  plaintiff  died,  and  the  court  thereupon  rendered  a 
judgment  nunc  pro  tunc,  as  of  the  term  at  which  the  trial  was  had,  but 
of  a  date  eight  clays  prior  to  the  finding  of  verdict :  Held,  that  as  the 
action  survived  to  the  legal  representatives  of  the  plaintiff,  under  the 
7th  section  of  the  act  in  reference  to  abatement,  plaintiff's  death  should 
have  been  suggested  and  the  suit  revived  in  the  name  of  his  represen- 
tatives, and  that  it  was  error  to  render  judgment  of  a  date  prior  to  the 
finding  of  the  verdict,  but  being  immaterial,  a  judgment  would  not  be 
reversed  for  that  reason.     Bunker  et  al.  v.  Green,  243. 

May  be  less  than  the  ad  damnum. 

3.  The  rule  is,  that  a  party  may  recover  a  less  sum  as  damages,  than 
he  has  laid  in  his  declaration.  He  is  never  confined  to  the  precise 
amount  for  which  suit  is  brought.     Sawyer  v.  Daniels,  269. 

JUDICIAL  POWER. 
As  distinguished  from  legislative  power.    See  INTEREST,  11. 

JUDICIAL  SALES.    See  SALES,  2,  3,  4. 

JURISDICTION. 
Plea  in  abatement. 

When  necessary — to  raise  the  question  of  jurisdiction  wlien  summons  is 
sent  to  a  foreign  county.     See  ABATEMENT,  1. 
Jurisdiction  in  chancery.    See  CHANCERY,  1  to  4 ;  INJUNCTIONS, 
1,2. 

JURY. 

Impeaching  a  verdict. 

1.  The  affidavits  of  jurors  cannot  be  heard  to  impeach  their  verdict, 
but  may  be  to  sustain  it.    Peck  v.  Brewer  et  al.  55. 
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JURY.     Continued. 

Grounds  of  challenge. 

2.  Having  formed  an  opinion.  When  a  juror  states  that  he  has  a 
fixed  opinion  in  the  case,  based  upon  representations  of  others,  but  that 
it  could  be  removed  by  evidence,  he  is  not  a  competent  juror,  if  chal- 
lenged. A  prisoner  has  the  right  to  be  tried  by  fair,  impartial  and 
unprejudiced  jurors,  and  it  is  error  for  the  court  to  refuse  a  challenge 
when  the  juror  has  a  fixed  opinion  of  the  merits  of  the  case.  Collins 
et  al.  v.  The  People,  145. 

Jury  must?  decide  facts. 

Not  the  court.    See  INSTRUCTIONS,  2,  3. 

LAND. 

Meaning  of  the  word. 

As  used  in  the  20th  section  of  the  law  relating  to  mechanics'1  liens.  See 
LIENS,  19. 

LANDLORD  AND  TENANT. 

Tenancy  at  sufferance. 

1.  What  constitutes.  A  tenancy  by  sufferance,  arises  from  the  ter- 
mination of  some  estate  less  than  the  fee,  and  held  in  subordination  to 
the  fee.     Cook  v.  Norton  et  al.  20. 

2.  A  purchaser  of  land  from  a  judgment  debtor,  who  enters  into 
possession,  although  he  might  be  regarded  as  a  trespasser  after  the  exe- 
cution of  a  sheriff's  deed  to  one  who  had  previously  purchased  the 
premises  under  the  judgment,  yet  he  would  not  be  regarded  as  a  tenant 
at  sufferance  in  such  a  sense  as  to  preclude  him  from  setting  up  the 
statute  of  limitations.     Ibid.  20. 

Ejectment  against  the  tenant. 

3.  Of  notice  to  the  landlord — and  herein,  in  what  cases  a,  tenant  may 
assert  title  against  his  landlord.  A  judgment  in  ejectment  against  a 
tenant,  of  which  the  landlord  has  had  no  notice,  is  in  no  wise  conclusive 
upon  the  latter.    Lowe  v.  Emerson,  160. 

4.  The  statute  requires  that  whenever  a  tenant  is  sued  in  ejectment, 
he  shall  notify  his  landlord  of  such  suit,  and  if  he  fails  in  the  perform- 
ance of  this  duty,  and  a  judgment  is  rendered  against  him,  in  favor  of  a 
third  person,  he  will  not  be  permitted  either  to  attorn  to  such  person  or 
purchase  his  title,  and  set  it  up  against  his  landlord.     Ibid.  160. 

5.  But  if  the  landlord,  after  notice  of  such  suit  against  his  tenant, 
fails  to  protect  him  in  his  possession,  the  tenant  may  then  protect  him- 
self, by  purchasing  the  paramount  title,  or  by  taking  a  lease  under  it. 
Ibid.  160. 

6.  Although  a  tenant  may  attorn  to  a  purchaser  of  his  landlord's 
title,  or  purchase  it  himself,  if  sold  under  judgment  and  execution,  yet 
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he  cannot  attorn  to  a  stranger,  or  purchase  and  set  up  his  title  against  his 
landlord,  although  it  may  be  the  paramount  title.     Lowe  v.  Emerson,  160. 

7.  In  such  case,  when  the  tenant  has  acquired  title  from  a  stranger, 
he  must  restore  to  his  landlord  the  possession  he  received  from  him, 
before  he  can  assert  such  title  against  him.     Ibid.  160. 

Forfeiture  for  non-payment  of  rent. 

8.  Of  a  demand  for  the  rent — wlien  and  where  to  he  made.  "Where  a  lease 
provided  for  payment  of  the  rent  on  a  specified  day,  and  at  a  place 
named,  before  a  forfeiture  can  be  declared  for  non-payment  of  rent,  a 
demand  should  be  made  at  the  time  and  place,  or,  if  not,  the  tenant  will 
have  the  ten  days  named  in  the  statute  after  notice  given,  to  pajr  the 
rent  and  prevent  a  forfeiture,  and  an  offer  to  pay  the  rent  at  the  place 
specified  in  the  lease,  on  the  clay  after  it  falls  due,  will  save  a  forfeiture. 
Fisher  v.  Smith,  185. 

9.  The  act  of  1865  does  not  dispense  with  the  common  law  require- 
ment of  a  demand  of  rent  upon  the  premises  before  declaring  a 
forfeiture  of  the  lease.     Dodge  et  al.  v.  Wright  et  at.  382. 

10.  Waiver  of  right  to  pay  rent  at  the  place  named  in  the  lease.  Where 
a  lease  named  a  place  for  the  payment  of  rent,  and  the  landlord 
demanded  it  on  the  premises,  on  the  day  it  fell  due,  and  the  tenant 
promised  to  call  on  the  landlord  and  pay  it  the  next  day,  and  being 
again  called  upon  at  the  premises,  for  the  rent,  the  next  day,  and  the 
tenant  then  refused  to  pay  the  landlord  any  rent,  but  afterwards,  on  the 
same  day,  offered  to  pay  it,  at  the  place  named  in  the  lease,  but  there 
being  no  person  there  authorized  to  receive  it :  Held,  that  the  landlord 
might  elect,  under  the  terms  of  the  lease,  to  declare  the  lease  forfeited, 
and  give  the  requisite  notice,  and  that  the  tenant  could  not  urge  the 
offer  to  pay  the  rent,  thus  made,  at  the  place  named  in  the  lease,  to  pre- 
vent a  forfeiture ;  but  he  must  be  held  to  his  waiver,  and  his  declaration, 
that  he  would  not  pay  the  rent,  unless  he  should  tender  the  money  to 
the  landlord  before  the  ten  days  had  expired.     Fisher  v.  Smith,  185. 

Entry  of  the  landlord  upon  the  possession  of  his  tenant. 

11.  Of  the  rights  of  the  parties.  Under  our  statute,  though  a  landlord 
be  wrongfully  kept  out  of  possession,  he  has  no  right  to  resort  to  force 
to  effect  an  entry.  Such  an  entry  is  unlawful,  and  being  so,  an  action 
for  the  trespass  will  lie.     Wilder  et  al.  v.  House,  279. 

LEASE. 

Whether  a  lease  or  a  sale.     See  CONTRACTS,  10. 

LEVY. 
Levy  upon  personal  property.     See  EXECUTION,  1. 
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Libel  upon  a  corporation. 

1.  Whether  an  action  will  lie  therefor.  A  domestic  corporation  may 
maintain  an  action  for  libel ;  but  quaere,  whether  the  comity  by  which  a 
foreign  corporation  is  permitted  to  bring  suit  in  our  courts  upon  its 
contracts,  should  be  so  far  extended  as  to  permit  a  suit  for  libel.  Hahne- 
mannian  Life  Ins.  Co.  v.  Beebe,  87. 

2.  What  constitutes  a  libel  upon  a  corporation.  If  an  insurance  com- 
pany has  procured  a  charter  which  authorizes  it  to  pay  an  interest  of 
thirty  per  cent,  per  annum  to  its  stockholders,  before  laying  by  a  fund 
for  the  security  of  its  policy  holders,  a  publication  cannot  be  held  libel- 
lous, merely  because  it  assumes  that  the  company  will  do,  for  the  profit 
of  its  stockholders,  that  which  it  has  obtained  an  express  power  to  do, 
and  because  it  argues  that  a  company,  organized  under  such  a  charter, 
must  necessarily  be  unworthy  of  public  confidence.    Ibid.  87. 

3.  A  free  criticism  of  the  charter  of  an  insurance  company,  or  of  any 
other  corporation  which  claims  the  confidence  of  the  public,  and  seeks 
the  possession  of  its  funds,  is  to  be  encouraged  rather  than  repressed,  as 
a  means  of  public  security ;  and  it  would  be  against  public  policy  to  treat 
as  libellous  an  article  which  merely  assumes  that  an  insurance  corpora- 
tion proposes  to  do  for  its  own  advantage,  or  that  of  its  stockholders, 
whatever  its  charter  may  expressly  authorize  it  to  do.    Ibid.  87. 

4.  If,  however,  the  charter  contains  no  authority  to  do  that  which  is 
made  the  subject  of  criticism,  and  the  company  does  not  propose  to  do 
its  business  in  the  method  which  is  objected  to,  the  publication  may  be 
libellous.    Ibid.  87. 

Pleading  in  this  action. 

Of  the  declaration.    See  PLEADING,  6,  7,  8. 
See  SLANDER,  1. 

LIENS. 
Lien  of  a  decree  in  chancery. 

1.  In  what  cases  it  exists.  The  lien  created  by  the  14th  section  of  the 
chancery  code  is  general,  and  only  where  there  is  a  money  decree  in  a 
case  in  personam  and  not  specifically  in  reference  to  lands  or  tenements. 
Karnes  et  al.  v.  Harper,  527. 

2.  The  first  clause  of  the  45th  section  creates  a  lien  by  decrees  on  the 
lands  in  respect  to  which  they  are  rendered ;  and  the  second  clause 
authorizes  the  court,  when  a  decree  is  pronounced  requiring  a  party  to 
perform  some  act  other  than  for  the  payment  of  money,  to  make  it  a 
lien  on  the  real  and  personal  property  of  the  party,  until  ho  shall  per- 
form the  decree ;  and  the  third  clause  declares  that  such  lien  shall  have 
the  force  and  effect  of,  and  be  subject  to,  the  same  limitations  and 
restrictions  as  judgments  at  law :  Held,  that  the  third  clause  refers  to 
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the  second  and  not  the  first  clause.  And  if  it  did  refer  to  both,  a  decree 
foreclosing  a  mortgage  being  within  the  first  clause,  the  lien  would  con- 
tinue for  seven  years.    Karnes  et  al.  v.  Harper,  527. 

3.  Of  the  manner  of  creating  and  continuing  the  lien.  Under  neither 
clause  is  it  necessary  to  have  a  copy  of  the  decree  issued,  to  perpetuate 
the  lien,  as  in  chancery  practice  it  is  not  usual  to  issue  process  to  have 
a  decree  executed.    Ibid.  527. 

4.  It  is  the  decree  which  confers  the  power  on  the  master  to  sell, 
while  at  law  it  is  the  writ  issued  on  the  judgment.  If  a  master  were  to 
proceed  to  execute  a  decree  without  process,  or  a  copy  of  the  decree, 
and  were  to  sell  in  conformity  to  its  requirements,  the  sale  would  not 
be  set  aside ;  but,  if  a  sheriff  were  to  sell  under  a  judgment,  without 
process,  the  sale  would  be  void.  The  lien  given  by  this  section  does 
not  depend  for  its  continuance  on  issuing  process,  or  a  copy  of  the 
decree,  within  a  year  from  its  date,  nor  must  a  sale  be  made,  on  the  fore- 
closure of  a  mortgage,  within  that  time,  and  if  not  so  made  the  lien  will 
not  be  lost.    Ibid.  527. 

Judgment  lien. 

5.  When  it  will  attach — notice  of  equities  required,  to  affect  creditors. 
Where  a  person  was  in  possession  of  land  belonging  to  government, 
and  conveys  it,  while  a  judgment  is  in  full  force  against  him,  and 
reserves  the  right  by  the  deed  to  hold  the  possession  for  seven  months 
afterwards,  and  the  deed  is  accepted  and  the  grantor  retains  possession, 
and  the  grantee  advanced  the  money  to  another  person  who  was  a 
defendant  to  the  same  judgment,  who  entered  the  land  before  the  time 
for  the  grantee  to  take  possession  had  elapsed,  with  the  agreement  that 
he  would  convey  to  the  grantee :  Held,  that  the  judgment  became  a  lien 
upon  the  land  as  soon  as  it  was  entered,  and  that  a  conveyance  of  the 
land  according  to  the  agreement  would  not  cut  ofi'  the  lien,  as  there  was 
no  record,  possession  or  other  notice  of  the  agreement  to  the  creditors 
before  or  at  the  time  the  lien  of  the  judgment  attached.  Bogue  v. 
Williams,  371. 

Mechanics'  lien. 

6.  Constructive  service  by  publication — equivalent  to  personal  service. 
In  a  proceeding  to  enforce  a  mechanic's  lien,  where  personal  service 
cannot  be  had  upon  the  parties,  notice  by  publication,  duly  made,  is 
equivalent  to  personal  service,  and  such  parties  are  thereby  brought 
within  the  jurisdiction  of  the  court,  and  amenable  to  a  decree  as  well 
in  personam  as  in  rem.     Gould  et  al.  v.  Garrison  et  al.  258. 

7.  In  proceedings  to  enforce  against  several  parties  who  make  no 
defence — a  lien  on  the  premises  generally  may  be  decreed.  Where  the  peti- 
tion in  a  mechanic's  lien  proceeding    against  two  parties,  prayed  a 
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discovery  of  both  as  to  their  interests,  neither  of  whom  made  any 
answer  or  defense,  and  were  defaulted,  it  is  no  objection  in  such  case, 
that  the  petitioners  were  decreed  a  lien  on  the  premises  generally. 
Gould  et  al.  v.  Garrison  et  al.  258. 

8.  And  in  such  case,  the  decree  need  not  state  the  respective 
interests  of  the  parties,  and  if,  thereby,  a  cloud  has  been  cast  upon  the 
title  of  a  party  who  neglected  to  make  a  discovery  of  his  interest,  he 
can  not  complain,  it  being  so  by  his  own  laches.     Ibid.  258. 

9.  Notice  of  sale  under  decree — not  governed  by  the  act  of  1857,  in 
relation  to  publishing  in  newspapers  notices  of  sales  on  execution,  that 
act  having  no  application  to  sales  under  decrees  in  chancery.     Ibid.  258. 

10.  Recovery  can  not  be  had  beyond  the  amount  claimed  in  the  petition. 
In  a  proceeding  to  enforce  a  mechanic's  lien,  under  the  act  of  1803,  the 
plaintiff  recovered  the  amount  claimed  in  his  petition,  together  with 
forty-seven  dollars  as  interest  thereon :  Held,  that  the  judgment  was 
erroneous,  to  the  extent  of  such  sum  beyond  the  amount  claimed;  if 
plaintiff  was  entitled  to  interest,  he  should  have  claimed  it  in  his  peti- 
tion; he  could  not  recover  beyond  the  amount  so  claimed.  Prescottv. 
Maxwell,  82. 

11.  Liability  of  the  owner  for  work  done  by  an  employee  of  the  contrac- 
tor— construction  of  act  of  1863.  Where  a  party  contracted  to  pay  for 
the  work  and  materials  on  a  certain  building,  as  the  work  progressed, 
reserving  the  right  to  retain  ten  per  cent,  for  his  own  security,  and 
before  the  building  was  completed  paid  the  contract  price  in  full  •  Held, 
that  such  owner  was  not  liable  for  work  performed  by  an  employee  of 
such  contractor,  begun  and  completed  nearly  two  months  after  such 
payment  in  full;  that  having  once  paid  for  it,  he  was  discharged  from 
payment  a  second  time.    Ibid.  82. 

12.  In  order  to  prevent  an  owner  from  making  payment  to  the  origi- 
nal contractor,  such  sub-contractor  must,  as  required  by  the  second 
section  of  the  act,  file  his  specifications,  and  give  the  proper  notice ; 
otherwise,  payment  cannot  be  prevented.     Ibid.  82. 

13.  For  materials — of  the  purpose  for  which  purchased.  In  a  petition 
to  enforce  a  mechanic's  lien  for  lumber  purchased  to  improve  a  certain 
lot,  it  is  essential  to  the  creation  of  the  lien,  that  it  shall  appear  to  have 
been  purchased  for  that  purpose.     Croskey  et  al.  v.  Corey  et  al.  442. 

14.  Discharge  of  lien — additional  security.  Where  one  of  the  mem- 
bers of  a  firm  owns  a  lot,  and  he  purchases  lumber  to  improve  the 
same,  and  the  firm  note  is  given  in  payment — that  would  be  such  addi- 
tional security  as  would  discharge  the  lien.     Ibid.  442. 

15.  But  if  the  firm  orders  the  lumber  to  be  placed  on  the  premises, 
and  it  is  used  in  the  improvement  of  the  same,  and  the  firm  afterward 
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gave  their  note  for  the  amount,  it  would  not  operate  to  discharge  the 
lien.     Croskey  el  al.  v.  Corey  et  al.  442. 

16.  Prior  and  junior  liens — requisites  of  decree.  In  a  decree  to  enforce 
a  mechanic's  lien,  it  is  necessary,  where  there  are  other  liens  or  incum- 
brances upon  the  premises,  some  of  which  are  prior  and  some  junior 
to  the  mechanic's  lien,  that  the  decree  should  declare  the  order  in  which 
the  several  liens  attach.    Ibid.  442. 

17.  The  ruk  of  adjusting  different  liens.  The  rule  for  adjusting  the 
different  rights  of  parties  holding  separate  liens  upon  property,  which 
is  sought  to  be  subjected  to  the  payment  of  a  mechanic's  lien,  is,  that  an 
incumbrance  anterior  to  the  mechanic's  lien  takes  priority  over  it,  to  the 
extent  of  the  value  of  the  property  at  the  time  the  mechanic's  lien 
attached,  and  the  mechanic's  lien  takes  priority  over  the  mortgage  only 
to  the  extent  of  the  additional  value  given  to  the  property  by  the 
improvements.     Croskey  et  al.  v.  Northwestern  Manufac.  Co.  481. 

18.  Decree  may  direct  a  sale  of  the  premises  in  fee.  And  in  such  suits 
the  decree  may  direct  a  sale  of  the  premises  in  fee,  notwithstanding  the 
mortgage  may  not  then  be  due,  and  if  such  mortgage  has  the  prior  lien, 
it  retains  its  priority  to  the  extent  of  the  value  of  the  property  at  the 
time  the  mechanic's  lien  attached,  this  security  being  given  by  statute. 
Ibid.  481. 

19.  Definition  of  the  term  " land"  used  in  sec.  20  of  the  act  relating  to 
mechanic's  liens.  The  term  "  land,"  used  in  the  20th  section  of  the  act  in 
relation  to  mechanic's  liens,  means,  the  land,  with  such  improvements  as 
there  are  upon  it,  at  the  time  of  the  execution  of  the  mortgage.    Ibid.  481. 

20.  Evidence  as  to  the  value  of  the  property  may  be  taken  after  the 
decree  of  sale.  And  in  such  cases,  it  is  not  error  for  the  court  to  decree 
a  sale  of  the  property,  and  then  direct  the  master  to  take  evidence  and 
report  to  the  court  the  comparative  value  of  the  land  and  improvements 
at  the  time  of  the  sale,  such  value  being  determined  in  reference  to  the 
day  of  sale.  '  Evidence  after  the  sale  would  be  more  satisfactory.  Ibid. 
481. 

21.  Evidence  must  be  preserved  in  the  record.  This  court  has  repeat- 
edly said,  that  in  suits  to  enforce  a  mechanic's  lien,  the  evidence  must 
be  preserved  in  the  record,  otherwise  this  court  will  presume  that  the 
court  below  decreed  properly  as  to  the  amount  and  the  relative  priority 
of  the  different  liens.     Ibid.  481. 

Execution  lien — prior  unrecorded  mortgage. 

22.  Where  a  chattel  mortgage  which  provided  that  the  property 
should  remain  in  the  possession  of  the  mortgagor,  was  duly  acknowl- 
edged, but  not  recorded,  it  is  no  lien  on  the  property,  as  against  an 
execution  creditor  of  the  mortgagor,  he  having  no  notice,  of  any  kind, 
of  the  mortgage.     Gaff  v.  Harding,  148. 
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23.  "Where  a  debtor  executed  a  mortgage  on  chattels  to  secure  a  debt, 
and,  by  the  terms  of  the  instrument,  was  authorized  to  retain  possession 
of  the  property  until  the  first  of  July,  1867,  but  it  was  acknowledged 
before  a  justice  of  the  peace  in  a  different  justice's  precinct  from  that 
in  which  the  mortgagor  resided,  and  was  never  recorded,  and  it  appeared 
that  an  execution  was  issued  against  the  mortgagor,  and  placed  in  the 
hands  of  a  constable,  on  the  12th  of  June,  of  that  year :  Held,  that  the 
execution  became  a  prior  and  better  lien  on  the  property,  inasmuch  as 
the  mortgage,  although  binding  on  the  parties  to  it,  was  fraudulent  in 
law,  as  to  creditors  and  purchasers,  and  the  property  could  be  seized 
and  sold  on  the  execution.     StepJienson  v.  Browning,  78. 

24.  Nor  would  the  promise  of  the  assignee  of  the  judgment  upon 
which  the  execution  issued,  that  if  the  mortgagor  would  delay,  for  a 
specified  time,  in  reducing  the  property  to  possession,  he  would  pay  the 
mortgage  debt,  such  promise  being  without  consideration,  operate  to 
release  or  discharge  the  lien  of  the  execution.    Ibid.  78. 

Lien  for  taxes — on  land. 

When  it  attaches.     See  TAXES,  3. 
Lien  op  partnership  creditors. 

Upon  the  partnership  assets — of  the  nature  of  such  lien.  See  PART- 
NERSHIP, 1  to  4. 

LIMITATIONS. 
When  the  statute  begins  to  run. 

1.  In  an  action  to  recover  for  the  board  of  a  third  person,  upon  an 
alleged  implied  promise  of  the  defendant  to  pay  the  same,  it  was  held, 
the  statute  of  limitations  began  to  run  from  the  time  a  right  of  action 
accrued,  and,  the  alleged  contract  being  an  implied  one,  the  plaintiff 
might  have  brought  his  suit  for  past  board  whenever  he  thought  proper. 
Had  there  been  an  express  contract  on  the  part  of  the  defendant  to  pay 
a  certain  sum  for  the  support  of  such  third  person  during  his  natural 
life,  the  statute  would  not  have  begun  to  run  until  his  death.  Thomp- 
son v.  Meed,  Admx.  118. 

Of  mutual  credits. 

2.  What  is  evidence  thereof.  T  filed  an  account,  in  the  probate  court, 
against  the  estate  of  R,  for  his  mother's  board,  during  a  period  of  seven 
and  a  half  years,  claiming  that  she  was  so  boarded  under  an  implied 
contract  on  the  part  of  R  to  pay  for  it.  The  administratrix  pleaded  the 
statute  of  limitations,  and,  upon  the  trial,  on  an  appeal  to  the  circuit 
court,  the  court  instructed  the  jury  that  all  charges  for  her  board  which 
were  due  and  payable  more  than  five  years  before  the  decease  of  R, 
were  barred  by  the  statute,  unless  a  new  promise  was  proved.  Held, 
that  a  modification  of  such  instruction,  stating  the  effect  of  mutual 
credit  between  the  parties  within  the  five  years,  would  not  have  been 
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proper,  the  evidence  on  that  point  simply  showing  that  within  the 
period  a  few  articles  of  apparel  had  been  furnished  by  R  to  plaintiff's 
two  children,  while  in  R's  service,  and,  for  aught  the  proof  disclosed, 
were  given  them  in  part  consideration  for  their  services,  no  charge 
having  been  made  against  the  plaintiff;  that  such  proof  did  not  make 
a  case  of  mutual  credits.  Thompson  v.  Reed,  Admx.  118. 
Acceptor  of  bill  op  exchange. 

3.  Construction  of  limitation  act  of  Nov.  5,  1849.  Under  the  limita- 
tion act  of  Nov.  5,  1849,  an  action  against  the  acceptor  of  a  bill  of 
exchange,  is  barred  after  five  years  after  such  cause  of  action  accrued. 
Simons  v.  Butters,  226. 

Limitation  act  op  1839. 

4.  Who  may  avail  thereof.  To  entitle  a  person  to  the  protection  of 
the  limitation  act  of  1839,  his  possession  must  have  been  adverse ;  or, 
in  case  of  payment  of  taxes  on  vacant  land,  payment  must  have  been 
made  under  color  of  title  held  adversely  to  the  rightful  owner.  Cook 
v.  Norton  et  al.  20. 

5.  Tlie  grantee  of  a  judgment  debtor  may  hold — as  against  a  purchaser 
under  the  execution.  The  grantee  of  a  judgment  debtor,  who  acquired 
title  before  the  expiration  of  the  time  for  redemption,  and  who  has  held 
the  title  and  possession  for  seven  consecutive  years  thereafter,  claiming 
in  his  own  right,  and  has  paid  the  taxes  as  required  by  the  statute,  may 
set  up  his  possession  as  adverse,  and  claim  the  protection  of  the  limita- 
tion law,  as  against  a  purchaser  under  the  execution.    Ibid.  20. 

6.  A  junior  purchaser  may  set  up  the  statute  of  limitations,  as  against 
a  senior  purchaser,  from  a  common  grantor,  although  the  elder  title 
may  have  been  duly  recorded.    Ibid.  20. 

7.  And  in  such  case,  although  the  purchaser  from  the  judgment 
debtor,  would  be  a  trespasser  after  the  execution  of  the  sheriff's  deed, 
yet  he  can  in  no  sense  be  regarded  as  a  tenant  at  sufferance,  his  entry 
not  having  been  in  subordination  to  the  title  of  any  other  person,  but 
as  owner  of  the  fee,  claiming,  in  his  own  right,  adversely  against  all 
persons,  and  his  possession  continuing  of  the  same  character.     Ibid.  20. 

8.  Color  of  title — what  constitutes.  Where  a  purchaser  of  land  receives 
a  deed,  which,  by  mistake,  misdescribes  the  land,  and  afterwards  the 
vendor  corrects  the  mistake  by  executing  a  deed  for  the  land  actually 
sold,  the  grantor  can  claim  color  of  title  only  from  the  date  of  the  last 
deed,  the  first  deed  not  being  color  of  title,  as  it  did  not  purport  to  con- 
vey the  land  sold.     Weaver  v.  Wilson,  125. 

9.  Possession  under  color  of  title.  The  possession  under  color  of  title, 
to  be  availing,  must  be  so  open,  adverse,  notorious  and  exclusive,  as  to 
give  the  real  owners  notice  thereof.     Ibid.  125. 
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LIMITATIONS.     Continued. 
Whether  the  statute  must  be  specially  pleaded.     See  PLEAD- 
ING, 16. 
Whether  the  statute  must  be  pleaded  at  all. 

In  fixing  the  measure  of  damages  in  an  action  on  a  covenant  of  war- 
ranty.   See  MEASURE  OF  DAMAGES,  4. 

LIQUIDATED  DAMAGES. 
What  constitute. 

Where  a  person's  hogs  get  into  the  field  of  another  and  destroy  his 
corn,  the  mere  promise  of  the  owner  of  the  hogs  to  pay  the  damage, 
without  the  quantity  of  corn  destroyed,  or  its  value,  being  agreed  upon, 
will  not  liquidate  the  damages.     Robinson  v.  Hibbs,  408. 

LOCAL  AND  TRANSITORY  ACTIONS. 
Trespass  quare  clausum  pregit.    See  TRESPASS,  5. 

MANDAMUS. 
When  it  will  be  awarded. 

1.  To  compel  the  performance  of  a  duty  by  a  municipal  corporation. 
The  act  of  March  7,  1867,  authorizing  the  town  of  Ottawa  to  erect  two 
bridges  across  the  Illinois  &  Michigan  Canal,  in  the  city  of  Ottawa,  pro- 
vided that  said  bridges,  when  constructed,  shall  be  maintained,  repaired, 
and,  (if  pivot  bridges  shall  be  built)  opened  for  the  passage  of  boats,  by 
the  city  of  Ottawa :  Held,  that  by  this  language  an  imperative  duty  was 
imposed  upon  the  city,  to  maintain  and  keep  in  repair,  and  open  and 
close  these  bridges  (pivot  ones  having  been  built,)  for  the  passage  of 
boats  and  travelers  by  land,  to  compel  the  performance  of  which  duty 
mandamus  would  lie.  City  of  Ottawa  v.  T/ie  People  ex  rel.  Caton  et  al. 
234. 

2.  Wlien  performance  of  duty  imposed  is  discretionary.  Where  the  law 
imposing  a  duty  upon  a  municipal  corporation,  makes  the  performance 
thereof  discretionary  with  its  authorities,  a  writ  of  mandamus  to  com- 
pel such  performance  will  not  lie ;  but  if  there  is  no  discretion  to  act, 
it  is  otherwise.     Ibid.  234. 

3.  As  to  another  remedy.  Where  the  statute  prescribes  no  remedy 
for  the  refusal  to  perform  a  duty  made  imperative  thereby,  or  in  case  of 
doubt  whether  there  be  another  effectual  remedy,  the  writ  will  be 
allowed.    Ibid.  234. 

At  whose  instance  the  writ  will  issue. 

4.  The  question  as  to  who  shall  be  the  relator  in  an  application  for 
a  mandamus,  depends  on  the  object  to  be  attained  by  the  writ.  Where 
the  remedy  is  resorted  to  for  the  purpose  of  enforcing  a  private  right, 
the  person  interested  in  having  the  right  enforced  must  be  the  relator. 
The  relator  is  considered  as  the  real  party,  and  his  right  to  the  relief 
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MANDAMUS.  At  whose  instance  the  writ  will  issue.  Continued. 
demanded  must  clearly  appear.  But  when  the  object  is  the  enforcement 
of  a  public  right,  the  people  are  regarded  as  the  real  party,  and  the 
relator  need  not  show  that  he  has  any  legal  interest  in  the  result.  It  is 
enough  that  he  is  interested  as  a  citizen,  in  having  the  laws  executed, 
and  the  right  in  question  enforced.  City  of  Ottawa  v.  The  People  ex  rel. 
Caton  et  al.  234. 

5.  So,  where  the  act  of  1867,  authorizing  the  town  of  Ottawa  to 
erect  two  bridges  over  the  Illinois  &  Michigan  Canal,  in  the  city  of 
Ottawa,  made  it  the  duty  of  the  city  to  keep  such  bridges  in  repair,  and, 
if  pivot  bridges  should  be  built,  to  have  them  opened  for  the  passage 
of  boats,  the  duty  was  of  such  public  character  that  any  citizen  might 
ask  that  its  performance  be  compelled  by  mandamus,  without  showing 
any  legal  interest  in  the  result.    Ibid.  234. 

Pending  prior  suit. 

6.  Whether  mandamus  will  be  awarded.  Where  a  bill  in  chancery  has 
been  filed  and  is  still  pending,  on  the  trial  of  which  the  question  whether 
fraudulent  votes  were  cast,  and  carried  the  question  of  removal  of  a 
county  seat,  is  necessarily  involved,  and  the  court  has  competent  juris- 
diction to  correct  the  vote  and  settle  the  question,  this  court  will  not 
determine  the  question  as  to  which  point  is  the  county  seat,  on  an  appli- 
cation for  a  writ  of  mandamus,  but  will  leave  the  circuit  court  to 
determine  the  question  in  the  chancery  suit.  The  People  ex  rel.  Wlieaton 
v.  Wiant,  263. 

MARRIAGE. 
Proof  of  marriage. 

1.  What  is  sufficient.  In  an  action  to  recover  damages,  under  the  act 
of  1853,  for  the  death  of  a  person  caused  by  the  wrongful  act,  default, 
or  neglect  of  another,  for  the  benefit  of  the  widow  of  the  deceased,  the 
relation  of  husband  and  wife  may  be  proved  by  reputation.  Conant 
et  al.  v.  Griffin,  Admr.  411. 

2.  There  seem  to  be  but  two  cases  in  which  an  actual  marriage,  or  a 
marriage  in  fact,  must  be  proved, — the  one  is,  in  a  criminal  prosecution 
for  bigamy,  and  the  other,  an  action  for  criminal  conversation.  Ibid. 
415. 

3.  Rebutting  evidence  of  marriage.  Ordinarily,  the  evidence  of  mar- 
riage may  be  rebutted  by  proof  that  any  circumstances  rendered  indis- 
pensably necessary,  by  law,  to  a  valid  marriage,  were  wanting.  Thus 
it  may  be  shown  that  either  of  the  parties  had  a  husband  or  wife  living 
at  the  time  of  the  marriage  in  question.     Ibid.  411. 
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MARRIED  WOMEN. 
Of  land  owned  by  non-resident  married  women. 

1.  Of  the  power  to  convey  tlie  same,  prior  to  act  of  1847.  By  the 
revised  statutes  of  Illinois,  the  law  authorizing  non-resident  married 
women  to  convey  their  lands  in  this  State,  was  repealed,  and  was  not 
re-enacted  until  in  February,  1847.  A  non-resident  married  woman 
and  her  husband,  after  the  repeal  and  before  the  re-enactment,  executed 
a  deed  for  the  conveyance  of  the  wife's  real  estate  in  Illinois :  Held,  that 
the  deed  was  void  as  to  the  title  of  the  wife.  Rogers  v.  Higgins  et  al. 
211. 

Chancery — deeds,  &c,  of  non-resident  married  women. 

2.  WhetJier  relief  can  be  obtained  in  equity.  Where  there  was  an 
attempt  to 'convey  the  land  of  a  non-resident  married  woman,  but  the 
conveyance  was  void  for  want  of  legal  authority  to  make  it,  equity  can 
not  compel  the  wife  to  execute  a  valid  deed,  or  restrain'  her  or  her 
grantees  after  she  has  become  discovert,  from  enforcing  her  legal  title  to 
the  premises.  Equity  follows  the  law,  but  never  abrogates  or  violates 
its  provisions  or  policy.  And  when  the  law  has  created  disabilities, 
equity  will  not  remove  them.  To  do  so  would  be  to  violate,  and  not  to 
follow,  the  law.    Ibid.  211. 

3.  Where  the  owner  of  real  estate  in  Illinois,  being  a  married  woman 
and  a  non-resident,  through  the  agents  of  herself  and  husband,  con- 
tracted to  sell  such  land  while  the  act  of  1827  was  in  force  authorizing 
non-resident  married  women  to  convey  their  property,  but  no  deed 
having  been  made  under  the  contract,  before  the  law  was  repealed,  she 
having  no  authority  at  the  time  her  agents  made  the  contract,  to  appoint 
attorneys  in  fact,  her  deed  subsequently  made  when  it  was  not  authorized 
by  law,  is  not  aided  by  the  contract  which  is  itself  inoperative.  Ibid. 
211. 

Estoppel — sale  of  land  of  married  women. 

4.  A  married  woman  attempting  to  sell  her  real  estate  without 
authority,  is  not  estopped  afterwards  to  assert  her  title,  because  she 
received  the  value  of  the  land  as  purchase  money.  Nor  can  a  court  of 
equity  hold  that  a  married  woman  who  so  acts  without  suppressing 
material  facts,  and  has  made  no  false  representations  to  induce  the  pur- 
chase, is  guilty  of  such  a  fraud  as  will  estop  her  from  asserting  her 
title,  notwithstanding  her  void  deed.  The  law  presumes  that  one  deal- 
ing with  a  person  under  disability,  and  knowing  the  fact,  intends  to 
incur  the  consequences  of  his  acts,  and  equity  will  not  relieve  him 
against  them,  or  otherwise  afford  relief.     Ibid.  211. 

Liability  of  husband  for  wife's  debts. 

Contracted  before  marriage — construction  of  act  of  1861.  See  HUS- 
BAND AND  WIFE,  3. 
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MARRIED  WOMEN.     Continued. 
Conveyance  by  husband  to  wife. 

Whether  it  is  operative.    See  HUSBAND  AND  WIFE,  1. 

MEASURE  OF  DAMAGES. 
In  action  against  assignor  of  note. 

1.  In  an  action  by  the  assignee  of  a  note  against  the  assignor,  the 
plaintiff  can  recover  only  what  he  paid  for  the  note.  Hawkinson  v. 
Olson,  278. 

In  an  action  by  lessee  against  lessor. 

2.  For  refusal  by  the  latter  to  let  the  former  into  possession.  It  is  not 
error  to  reject  evidence  as  to  mere  speculative  damages  on  the  breach  of 
a  contract.  Where  a  defendant  had  leased  a  farm  to  plaintiffs,  and  per- 
mitted them  to  enter  and  break  ground  before  the  lease  commenced,  and 
afterwards,  on  the  day  on  which  the  lease  commenced,  refused  to  let 
them  have  possession,  and  they  bring  suit,  the  proper  measure  of  dama- 
ges is  the  market  value  of  the  lease,  the  worth  of  the  labor  bestowed  in 
breaking  up  the  ground  on  the  premises,  and  such  other  losses  as  had 
been  sustained  by  incurring  expense  in  preparing  to  carry  out  their 
agreement  under  the  lease.     Cilley  et  al.  v.  Hawkins,  308. 

For  breach  of  covenant  for  title. 

3.  Where  a  person  sells  and  conveys  real  estate,  and  covenants  to 
warrant  and  defend  the  title,  and  an  eviction  is  had,  the  covenantee  may 
recover  the  purchase  money  paid  and  six  per  cent,  interest  thereon  for 
five  years  prior  to  the  eviction,  and  afterwards,  until  the  recovery  on 
the  covenant,  where  the  premises  have  been  occupied  by  the  grantee. 
In  such  a  case  the  use  and  occupation  is  presumed  to  be  equal  to  the 
use  of  the  purchase  money,  and  as  the  grantee  is  only  liable  for  mesne 
profits  for  five  years  before  an  eviction,  he  will  be  restricted  in  the  reco- 
very of  interest  as  damages  to  that  period.  Wood  v.  The  Kingston  Coal 
Co.  356. 

4.  To  limit  the  computation  of  interest  to  that  period  in  such  a  case, 
it  is  not  necessary  to  plead  the  statute  of  limitations.  It  is  a  question 
of  practice  in  assessing  damages,  and  not  a  question  of  pleading.  Ibid. 
356. 

In  trespass  to  personal  property. 

5.  A  party  purchased  a  growing  crop  of  corn,  and  after  it  had 
matured,  and  while  still  standing  in  the  field,  the  owner  of  the  land 
turned  his  cattle  upon  it.  In  an  action  of  trespass  for  the  injury,  it  was 
held  erroneous  for  the  court  to  instruct  the  jury  that  they  could  not  find 
for  the  plaintiff,  unless  they  could  determine  from  the  evidence,  with 
mathematical  precision,  the  exact  amount  of  damage  done.  Entire 
accuracy,  in  such  cases,  is  impossible ;  and  it  is  for  the  jury,  upon  the 
evidence  adduced,  to  consider  and  arrive  at  as  near  an  estimate  of  the 
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MEASURE    OF    DAMAGES.    In  trespass  to  personal*  property. 

Continued. 

damage  sustained,  as  the  nature  of  the  case  will  allow.     Ogden  v.  Lucas, 
492. 
In  an  action  for  the  death  of  another. 

6.  Under  the  act  of  1853,  giving  a  remedy,  when  the  death  of  a  per- 
son is  caused  by  the  wrongful  act,  default,  or  neglect  of  another,  the 
damages  can  only  be  for  the  pecuniary  loss,  not  for  the  bereavement. 
Conant  et  al.  v.  Griffin,  Admr.  410. 

7.  In  such  cases  the  wealth  of  a  defendant  can  not  be  taken  into  con- 
sideration in  arriving  at  the  measure  of  compensation  for  the  pecuniary 
loss  suffered.  The  amount  of  the  loss  must  be  settled  by  proof.  Ibid. 
410. 

8.  The  action,  being  a  creature  of  the  statute,  must  be  governed  by 
its  provisions,  and  they  provide  only  for  compensatory  damages,  or 
approximate  thereto,  not  for  vindictive  or  exemplary  damages.  The 
verdict  can  not  exceed  the  amount  of  the  loss  proved.    Ibid.  410. 

MECHANICS'  LIEN.    See  LIEN,  6  to  21. 

MISTAKE. 
Effect  upon  color  of  title. 

Where  a  deed  misdescribes  the  land  intended  to  be  conveyed.  See  LIMI- 
TATIONS, 8. 

MORTGAGES. 
What  constitutes  a  mortgage. 

1.  Of  a  deed  absolute  on  its  face.  Where  a  deed  of  conveyance  is 
absolute  on  its  face,  it  will  be  held  a  mortgage  only  when  it  appears  that 
it  was  the  intention  of  the  parties  that  it  should  operate  as  a  security 
for  money  loaned,  or  due,  at  the  time  when  it  was  executed.  But  to 
give  it  that  effect,  it  should  satisfactorily  appear  that  such  was  the  design 
of  the  parties.  Loose  and  uncertain  evidence,  or  contradictory  evi- 
dence, which  preponderates  in  favor  of  the  absolute  character  of  the 
deed,  will  not  suffice.     Shays  et  al.  v.  Norton,  100.* 

Payment  of  mortgage  debt  by  a  purchaser. 

2.  Wlien  the  purchaser  retains  the  amount  of  the  mortgage  out  of  tlie 
purchase  money.  In  such  case  the  payment  is  made  with  the  money  of 
the  grantor,  not  that  of  the  purchaser.     Pool  v.  Marshall,  440. 

*See,  also,  Christie  et  al.  v.  Hale,  46  111.  120 ;  Hunter  v.  Hatch,  45  111. 
178 ;  Bwen,  Exr.  v.  Blake,  Exr.  4A  111.  135 ;  Pitts  et  al.  v.  Cable  et  al.  ib. 
103;  Parmelee  et  al.  v.  Lawrence,  ib.  405;  Taintor  v.  Keys  et  al.  43  111. 
332;  Etcart  v.  Walling,  42  111.  453;  Silsbe  Y.Lucas  et  ux.  36  111.462; 
Roberts  v.  Richards  et  al.  ib.  339;  Reigard  v.  McNeil,  38  111.  400;  Snyder 
v.  Cristcold,  37  111.  216 ;  Sutphen  v.  Cushman  et  al.  35  111.  186 ;  Pr'esch- 
baker  v.  Feaman  et  al.  32  111.  475. 
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MORTGAGES.     Continued. 

Right  of  sale  under  mortgage. 

3.  Not  affected  by  a  judgment  for  the  debt.  The  right  to  sell  under  a 
power  contained  in  a  mortgage  is  not  affected  by  a  recovery  of  a  judg- 
ment upon  the  notes  secured  by  the  mortgage.  Hewitt  v.  Templeton  et 
al.  370* 

Foreclosure. 

4.  Condition  precedent  to  the  maturity  of  the  debt  not  performed.  A 
party  sold  and  conveyed  a  quarter  section  of  land,  together  with  an  addi- 
tional tract  of  fifty-five  acres,  for  a  sum  of  money  in  gross ;  to  the  latter 
tract  the  grantor  had  not  a  perfect  title.  The  purchaser  gave  his  note 
for  the  purchase  money,  secured  by  mortgage  on  all  the  lands,  both  the 
note  and  the  mortgage  containing  the  condition,  that  the  note  was  not 
to  be  deemed  payable  until  the  defective  title  was  perfected.  The  por- 
tion of  the  land  so  sold,  in  respect  to  which  the  title  was  imperfect,  was 
of  less  value  per  acre  than  the  residue.  In  a  suit  to  foreclose  the  mort- 
gage, it  was  held,  that  the  condition  precedent,  requiring  the  defective 
title  to  be  perfected,  before  the  debt  should  be  deemed  due  and  payable, 
not  being  performed,  no  foreclosure  could  be  had  of  that  portion  of  the 
debt  accruing  from  the  purchase  of  the  land  so  embraced  in  that  condi- 
tion, but  such  purchaser  would  be  entitled  to  a  deduction  from  the 
amount  due  and  unpaid,  and  in  proportion  to  the  value  of  this  tract,  as 
compared  with  the  value  of  the  tracts  sold.     Weaver  v.  Wilson,  125. 

Whether  the  note  secured  must  be  produced.    See  EVIDENCE, 
15. 

Foreclosure  by  scire  facias. 

5.  Want  of  consideration.  In  a  proceeding  by  scire  facias,  to  fore- 
close a  mortgage,  a  want  of  consideration  cannot  be  shown.  Fitzgerald 
v.  Forristal  et  al.  228. 

MUNICIPAL  CORPORATIONS.     See   CORPORATIONS,  6;  HIGH- 
WAYS, 1,  2,  3;  MANDAMUS,  1,  2. 

MUTUAL  CREDITS. 
What  is  evidence  thereof. 

To  take  a  case  out  of  the  statute  of  limitations.    See  LIMITATIONS,  2. 

*  Judgment  taken  upon  a  note  secured  by  deed  of  trust,  does  not 
operate  as  a  release  of  the  security,  so  as  to  prevent  a  sale  of  the  premi- 
ses under  it.  The  form  of  the  debt  is  simply  changed,  and  a  court  of 
equity  will  decree  a  sale  of  the  premises  to  satisfy  the  judgment. 
Hamilton  v.  Quimby  et  al.  46  111.  00. 
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NEGLIGENCE. 
Death  by  wrongful  act,  neglect,  or  default. 

1.  What  facts  must  be  averred  and  proved.  In  actions  under  the 
statute,  "  for  causing  death  by  wrongful  act,  neglect,  or  default,"  two 
material  facts  must  be  averred  and  proved,  namely,  the  death,  and  the 
other  fact,  of  there  being  a  widow,  or  next  of  kin,  surviving,  the  aver- 
ment and  proof  of  the  death  alone,  being  no  ground  of  action.  Conant 
et  al.  v.  Griffin,  Admr.  411. 

2.  And  in  such  case,  the  plaintiff  is  required  to  prove  the  existence 
of  a  widow,  or  next  of  kin,  otherwise  the  action  fails.    Ibid.  411. 

3.  In  an  action  under  this  statute,  where  the  declaration  averred  that 
one  Ann  Barber  was  the  widow,  and  Frank  Barber  the  son,  of  the 
deceased,  and  proof  was  offered  by  the  defendant  to  show  that  Ann  was 
not  the  wife,  nor  Frank  the  son,  of  deceased,  but  that  another  woman, 
who  was  then  offered  as  a  witness,  was  the  wife  of  deceased  at  the  time 
of  the  commencement  of  the  suit,  which  evidence  the  court  refused  to 
admit :  Held,  that  it  was  unnecessary  to  aver  the  names  of  the  persons, 
widow  or  next  of  kin,  the  requirement  of  the  statute  being  met  by  the 
allegation  that  such  persons  survived,  regardless  of  what  were  their 
names.  Who  was  the  true  widow,  or  next  of  kin,  was  a  question  wholly 
immaterial ;  and  that  such  proof,  offered  by  the  defendant,  tended  to 
prove  plaintiff's  case,  by  showing  that  deceased  did  leave  a  widow ;  and 
being  offered  to  attack  the  validity  of  the  marriage,  it  was  inadmissible 
for  such  purpose.    Ibid.  411. 

4.  The  question  as  to  who  is  the  widow,  or  next  of  kin,  only  becomes 
important  when  the  administrator  is  called  upon  to  make  distribution 
of  the  money  received  from  the  judgment,  if  one  is  recovered,  and  is 
to  be  determined  in  the  probate  court.    Ibid.  411. 

5.  Plea  of  not  guilty — what  facts  put  in  issue  thereby.  In  actions 
under  this  statute,  the  plea  of  not  guilty,  puts  in  issue  the  fact  of  there 
being  a  widow,  or  next  of  kin,  surviving,  as  well  as  the  commission  of 
the  act  complained  of.     Ibid.  411. 

Negligence  in  railroads. 

6.  Of  injury  to  a  child  wliile  on  t7ie  company's  right  of  way.  In  an 
action  for  negligence,  it  appeared  that  the  person  injured  was  a  child 
about  four  years  of  age,  living  with  his  parents,  in  a  house  situated  in 
close  proximity  to  the  railway  track  of  the  defendant;  that  the  mother 
had  left  the  child  with  his  sister,  a  girl  fourteen  years  of  age,  to  attend, 
while  she  went  to  a  neighbor's  house,  and  during  her  absence  the  child 
strayed  from  the  house,  and  while  on  a  private  road,  used  by  the  public, 
which  crossed  the  track,  and  within  the  right  of  way  of  defendants,  the 
accident  complained  of  occurred,  and  was  occasioned  by  a  train  of 
defendants  coming  in  collision  with  a  push  car,  which  had  been  left  on 
its  track,  shattering  the  car  into  pieces,  a  fragment  of  which  struck  the 
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child,  and  produced  the  injuries  charged.  Held :  That  the  child  could 
not  be  considered  as  a  trespasser  on  the  right  of  way  of  defendants, 
nor  his  parents  guilty  of  negligence  in  suffering  him  to  stray  there,  as 
the  injury  was  received  while  he  was  on  a  road  used  by  the  public,  and 
where  he  had  a  right  to  be,  in  common  with  the  rest  of  the  public,  until 
its  use  was  prohibited  by  the  company.  Nor  was  the  mother  of  the 
child  guilty  of  negligence  in  leaving  him  in  charge  of  his  sister,  a  girl 
of  the  age  of  fourteen  years,  during  her  absence  at  a  neighbor's  house, 
the  evidence  showing  her  to  be  fully  competent  for  the  charge.  Pitts- 
burg, Fort  Wayne  &  Chicago  Railway  Co.  v.  Bumstead,  221. 

7.  Collision  with  a  push  car  loaned  to  incompetent  persons.  And  in 
such  case,  where  the  proof  showed  that  the  push  car  which  collided 
with  the  train,  had  been  loaned,  by  an  agent  of  the  company,  to 
persons  unaccustomed  to  its  use,  who  had  left  it  upon  the  track,  whereby 
the  collision  occurred :  Held,  that  the  act  of  the  agent  was  negligence, 
for  which  the  company  would  be  liable.     Ibid.  221. 

8.  Disregard  of  signals  of  danger.  And,  also,  that  it  was  negligence 
of  the  grossest  character,  and  for  which  the  company  must  be  held 
responsible,  that  the  engine  driver  in  charge  of  the  train,  refused  and 
neglected  to  stop  his  train,  against  repeated  signals  by  persons  warning 
him  of  the  approaching  danger,  when  he  might  have  done  so,  and 
thereby  avoided  such  collision.     Ibid.  221. 

Streets  and  sidewalks. 

Duty  and  liability  of  municipal  corporations  in  respect  to  their  safety. 
See  HIGHWAYS,  1,  2,  3. 

NEGOTIABLE  INSTRUMENTS. 
Fraud  and  circumvention. 

In  obtaining  them — what  constitutes.     See  FRAUD  AND  CIRCUM- 
VENTION, 1. 
Of  warehouse  receipts.    See  WAREHOUSE  RECEIPTS,  1. 

NEW  TRIALS. 
Verdict  against  the  evidence. 

1.  Where  two  witnesses  testified  that  they  were  present  at  a  con- 
versation between  the  parties  when  defendant  admitted  that  he  owed 
plaintiffs  a  certain  sum,  for  grading  a  portion  of  a  railroad,  and  defen- 
dants testified  to  the  amount  of  the  grading,  and  the  sum  it  came  to 
upon  estimates  made,  and  testified  to  payment  to  a  larger  extent  than 
the  jury  allowed,  and  by  their  verdict  allowed  a  larger  sum  to  plaintiffs 
than  could  have  been  found  had  they  taken  the  evidence  of  defendants' 
witnesses  as  true :  Held,  that  there  was  such  a  conflict  of  evidence  that 
the  verdict  will  not  be  disturbed,  as  it  was  the  province  of  the  jury  to 
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NEW  TRIALS.    Verdict  against  the  evidence.     Continued. 

give  credit  to  such  witnesses  as  they  regarded  worthy  of  beliet.    Young 
v.  Rock  et  al.  42. 

2.  This  court  will  not  disturb  the  finding  of  the  circuit  court  upon 
the  facts,  unless  such  finding  is  plainly  against  the  evidence.  And  when 
there  is  a  contrariety  of  evidence  on  both  sides,  but  the  facts  and  cir- 
cumstances, by  a  fair  and  reasonable  intendment,  will  warrant  the 
finding  of  the  court,  it  will  not  be  disturbed.  Hope  Insurance  Co.  v. 
Lonergan,  49. 

3.  Where  the  evidence  is  conflicting,  and  three  juries  have  all  found 
the  same  way,  the  verdict  will  not  be  disturbed,  unless  the  finding  is 
palpably  against  the  evidence.     Chittenden  v.  Evans,  52. 

4.  This  court  will  not  disturb  the  finding  of  the  circuit  court,  the 
evidence  being  conflicting,  and  substantial  justice  appearing  to  have  been 
done.     Union  Hide  and  Leatlier  Co.  v.  8hoe?imann  et  al.  74. 

5.  Where  the  evidence  is  contradictory,  and  there  is  not  such  a  pre- 
ponderance on  either  side  as  would  justify  the  court  in  setting  aside  the 
verdict,  whichever  way  found,  the  question  being  merely  as  to  the  credi- 
bility of  the  witnesses,  a  new  trial  will  not  be  granted.  Thompson  v. 
Anthony,  468. 

6.  Where  the  evidence  is  conflicting  and  irreconcilable,  it  is  for  the 
jury  to  determine  to  which  side  they  will  give  the  credit ;  and  if  it  does 
not  fail  to  support  the  verdict,  it  will  not  be  disturbed.  First  National 
Bank  of  Woodstock  v.  Mansfield,  495. 

7.  This  court  has  repeatedly  said,  that  in  cases  where  the  evidence 
is  conflicting,  the  verdict  will  not  be  disturbed,  except  in  cases  where 
the  jury  have  palpably  mistaken  the  evidence.  It  is  not  the  province 
of  an  appellate  court  to  reconcile  a  conflict  of  testimony.  Sheeran  v. 
Chicago  &  Milicaulcee  Railway  Co.  523. 

8.  When  the  evidence  to  support  a  verdict,  although  not  satisfactory 
to  this  court,  is  of  such  a  nature  as  will  warrant  the  finding,  a  new  trial 
will  not  be  granted.     City  of  Chicago  v.  Smith,  107. 

9.  A  verdict  will  not  be  disturbed  because  the  evidence  is  conflicting ; 
but  to  do  so  it  must  be  manifestly  against  the  weight  of  evidence. 
Bunker  et  al.  v.  Green,  242. 

10.  Where  the  evidence  has  been  fairly  presented  to  the  jury,  and 
they  have  passed  upon  it,  and  the  weight  of  evidence  sustains  them  in 
their  conclusion,  their  finding  will  not  be  disturbed.  Saioyer  v.  Daniels, 
269. 

11.  Where  evidence  is  conflicting,  it  is  the  province  of  the  jury  to 
weigh  it,  and  give  it  such  weight  as  it  is  entitled  to  receive,  and  having 
done  so,  their  verdict  will  not  be  disturbed  unless  it  is  clearly  against  its 
weight.     Chillicotlie  Ferry,  Road  &,  Bridge  Co.  v.  Jameson  et  al.  281. 

74— -48th  Ills. 
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NEW  TRIALS.     Continued. 
Excessive  damages.* 

12.  Where  a  party  sues  a  railroad  company  for  putting  him  off  the 
cars,  with  force,  at  a  place  not  authorized  by  law,  and  he  recovers  dam- 
ages grossly  in  excess  of  the  injuries  received,  the  verdict  of  the  jury 
should  be  set  aside  by  the  court  trying  the  cause,  and  failing  to  do  so, 
the  judgment  will  be  reversed,  that  a  new  trial  may  be  had.  Chicago 
&  Northwestern  Railway  Co.  v.  Peacock,  253. 

13.  In  this  case,  the  passenger  was  put  off  the  train  by  force,  but 
only  slightly  injured,  and  was  about,  attending  to  his  business,  two  days 
after,  and  incurred  no  loss  of  time  or  expense ;  one  thousand  dollars 
damages  were  considered  grossly  excessive.     Ibid.  257. 

14.  Where,  in  an  action  to  recover  for  board  and  services  rendered 
as  nurse,  the  recovery  is  largely  in  excess  of  what  it  should  be,  from 
the  nature  of  the  evidence,  a  new  trial  will  be  granted.  Lockwood  et  al. 
Exrs.  v.  Onion,  325. 

15.  Where,  in  an  action  for  negligence,  the  damages  awarded  were, 
in  the  opinion  of  the  court,  large,  for  the  injury  sustained,  yet  they  were 
not  so  excessive  as  to  indicate  passion  or  prejudice  on  the  part  of  the 
jury  in  awarding  them,  the  verdict  will  not  be  disturbed.  City  of  Chi- 
cago  v.  Smith,  107. 

On  the  ground  of  surprise.! 

16.  A  new  trial  will  not  be  awarded,  upon  the  affidavit  of  a  defen- 
dant, alleging  that  he  was  surprised  by  the  testimony  of  the  plaintiff, 
it  appearing  that  portion  of  the  testimony  of  plaintiff  by  which 
defendant  alleges  himself  to  have  been  surprised,  was  substantially  con- 
tradicted by  the  deposition  of  the  defendant,  which  was  read  on  the 
trial,  he  having  voluntarily  absented  himself  from  court.  Thompson  v. 
Anthony,  468. 

TO  REPEAT  A  DENIAL  OF  STATEMENTS. 

17.  Where  a  defendant  gives  his  deposition  and  voluntarily  absents 
himself  from  the  trial,  he  will  not  be  granted  a  new  trial,  merely  for 
the  purpose  of  giving  him  an  opportunity  to  appear  on  the  stand  and 
deny,  orally,  the  statements  of  the  plaintiff,  which  he  had  in  his  deposi- 
tion already  denied.     Ibid.  468. 


*Cases  involving  the  question  of  excessive  damages :  Chicago  &  Alton 
R.  R.  Co.  v.  Shannon,  Admr.  43  111.  339 ;  Walker  et  al.  v.  Martin,  ib. 
509 ;  Toledo,  Peoria  &  Warsaw  Railway  Co.  v.  Arnold,  ib.  418 ;  Same  v. 
Sweeney,  41  111.  226 ;  Illinois  Central  R.  R.  Co.  v.  Waters,  ib.  73 ;  Pierce 
v.  Millay,  44  111.  189 ;  Baker  et  ux.  v.  Young,  ib.  43 ;  Timmons  v.  Broyles 
et  ux.  47  111.  92. 

■j-See  Chicago  &  Great  Eastern  Railway  Co.  v.  Vosburgh,  45  111.  312. 
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Whether  equity  will  direct  a  new  trial  at  law. 

18.  A  court  of  equity  will  not  award  a  new  trial  at  law,  where  the 
defense  is  a  legal  one  and  the  party  could  have  made  it  in  a  suit  against 
him,  unless  he  was  prevented  after  the  use  of  all  means  he  could  rea- 
sonably employ  had  failed,  when  he  had  been  diligent  and  not  guilty 
of  laches.     Walker  v.  Kretsinger  et  al.  502. 

19.  Where  two  partners  were  sued,  and  one  of  them  spoke  to  attor- 
neys to  defend  the  suit,  but  gave  them  no  facts  nor  the  names  of  wit- 
nesses by  whom  to  establish  a  defense,  they  were  not  in  a  position  to 
defend  the  suit,  and  when  that  partner  died,  and  the  other  partner  gave 
the  matter  no  attention,  and  judgment  was  rendered  against  him  by 
default :  Held,  that  there  was  such  a  want  of  diligence,  and  such  laches  as 
would  prevent  a  court  of  equity  from  decreeing  a  new  trial  in  such  a 
case.    Ibid.  502. 

20.  Courts  of  equity  have  jurisdiction  to  decree  a  new  trial  at  law 
for  mistake,  accident  or  fraud ;  but  a  mere  mistake  of  an  attorney  in 
advising  a  particular  defense,  is  not  such  a  mistake ;  nor  the  fact  that 
the  attorney  abandoned  the  defense  of  the  suit,  and  the  defendant  was 
compelled  to  employ  other  counsel  who  tried  the  case,  such  an  accident, 
and,  in  the  absence  of  fraud,  the  court  will  not  decree  a  new  trial  at 
law.     Winchester  v.  Grosvenor,  517. 

Motion  for  new  trial. 

Disposed  of  by  entering  judgment.    See  PRACTICE,  6. 

NOTICE. 
Publication  of  notice. 

1.  When  sufficient.  Where  a  deed  of  trust  declared  that,  in  case  of 
default  in  the  payment  of  the  debt,  the  trustee  might  sell  the  trust  pro- 
perty "  after  publishing  a  notice  in  a  newspaper  published  in  the  city 
of  Chicago,  ten  clays  before  the  day  of  such  sale,"  the  language  used 
was  held  not  to  require  a  continuous  publication  for  ten  successive  days, 
but  refers  only  to  one  paper  and  one  notice,  and  that  ten  days  before 
the  sale.     Weld  et  al.  v.  Bees,  428. 

Possession  of  land. 

2.  As  notice  of  the  rights  of  the  party  in  possession.  Where  a  patentee 
of  land  conveys  the  same  by  deed,  which  was  not  recorded,  and  subse- 
quently again  conveys  the  same  to  another  person,  but  the  first  grantee 
had  taken  open  and  visible  possession  before  the  junior  deed  was 
recorded :  Held,  that  a  grantee,  deriving  his  title  from  the  junior  deed, 
and  while  the  grantee  of  the  elder  deed  was  in  possession,  could  not 
recover  in  an  action  of  ejectment  against  the  tenant  of  the  elder  grantee, 
as  his  possession  was  notice,  and  equal  to  recording  the  elder  deed. 
Cabeen  v.  Breclcenridge,  91. 
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3.  Character  of  possession  required.  Where  a  person  is  in  the  occu- 
pancy of  land  in  such  manner  that  his  holding  may  become  subject  to 
a  judgment  lien,  the  fact  that  a  third  party,  who  has  an  equitable  title 
to  the  premises,  has  possession  of  a  part  of  the  land  by  a  growing  crop 
of  wheat,  under  an  arrangement  with  the  occupant,  will  not  afford 
notice  of  such  equitable  title  as  against  the  judgment  creditor.  Bogue 
v.  Williams,  371. 

Sale  under  a  deed  of  trust. 

When  there  is  a  prior  mortgage  for  the  same  debt — whetJier  the  trustee 
must  give  notice  of  that  fact.    See  SALES,  5. 
Collector's  notice. 

Of  application  for  judgment  against  delinquent  lands  for  unpaid  taxes — 
requisites  of  notice.     See  TAXES,  6. 

Ejectment  against  a  tenant. 

Of  notice  thereof  to  the  landlord.    See  LANDLORD  AND  TENANT, 
3,  4,  5. 
Notice  of  execution  sales. 

Publication  thereof-hinder  act  of  1857.     See  EXECUTION,  4. 
Notice  of  sales  under  decrees  in  chancery. 

Not  governed  by  act  of  1857,  above  cited.     See  SALES,  3. 

NUL  TIEL  CORPORATION. 
Evidence  under  that  plea.    See  PLEADING  AND  EVIDENCE,  5. 

OFFICE— OFFICER. 
Eligibility  to  a  town  office. 

1.  Residence  required.  Under  the  first  section  of  article  six  of  the 
township  organization  law  of  1861,  no  person  is  eligible  to  any  town  office, 
as  that  of  constable,  unless  he  shall  have  been  a  resident  of  such  town 
for  one  year  next  preceding  the  time  of  his  election.  Laimbeer  v.  The 
People,  ex  rel.  Swineburn,  490. 

ORDINANCE. 
Whether  necessary. 

To  render  effective  a  prohibition  in  a  town  charier.  See  CORPORA- 
TIONS, 6. 

Proof  of — when  necessary. 

In  a  suit  for  its  violation.    See  EVIDENCE,  22. 

OTTAWA,  CITY  OF. 
Bridges  across  the  Illinois  &  Michigan  canal. 

Duty  of  the  city  in  respect  thereto,  under  act  of  March  7,  1867.  See 
MANDAMUS,  5. 
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OYER.     See  PLEADING,  14. 

PARTIES. 

Where  an  account  has  been  transferred. 

1.  Who  must  sue.  Although  an  account  may  have  been  transferred, 
the  legal  right  remains  in  the  original  creditor,  and  he  alone  can  sue 
upon  it.     Saicyer  v.  Daniels,  271. 

Illinois  and  Michigan  Canal. 

2.  Against  whom  action  to  be  brought  for  negligence.  In  an  action  on 
the  case,"  brought  against  the  board  of  trustees  of  the  Illinois  &  Michi- 
gan Canal,  to  recover  damages  for  the  loss  of  a  canal  boat,  occasioned, 
as  alleged,  by  the  negligence  of  the  defendant :  Held,  that  the  action 
was  alone  maintainable  against  the  State  trustee,  and  would  not,  there- 
fore, lie  against  the  defendants  as  a  board  of  trustees.  Board  of  Trus- 
tees of  the  Illinois  &  Michigan  Canal  v.  Daft,  96. 

In  forcible  detainer. 

Who  may  maintain  the  action.  See  FORCIBLE  ENTRY  AND 
DETAINER,  1. 

On  application  for  mandamus. 

Who  may  be  the  relator.    See  MANDAMUS,  4,  5. 

PARTITION. 

Who  entitled  thereto. 

1.  A  remainderman,  or  reversioner  in  fee,  of  an  undivided  interest  in 
property,  may  maintain  a  suit  for  partition,  against  the  owner  of  the 
remaining  undivided  interest  in  remainder,  the  whole  premises  being 
subject  to  a  life  estate  unexpired.     Scoville  et  al.  v.  Hilliard  et  al.  453. 

2.  Whether  petitioner  must  be  entitled  to  possession.  In  order  to  main- 
tain a  suit  for  partition,  our  statute  does  not  require  that  the  petitioner 
claiming  an  interest  in  the  premises  should  be  entitled  to  the  possession 
thereof.  It  is  enough,  if  he  discloses  such  an  interest  as  the  statute 
specifies — that  he  is  a  tenant  in  common,  or  joint  tenant,  or  a  coparcener, 
and  what  interest  the  defendant  is  supposed  to  have  in  the  same.  Ibid. 
453. 

Of  the  title  required. 

3.  In  tlie  statutory  proceeding.  As  a  general  rule,  courts  will  refuse 
to  make  partition  of  land  between  parties  claiming  to  be  tenants  in 
common,  unless  it  clearly  appears  that  the  several  persons  claiming  to 
be  owners  hold  title  to  the  premises.     Ross  v.  Cobb,  111. 

4.  So,  where  the  party  seeking  partition  under  the  statutory  pro- 
ceeding for  that  purpose,  shows  merely  a  prima  facie  title,  arising  under 
color  of  title,  possession  and  payment  of  taxes  for  seven  years,  he  can 
not  obtain  the  relief  sought.  To  authorize  a  partition  in  favor  of  one 
holding  under  that  character  of  title,  it  should  appear  that  the  persons 
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holding  the"  adverse  title  were  not  under  disability,  and  that  their  title 
was  undoubtedly  barred.     Boss  v.  Cobb,  111. 

5.  Remedy  in  chancery  in  such  case.  The  person  holding  such  prima 
facie  title,  might,  no  doubt,  file  a  bill  in  chancery  against  those  claiming 
adversely,  making  them  and  the  other  tenants  in  common  parties,  and 
have  such  adverse  claim  removed,  as  a  cloud  upon  his  title,  and  then 
obtain  partition.    Ibid.  111.* 

PARTNERSHIP. 
Paying  individual  debts  with  partnership  property. 

1.  Where  one  partner  sells  his  entire  interest  to  his  co-partner — pur- 
chaser may  use  the  property  to  pay  his  individual  debts.  When  one 
partner  sells  his  entire  interest  in  the  firm  to  his  co-partner,  the  pur- 
chasing partner  may  appropriate  the  property  to  the  payment  of  his 
individual  debts,  discharged  of  any  claim  or  equity  of  the  partnership 
creditors.     Hapgood  et  al.  v.  Cornwell  el  al.  64. 

2.  Nor  will  it  invalidate  the  transaction,  that  such  purchase  was 
made  with  the  express  intention  of  turning  over  the  property  to  the 
creditor  of  the  purchasing  partner,  in  payment  of  an  individual  debt. 
Ibid.  64. 

3.  The  partners  are  the  owners  of  the  property,  free  from  any  lien 
of  their  creditors,  which  can  only  attach  through  the  partners,  and  they 
have  a  legal  right,  either  by  purchase  or  otherwise,  to  surrender  part- 
nership property  in  payment  of  the  demand  of  an  individual  creditor. 
Ibid.  64. 

4.  Effect  of  agreement  by  purchasing  partner  that  he  will  pay  the  firm 
debts.  And  in  such  case',  a  promise  made  by  the  purchasing  partner  that 
he  will  pay  the  firm  debts,  creates  only  a  personal  obligation,  and  not  a 
lien  on  the  partnership  effects,  which  may  still  be  used  by  him  in  pay- 
ment of  his  individual  debts,  and  when  so  applied,  the  individual 
creditor,  taking  them  without  notice  of  any  such  promise,  stands  in  the 
position  of  a  purchaser  for  a  valuable  consideration,  and  holds  the 
property,  discharged  of  all  lien  on  the  part  of  the  firm  creditors. 
Ibid.  64. 

PATENTS. 

Copies  of  patents  from  the  State. 

Do  not  require  the  State  seal  to  be  affixed.    See  EVIDENCE,  13. 

*See,  also,  Louvalle  et  al.  v.  Menard  et  al.  1  Gilm.  44;  Howey  v. 
13  111.  108,  and  cases  there  cited. 
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PAYMENT. 
What  constitutes  a  payment. 

Payment  of  a  special  assessment,  and  of  its  cancellation — power  of  the 
collector  in  that  regard.     See  SPECIAL  ASSESSMENTS,  1G. 
Payment  out  of  a  particular  fund. 

How  far  the  creditor  is  bound  by  an  agreement  to  that  effect.  See  CON- 
TRACTS, 4,  5. 

PENALTIES. 
There  is  -no  vested  right  in  penalties.    See  INTEREST,  8. 

PLAT. 
Plat  of  lands. 

Wten  admissible  in  evidence.    See  EVIDENCE,  14 

PLEADING. 

Of  the  declaration. 

1.  In  an  action  of  debt  on  an  appeal  bond,  in  forcible  entry  and  detainer. 
In  an  action  of  debt  on  a  bond,  given  on  appeal  of  an  action  of  forcible 
entry  and  detainer  to  this  court,  conditioned  to  pay  the  value  of  the  use 
and  occupation  of  the  premises,  it  is  not  necessary  to  aver  in  the  decla- 
ration, that  the  defendant  had  enjoyed  the  use  and  occupation  of  the 
premises.     Higgins  et  al.  v.  Parker,  445. 

2.  In  such  case,  it  is  only  necessary  to  allege,  in  assigning  breaches 
of  the  bond,  that  plaintiff  had  been  deprived  of  the  possession  during 
the  pendency  of  the  appeal.    Ibid.  445. 

3.  In  an  action  for  Vie  death  of  a  person,  caused  by  the  wrongful  act, 
neglect  or  default  of  another,  two  material  facts  must  be  averred  and 
proved,  nameiy,  the  death,  and  the  other  fact,  of  there  being  a  widow, 
or  next  of  kin,  the  averment  and  proof  of  the  death  alone  being  no 
ground  of  action.     Conant  et  al.  v.  Griffin,  Admr.  411. 

4.  But  it  is  unnecessary  to  aver  the  names  of  the  persons,  the  widow 
or  next  of  kin,  the  requirement  of  the  statute  being  met  by  the  allega- 
tion that  such  persons  survived,  regardless  of  what  were  their  names. 
Ibid.  411. 

5.  In  slander — when  special  damages  must  be  laid.  In  an  action  for 
slander,  words  not  of  themselves  actionable,  may  become  actionable 
where  special  damages  result  from  the  speaking  of  them ;  but  to  recover 
for  such  words,  the  plaintiff  must  aver  in  his  declaration  that  special 
damages  have  resulted,  stating  what  they  are,  and  prove  it  on  the  trial. 
Strauss  v.  Meyer  et  al.  385. 

6.  In  an  action  for  libel.  In  an  action  by  a  foreign  corporation,  for 
an  alleged  libel,  on  demurrer  to  the  declaration,  it  was  Md,  that  the 
charter  of  the  plaintiff  should  be  set  ouV  at  length,  in  order  that  it  might 
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PLEADING-.     Of  the  declaration.     Continued. 

be  seen  whether  the  publication  was  false  in  stating  the  mode  in  which 
it  authorized  the  business  of  the  company  to  be  done,  and  which  was 
the  subject  of  the  criticism  which  constituted  the  alleged  libel.  Hahne- 
mannian  Life  Ins.  Co.  v.  Beebe,  88. 

7.  Nor  could  the  charter  be  treated  as  properly  pleaded,  when  only 
brought  before  the  court  as  a  part  of  the  alleged  libelous  publication. 
Ibid.  88. 

8.  Neither  would  the  usual  formula,  to  the  effect  that  the  defendant 
falsely  and  maliciously  wrote,  published,  &c,  be  sufficient  in  a  case  of 
this  character;  it  is  sufficient  in  an  action  by  a  natural  person,  for 
words  actionable  in  themselves,  because  the  law  presumes  such  person 
to  be  of  good  credit  and  character  until  the  contrary  is  made  to  appear 
But  it  cannot  be  presumed  that  the  legislature  of  a  foreign  State  has  not 
granted  an  unwise  charter  to  a  corporation.    Ibid.  88. 

9.  In  an  action  against  an  officer  for  failing  to  collect  an  execution.  In 
an  action  against  a  sheriff  for  failing  to  collect  an  execution,  the  declara- 
tion contained  two  counts,  the  first  averring  that  the  officer  made  a  levy 
on  certain  personal  property,  but  did  not  make  the  money  thereon,  and 
"  wrongfully,  falsely  and  deceitfully"  returned  upon  the  writ,  that  the 
suit  having  been  appealed,  as  per  bond  and  the  order  of  the  court 
thereto  annexed,  the  writ  was  returned  in  no  part  satisfied ;  and  the 
second,  that  the  defendant  in  execution  had  personal  property  on  which 
the  officer  might  have  levied,  and  of  which  he  had  notice,  but  neglected 
and  refused  to  levy,  and  "  wrongfully,  falsely  and  deceitfully"  returned 
the  writ  as  alleged  in  the  first  count :  Held,  that  this  mode  of  declaring 
in  such  cases  is  sufficient,  and  in  conformity  with  established  prece- 
dents.    Beveridge  v.  Wagner,  525. 

10.  The  return  of  the  officer — not  an  essential  part  of  the  declaration. 
In  cases  of  this  character,  the  gist  of  the  action  is,  that  the  sheriff 
neglected  his  duty  in  failing  to  levy,  or,  having  levied  the  writ,  in  fail- 
ing to  make  the  money  thereon.  The  return  of  the  officer  is  not  an 
essential  part  of  the  declaration,  and  is  averred  to  have  been  "  wrong- 
fully, falsely  and  deceitfully"  made ;  hence,  in  passing  on  the  sufficiency 
of  such  declaration,  the  return  cannot  be  assumed  to  be  true,  merely 
because  it  is  not  expressly  and  positively  alleged  therein  to  be  false. 
Ibid.  525. 

Of  declaring  specially. 

11.  Or  whether  a  recovery  may  be  had  under  the  common  counts.  See 
PLEADING  AND  EVIDENCE,  4. 

Copy  of  instrument  sued  on — variance. 

12.  Variance  between  instrument  offered  in  evidence  and  copy  attached 
to  declaration — when  not  material.     See  PRACTICE,  1. 
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PLEADING.     Continued. 

Plea  in  abatement. 

13.  When  necessary — to  raise  t7ie  question  of  jurisdiction  wlien  sum- 
mons has  been  sent  to  a  foreign  county.     See  ABATEMENT,  1. 

Oyer. 

14.  Oyer  cannot  be  craved  of  an  instrument  not  under  seal.  Com- 
mercial Ins.  Co.  v.  Meldman,  313. 

What  must  be  specially  pleaded. 

15.  In  an  action  of  trespass.  Where  a  plea  to  an  action  of  guare  clau- 
sumf regit  set  up  that  the  defendant's  xattle  were  free  commoners  on 
unenclosed  land  adjoining  the  locus  in  quo,  and  that  the  fences  around 
plaintiff's  premises  were  insufficient  to  turn  ordinary  stock,  by  reason 
of  which  the  supposed  trespasses  were  committed :  Held,  that  it  was 
error  in  the  circuit  court  to  sustain  a  demurrer  to  the  plea  on  the  ground 
that  it  amounted  to  the  general  issue.  Such  a  defense,  in  such  an  action, 
must  be  specially  pleaded.    Sturman  v.  Colon,  463. 

Statute  of  limitations. 

16.  Whetlier  it  must  be  specially  pleaded.  An  account  was  filed  against 
an  estate,  in  the  probate  court,  and  an  appeal  taken  to  the  circuit  court. 
The  statute  of  limitations  was  relied  upon,  and  upon  th  objection  that 
the  statute  should  have  been  specially  pleaded,  it  was  held,  that  in  cases 
of  this  character,  that  is  unnecessary.     Thompson  v.  Reed,  Admx.  119. 

When  plea  must  be  sworn  to. 

17.  When  execution  of  instrument  sued  on  is  denied.  A  party  is  pre- 
cluded, on  the  trial,  from  denying  the  execution  of  the  instrument  sued 
upon,  unless  his  plea  denying  it  is  verified  by  affidavit.  Home  Flax  Co. 
v.  Beebe,  138. 

Plea  amounting  to  the  general  issue. 

18.  Beached  only  by  special  demurrer.  Where  a  plea  amounts  simply 
to  the  general  issue,  and  is,  for  that  cause,  obnoxious  to  a  special  demur- 
rer, a  general  demurrer  thereto  should  be  overruled.  Ogden  v.  Lucas, 
492. 

Not  guilty — plea  op. 

19.  In  an  action  for  the  death  of  a  person — what  facts  are  put  in  issue 
by  tlie  plea.     See  NEGLIGENCE,  5. 

Replication. 

20.  Want  of  replication — cured  after  trial.    See  PRACTICE,  2. 

PLEADING  AND  EVIDENCE. 
Allegations  and  proofs. 

1.  Under  a  count  for  money  had  and  received.  A  common  count 
which  declares  for  money  had  and  received  by  the  defendant  for  the 
use  of  the  plaintiff,  is  not  supported  by  evidence  that  the  plaintiff  paid 
money  for  the  use  of  the  defendant.     Claycomb  v.  McCoy,  110. 
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PLEADING  AND  EVIDENCE.    Allegations  and  proofs.    Continued. 

2.  In  trespass  quare  clausum  f regit — as  to  the  locus  in  quo.  An  action 
of  trespass  quare  clausum  /regit  is  local,  and  the  act  must  be  proved  to 
have  been  committed  within  the  county  as  alleged.  The  description  of 
the  local  situation  of  the  close  within  a  particular  parish  or  township  is 
also  material.  And  when  the  locus  in  quo  is  described  by  its  abuttals,  a 
variance  from  the  description  of  any  one  abuttal  in  evidence  will  be 
fatal.     Sturman  v.  Colon,  465. 

Evidence  under  certain  issues. 

3.  In  an  action  of  assumpsit  against  the  acceptor  of  a  bill  of  exchange, 
the  defendant  set  up,  in  a  special  plea,  that  he  had  delivered  to  the 
holder  of  the  bill  a  warehouse  receipt  for  a  lot  of  pork,  which  receipt 
was  accepted  upon  the  agreement  that  the  acceptor  should  be  released 
from  his  liability  as  such :  Held,  that  evidence  showing  that  the  contract 
was  made,  and  the  produce  receipt  delivered,  is  admissible  in  support 
of  the  plea,  inasmuch  as  it  presents  a  legal  defense.  Burch  v.  Hubbard, 
164 

Recovery  under  the  common  counts. 

4.  When  allowable.  Where  a  party  sold  to  another  a  large  amount 
of  hay,  delivered  only  a  part,  but  received  the  money  for  the  full  amount, 
as  he  was  fulfilling  his  part  of  the  contract ;  and,  after  the  time  for  the 
delivery,  as  understood  by  the  parties,  had  expired,  the  purchaser  made 
out  and  presented  an  account,  showing  the  amount  of  the  hay  delivered, 
money  advanced,  and  the  balance  coming  to  the  purchaser  for  money 
over-advanced,  and  the  seller  admitted  it  to  be  correct :  Held,  that  the 
purchaser  could  sue  and  recover  such  balance  under  the  appropriate 
common  counts  in  assumpsit.     Underhill  v.  Gaff,  199. 

Plea  of  nul  tiel  corporation. 

5.  Evidence  iliereunder.  Where  a  plea,  denying  the  corporate  exist- 
ence of  the  plaintiff  suing  as  a  corporation,  is  pleaded,  the  original 
articles  of  association,  properly  recorded,  may  be  read  in  evidence,  with- 
out a  certificate  of  the  clerk  that  it  is  a  true  copy.  Fortin  et  al.  v.  Tlie 
United  States  Wind  Engine  &  Pump  Co.  451. 

Evidence  under  the  general  issue. 

In  trespass  quare  clausum  f  regit — what  defense  must  be  specially  pleaded. 
See  PLEADING,  15. 

In  an  action  for  the  death  of  a  person. 

Caused  by  the  wrongful  act,  neglect,  or  default  of  another — of  the  allega- 
tions and  proof  necessary  to  authorize  a  recovery.  See  NEGLIGENCE, 
1,  2,  3,  4. 

Evidence  under  plea  of  not  guilty. 

In  an  action  for  the  death  of  a  person — what  is  put  in  issue  by  that  plea. 
See  same  title,  5. 
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PLEADING  AND  EVIDENCE.     Continued. 

Degree  of  proof  required. 

In  civil  cases — where  a  charge  of  criminality  is  made  in  the  pleadings. 
See  EVIDENCE,  23,  24,  25. 

PLEDGE. 
Of  a  sale  by  the  pledgee. 

1.  Of  his  right  and  duty  in  that  respect.  Where  a  party  deposits  the 
stock  of  an  incorporated  company,  as  collateral  security  to  a  promissory 
note,  with  power  of  sale  by  the  pledgee,  in  case  of  default  in  payment, 
after  a  demand  and  notice,  he  may  sell  the  stock  and  apply  the  proceeds 
to  the  discharge  of  the  note.  But  the  pledgee  is  not  bound  to  sell,  and, 
on  failing  to  do  so,  he  is  not  liable  for  the  loss  sustained  by  depreciation 
in  the  value  of  the  stock  which  may  occur  after  the  default.  The 
pledgor  should  have  redeemed,  by  sale  of  the  stock,  or  otherwise,  the 
general  property  still  remaining  in  him  with  the  right  of  redemption. 
Bozet  v.  McClellan,  345. 

POSSESSION. 
Adverse  possession. 

1.  What  constitutes.  This  court  has  repeatedly  said,  that  adverse 
possession,  sufficient  to  defeat  the  legal  title,  where  there  is  no  paper 
title,  must  be  hostile  in  its  inception,  and  continue  uninterruptedly  for 
twenty  years.    Jackson  et  al.  v.  Berner,  203. 

2.  Adverse  possession  is  not  to  be  made  out  by  inference,  but  by 
clear  and  positive  proof.  The  possession  must  be  such  as  to  show 
clearly  that  the  party  claims  the  land  as  his  own,  openly  and  exclusively. 
Ibid.  203. 

Who  may  hold  an  adverse  possession.    See  LIMITATIONS,  5. 

TO  MAINTAIN  FORCIBLE  ENTRY  AND  DETAINER. 

Of  the  character  of  possession  required.  See  FORCIBLE  ENTRY 
AND  DETAINER,  3,  4,  5. 

Of  an  actual  possession. 

As  distinguislied  from  a  mere  legal  possession  drawn  to  the  fee.    Same 
title,  5. 
Notice  by  possession  of  land.    See  NOTICE,  2,  3. 
Possession  under  color  of  title. 

Must  be  open,  adverse,  notorious  and  exclusive.    See  LIMITATIONS,  9. 

POWERS. 
Of  a  power  to  either  of  two  trustees. 

Of  tlw  proper  manner  of  its  execution.  See  TRUSTS  AND  TRUS- 
TEES, 1. 
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POWER  OF  ATTORNEY. 

TO  SELL  AND  CONVEY  LAND. 

Of  the  authority  thereby  conferred.    See  AGENCY,  1. 

PRACTICE. 
Copy  op  instrument  sued  on — variance. 

1.  Variance  between  instrument  offered  in  evidence  and  copy  attached  to 
declaration — when  immaterial.  This  court  has  repeatedly  said,  that  it  is 
no  objection  to  an  instrument  in  writing,  offered  in  evidence,  that  it 
varies  from  the  copy  of  the  same  attached  to  the  declaration — such 
instrument  corresponding  with  the  allegations  of  the  declaration.  Home 
Flax  Co.  v.  Beebe,  138. 

Time  of  taking  certain  objections. 

2.  Want  of  a  replication.  Where  defendants  file  pleas  of  justifica- 
tion and  plaintiffs  fail  to  reply,  and  the  parties  go  to  trial,  they  thereby 
waive  the  irregularity,  and  cannot  assign  the  want  of  replications  as 
error  in  this  court.     Bunker  et  al.  v.  Green,  248. 

3.  That  the  court  amended  a  verdict  in  matter  of  substance — when  objec- 
tion must  be  made.  See  EXCEPTIONS  AND  BILLS  OF  EXCEP- 
TIONS, 1. 

4.  Want  of  jurisdiction  in  chancery  because  there  is  a  remedy  at  law. 
See  CHANCERY,  4. 

Op  the  order  op  introducing  evidence. 

5.  The  rules  of  practice  require  each  party  to  introduce  all  of  his 
evidence  in  chief  when  proving  his  case,  but  they  have  a  right  after- 
wards to  introduce  rebutting  evidence  in  support  of  their  evidence  in 
chief;  but  a  court  may,  in  its  discretion,  at  any  time  before  the  argu- 
ment to  the  jury  commences,  permit  either  party  to  introduce  evidence 
in  chief,  to  promote  justice,  nor  can  error  be  assigned  on  the  admission 
of  such  evidence.  Chillicotlw  Ferry,  Rood  &  Bridge  Co.  v.  Jameson  et 
al.  281. 

Motion  to  set  aside  verdict. 

6.  Rendering  judgment  disposes  of  it.  A  judgment  rendered  on  a 
verdict,  disposes,  ipso  facto,  of  a  motion  to  set  the  verdict  aside.  Home 
Flax  Co.  v.  Beebe,  138.* 

In  proceedings  to  enforce  mechanics'  liens. 

At  what  stage  of  the  proceedings  proof  may  be  taken  of  the  value  of  tlie 
property.    See  LIENS,  20. 


*Parr  v.  Van  Home,  40  111.  122. 
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PRACTICE  IN  THE  SUPREME  COURT. 
Remittitur. 

1.  A  remittitur  cannot  be  entered  in  the  Supreme  Court,  so  as  to 
obviate  an  error  arising  from  too  large  a  recovery  in  the  court  below. 
Wood  v.  The  Kingston  Coal  Go.  359. 

Remanding  a  cause. 

2.  With  specific  directions.  "Where  a  judgment  is  reversed  in  this 
court,  the  cause  should  not  be  remanded  with  specific  directions  to  the 
court  below  to  enter  judgment,  unless  the  evidence  is  clear  and  satis- 
factory to  indicate  the  character  of  the  judgment  which  should  be 
rendered.     WincJiester  v.  Grosvenor,  515. 

3.  But  where  a  judgment  is  reversed  and  the  cause  remanded,  with 
leave  to  the  party  recovering  the  judgment  in  the  court  below  to  enter 
a  remittitur  for  a  portion  of  the  sum  recovered,  the  court  below  has  no 
discretion,  upon  the  remittitur  being  entered,  but  to  enter  a  judgment 
for  the  amount  of  the  former  judgment,  less  the  amount  so  allowed  to 
be  remitted.    Ibid.  515. 

PRESUMPTIONS. 

Presumption  arising  against  a  party  who  fails  to  produce  papers  in 
evidence — as  to  their  contents.    See  EVIDENCE,  20,  21. 

PRIVITY. 
Privity  of  contract. 

When  it  exists.    See  CONTRACTS,  3 

PROCESS. 
In  proceedings  to  enforce  mechanic's  lien. 

Constructive  notice  by  publication — equivalent  to  personal  service.  See 
LIEN,  6. 

PUBLICATION  OF  NOTICE. 
Whether  it  must  be  continuous. 

Construction  of  a  trust  deed,  in  that  regard.    See  NOTICE,  1, 

PURCHASERS. 
Purchaser  of  growing  crop. 

1.  Time  allowed  for  gathering.  In  an  action  of  trespass  to  personal 
property,  the  court  instructed  for  the  defendant,  to  the  effect,  that  unless 
the  purchaser  of  a  field  of  corn  gathers  it  within  a  reasonable  time  after 
it  matures,  the  owner  of  a  field  may  turn  in  his  cattle,  without  respond- 
ing to  his  vendee  for  the  damage  suffered  by  the  destruction  of  the 
ungathered  crop  :  Held,  that  this  was  erroneous.  In  such  case,  the  pur- 
chaser is  not  only  entitled  to  a  reasonable  time  after  the  crop  matures, 
to  gather  it,  but  to  a  reasonable  time  after  notice  given  by  the  vendor 
Ogden  v.  Lucas,  492. 
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PURCHASERS.     Continued. 
Purchaser  of  stolen  property. 

2.  Rights  of  tlie  owner  as  against  an  intermediate  purchaser.  See 
STOLEN  PROPERTY,  1. 

Contribution  as  between  joint  purchasers. 

3.  Where  one  of  them  paid  off  a  mortgage  on  tlie  premises,  but  with 
money  he  had  retained  out  of  the  purchase  price.  See  VENDOR  AND 
PURCHASER,  4. 

Purchaser  from  a  fraudulent  vendee. 

4.  Of  his  rights  as  against  the  original  vendor.    See  SALES,  1. 
Purchaser  for  a  valuable  consideration. 

5.  Where  an  individual  creditor  of  partner  takes  firm  property  pur- 
chased by  the  latter,  in  payment  of  his  debt.     See  PARTNERSHIP,  4. 

Grantee  of  a  judgment  debtor. 

6.  May  hold  adversely  as  against  a  purchaser  under  tlie  judgment.  See 
LIMITATIONS,  5. 

QUO  WARRANTO. 
When  the  proper  remedy. 

1.  A  court  of  chancery  has  no  power  to  prevent  the  holding  an  elec- 
tion of  officers,  upon  the  alleged  ground  of  a  want  of  authority  to  hold 
an  election,  the  remedy  therefor  being  complete  at  law,  by  the  writ  of 
quo  warranto.     The^  People  ex  rel.  Fitnam  v.  City  of  Cal&sburg,  485. 

KAILROADS. 

SHIPPING:  BY  RAILROAD,  "  C.  O.  D." 

1.  Liability  of  the  company.  Where  a  consignor  delivered  certain 
goods  to  a  railroad  company  for  transportation,  marked  as  follows: 
"  John  L.  Page,  Winnebago,  goods  by  R.  R.,  care  of  American  Express 
Co.,  C.  O.  D.,"  and  which  goods,  thus  marked,  were  shipped  by  the 
company  and  safely  delivered  to  the  consignee :  Held,  that  the  liability 
of  the  company  terminated  with  a  delivery  of  the  goods,  and  that  it 
could  not  be  charged  with  the  collection  of  the  price  of  the  same,  the 
proof  showing  that  such  duties  were  never  undertaken  by  it,  in  any 
case ;  that  no  bill  for  the  price  of  such  goods  was  ever  delivered  to  the 
company  by  the  consignor,  and  that  the  receipt  given  contained  no  lan- 
guage indicating  any  undertaking  to  make  such  collections.  Chicago  & 
Northwestern  Railroad  Co.  v.  Merrill,  4-25. 

2.  The  words,  "  care  of  the  American  Express  Co.,"  appearing  upon 
the  goods  alone,  and  not  being  mentioned  in  the  receipt  given  by  the 
company,  indicated  merely  that  if  the  consignee  could  not  be  found, 
they  might  be  delivered  into  the  care  of  the  express  company.  Ibid. 
425. 
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RAILROADS.     Continued. 
Ejecting  passengers  for  non-payment  of  fare. 

3.  Must  be  at  a  regular  station.  Where  a  passenger  on  a  railroad 
refuses  to  pay  his  fare,  and  informs  the  conductor  that  he  will  get  off  if 
he  will  stop  the  train,  and  when  it  stops  refuses  to  do  so :  Held,  that  this 
does  not  authorize  the  conductor  to  forcibly  expel  him  at  a  place  other 
than  a  regular  station.  Chicago  &  Northwestern  Railway  Co.  v.  Peacock, 
253. 

4.  Remedy  of  the  passenger  in  such  case — whether  in  trespass  or  case. 
See  TRESPASS,  1,  2. 

Whether  subject  to  garnishee  process. 

5.  In  respect  to  property  in  their  hands  as  common  carriers.  See 
GARNISHMENT,  1,  2. 

REASONABLE  DOUBT. 

Degree  of  proof  required. 

In  civil  cases — where  a  charge  of  criminality  is  made  in  the  pleadings. 
See  EVIDENCE,  23,  24,  25. 

RECOUPMENT. 
When  allowed. 

1.  The  established  doctrine  is,  that  recoupment  will  be  allowed  when- 
ever an  action  for  damages,  arising  out  of  the  subject  matter  of  the  suit, 
can  be  sustained,  and  thus  avoid  circuity  of  action.  Courts  will  favor 
recoupment,  rather  than  drive  a  party  to  a  separate  action.  Peck  v. 
Brewer  et  al.  55. 

2.  So,  where  the  owner  of  a  lot  of  sheep  delivered  them  to  another 
under  an  agreement  that  the  latter  should  retain  them  for  a  specified 
time,  at  an  agreed  price,  and  at  the  expiration  of  the  time  should  return 
them  to  the  owner  in  a  marketable  condition,  together  with  the  increase 
thereof,  and  the  contract  had  been  partially  executed  before  the  party 
receiving  the  sheep  discovered  that  a  fraud  had  been  practiced  upon 
him  by  delivering  to  him  diseased  sheep  :  Held,  that  he  had  the  option 
either  to  affirm  or  rescind  the  contract,  reserving  his  claim  for  damages 
arising  from  such  fraud,  either  for  a  separate  action,  or  claiming  them 
by  way  of  recoupment,  if  sued  upon  the  contract.    Ibid.  55. 

REDEMPTION. 
After  sale  under  deed  of  trust. 

Where  judgment  is  recovered  for  an  unsatisfied  balance  of  the  debt — 
whether  there  is  a  right  of  redemption.     See  SALES,  7. 

RELEASE. 

Of  a  consideration  therefor. 

Release  of  acceptor  of  a  bill  of  exchange — on  delivery  of  a  warehouse 
receipt  to  the  holder.     See  CONSIDERATION,  1. 
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RELEASE.     Continued. 
When  decreed  in  equity. 

Where  a  purchaser  of  land  sets  up  defective  title  to  avoid  paying  the  pur- 
chase  money.    See  CHANCERY,  10. 

REMAINDERMAN. 

IS  ENTITLED  TO  PARTITION  OF  LAND.      See  PARTITION,  1. 

REMANDING  A  CAUSE. 
With  specific  directions. 

The  court  below  has  no  discretion.  See  PRACTICE  IN  THE 
SUPREME  COURT,  2,  3. 

REMEDIES. 
Concurrent  remedies. 

1.    Right  of  sale  under  a  mortgage,  not  affected  by  a  judgment  on  the 
notes  secured  by  the  mortgage.    Hewitt  v.  Templeton  et  al.  370. 
For  ejecting  a  passenger  from  a  railroad  car. 

Wliether  trespass  or  case  is  the  remedy.     See  TRESPASS,  1,  2. 
Remedy  against  illegal  contract. 

In  favor  of  a  surety  against  one  who  has  exhausted  his  principal's  pro- 
perty by  an  illegal  contract.    See  CHANCERY,  9. 
By  mandamus. 

To  compel  a  municipal  corporation  to  perform  a  duty.  See  MAN- 
DAMUS, 1,  2. 

To  prevent  the  holding  of  an  election.    See  CHANCERY,  3. 

REMITTITUR. 

Cannot  be  entered  in  the  Supreme  Court.    See  PRACTICE  IN 
THE  SUPREME  COURT,  1. 

REMOVAL  OF  COUNTY  SEAT. 

Of  designating  the  place. 

1.  Requisites  of  the  act.  Where  an  act  of  the  legislature  designated 
a  place  by  name  to  which  it  was  proposed  to  remove  a  county  seat,  and 
authorized  the  voters  of  the  county  to  vote  for  and  against  its  removal 
to  that  point,  this  was  a  compliance  with  art.  7,  sec.  5,  of  our  constitu- 
tion.    The  People  ex  rel.  W/ieaton  v.  Wiant,  263. 

2.  So,  in  the  act  of  1867,  providing  for  a  vote  being  taken  for  and 
against  the  removal  of  the  county  seat  of  Du  Page  county,  from  Naper- 
ville  "to  the  point  of  the  incorporated  town  of  Wheaton,  in  said 
county,"  that  was  a  sufficient  designation  of  the  point  to  which  the 
removal  was  proposed  to  be  made.    Ibid.  265. 
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REMOVAL  OF  COUNTY  SEAT.     Continued. 

Of  the  election. 

Majority  vote — how  ascertained.     See  ELECTIONS,  1. 

Certificate  of  vote — upon  what  basis  made.     Same  title,  2. 
Re-canvassing  the  vote. 

Jurisdiction  in  chancery.    See  CHANCERY,  11,  12." 

Remedy  by  mandamus.    See  MANDAMUS,  6. 

REPLEVIN, 

Against  whom  the  action  will  lie. 

1.  D  executed  his  note,  together  with  a  chattel  mortgage  on  certain 
property,  to  H,  the  possession  of  the  property  remaining  with  D,  but 
which  mortgage  was  never  recorded.  G,  the  sheriff,  levied  execution 
on  the  property  in  the  hands  of  D,  in  favor  of  L,  a  judgment  creditor 
of  D,  and  thereupon  D  executed  to  6  a  delivery  bond,  with  H,  the 
mortgagee,  as  security,  he,  H,  then  turning  the  property  over  to  the 
possession  of  D,  to  keep  for  him.  While  the  property  was  thus  situ- 
ated, H,  the  mortgagee,  sued  out  a  writ  of  replevin  against  G,  the 
sheriff.  Held,  that  the  action  would  not  lie  against  the  sheriff,  the  pro- 
perty being  in  the  possession  of  D  at  the  time  the  writ  issued.  Caff  v. 
Harding,  148. 

RESCISSION  OF  CONTRACTS.     See  FRAUD,  2. 

RIGHT  OF  ACTION. 
When  it  accrues. 

Of  a  condition  precedent  to  the  maturity  of  a  debt.  See  MORT- 
GAGES, 4. 

SALES. 
Sales  of  personalty — the  title  thereto. 

1.  Rights  of  a  bona  fide  purchaser  from  a  fraudulent  vendee  as  against 
tJie  original  vendor.  Where  a  party  sells  goods  to  another  and  delivers 
them,  although  under  such  circumstances  as  would  authorize  a  rescission 
of  the  sale  and  recovery  of  the  goods  as  against  the  vendee,  a  sale  of 
the  goods  by  the  purchaser  to  a  party,  in  good  faith,  will  be  good,  and 
such  party  can  hold  them  against  an  action  of  replevin  by  the  first 
vendor.     Chicago  Dock  Co.  et  al.  v.  Foster  et  al.  507. 

Judicial  sales. 

2.  Publication  of  notice  of  execution  sales — length  of  time  required  by 
act  of  1857.     See  EXECUTIONS,  4. 

3.  Sales  under  decrees  in  chancery — act  of  1857.  The  statute  of  1857, 
in  relation  to  publishing  in  newspapers  notices  of  sales  on  execution, 
has  no  application  to  sales  under  decrees  in  chancery.  Gould  et  al.  v. 
Garrison  et  al.  258. 

75 — 4:8th  III. 
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SALES.    Judicial  sales.     Continued. 

4.  The  time  and  mode  of  advertising,  and  making  sales  under  decrees, 
are  discretionary  with  the  court,  and  the  officer  making  such  sales  must 
conform  strictly  to  the  decree,  whatever  it  may  be.  Gould  et  al.  v.  Gar- 
rison et  al.  258. 

Sales  under  deeds  of  trust. 

5.  Where  a  prior  mortgage  has  been  given  to  secure  the  same  debt — notice. 
"Where  a  party  owed  another,  and  executed  a  mortgage  to  secure  the  pay- 
ment of  the  debt,  which  was  recorded,  and  the  debtor  subsequently 
executed  a  deed  of  trust  on  the  same  land  to  secure  the  same  debt,  which 
was  also  recorded,  and  on  a  default  the  trustees  sold  the  premises,  the 
record  of  these  instruments  was  notice  to  the  world  that  they  were  to 
secure  the  same  debt,  and  the  trustees  were  not  required  to  give  notice 
that  the  debt  was  the  same,  and  no  person  could  have  been  misled  by 
a  failure  to  give  such  notice.     Weld  et  al.  v.  Bees,  429. 

6.  WJiere  an  agent  of  the  creditor  is  the  purchaser — whetJier  t7ie  money 
must  be  paid  over.  Where  the  agent  of  the  creditor  bid  off  the  pro- 
perty in  his  own  name  at  the  trustees'  sale,  paid  no  part  of  his  bid, 
received  a  deed,  and  conveyed  the  premises  to  his  principal :  Held,  that 
this  was  not  irregular,  as  it  would  be  an  idle  ceremony  to  have  paid  his 
principal's  money  to  the  trustees,  and  then  for  them  to  have  paid  it  back 
to  the  creditor.  The  law  does  not  require  the  performance  of  useless 
acts.    Ibid.  429. 

7.  Sale  bars  the  right  of  redemption.  Where  a  sale  was  had  of  trust 
property,  which  satisfied  but  a  portion  of  the  debt,  and  the  creditor 
subsequently  sued  and  recovered  judgment  and  collected  the  remainder 
of  his  debt :  Held,  that  the  recovery  of  the  balance,  by  judgment,  did 
not  open  the  sale  and  authorize  the  debtor  to  redeem  the  trust  property. 
A  trustee's  sale  bars  the  debtor's  equity  in  the  trust  property  precisely 
as  would  a  decree  and  sale  by  a  foreclosure.  A  foreclosure  by  the  acts 
of  the  parties  held  to  have  the  same  binding  effect  as  a  foreclosure  under 
a  decree.  *  Ibid.  429. 

Inadequacy  of  price. 

8.  On  sale  under  a  deed  of  trust.  Where  property  sold  at  a  trustee's 
sale  for  two-thirds  of  its  value,  and  the  sale  was  unattended  with  fraud, 
this  is  not  such  inadequacy  of  price  as  amounts  to  a  fraud,  and  requires 
the  sale  to  be  set  aside  and  the  debtor  to  be  permitted  to  redeem.  The 
debtor  agreed  that  it  should  be  sold  to  the  highest  bidder,  and  being  a 
legal  contract,  a  court  of  equity  will  not  make  a  different  one  for  him. 
He  could  have  inserted  other  conditions  in  the  deed.    Ibid.  429. 

Sale  of  stolen  property. 

Liability  of  an  intermediate  purchaser  to  the  oicner.     See  STOLEN 
PROPERTY,  1. 
Whether  a  contract  is  a  lease  or  a  sale.     See  CONTRACTS,  10. 
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SCHOOLS  AND  SCHOOL  LANDS. 
Copies  of  patents  for  school  lands. 

Do  not  require  the  State  seal  affixed.    See  EVIDENCE,  13. 

SCIRE  FACIAS. 
Foreclosure  by  scire  facias. 

Want  of  consideration  not  'pleadable.    See  MORTGAGES,  5. 
Scire  facias  to  revive  a  judgment. 

Of  a  defense  thereto.    See  JUDGMENTS,  1. 

SEALS. 
Copies  of  patents  from  the  State. 

Bo  not  require  tlie  State  seal  affixed.    See  EVIDENCE,  13. 

SET  OFF. 
Unliquidated  damages. 

1.  Where  it  appears  that  plaintiff's  hogs  had  entered  defendant's 
field  and  destroyed  his  corn,  and  plaintiff  promised  to  pay  for  the  corn : 
Held,  that  the  damage  sustained  by  the  trespass  was  not  thereby  liqui- 
dated; and  that  unliquidated  damages,  growing  out  of  covenant, 
contract  or  tort,  cannot  be  set  off  in  a  suit  disconnected  with  such 
claim,  under  the  statute.    Bobisou  v.  Hibbs,  408. 

SHERIFFS'  SALES. 
Publication  of  notice. 

Under  act  of  1857— for  what  length  of  time.    See  EXECUTION,  4. 

SLANDER. 
Privileged  statements. 

1.  In  the  course  of  the  administration  of  justice.  Where  a  party  files 
a  bill  in  chancery  against  another,  and  in  it  alleges  that  the  defendant's 
general  character  for  honesty  is  bad,  and  other  similar  statements :  Held, 
that  such  imputations  are  not  ground  for  supporting  an  action  on  the 
case ;  that  such  charges  made  in  the  due  course  of  the  administration  of 
justice  are  privileged,  and  that  slander  or  libel  will  not  lie  on  them. 
Strauss  v.  Meyer  et  al.  385. 

What  words  are  actionable  per  se. 

2.  Tlie  general  rule.  Words,  to  be  actionable  in  themselves,  must 
impute  the  guilt  of  some  offense,  by  which  the  party,  if  guilty,  might 
be  indicted  and  punished  by  the  criminal  courts.  If  they  do  not  amount 
to  a  charge  of  a  crime,  they  are  not  actionable.    Ibid.  385. 

3.  So,  where  a  bill  in  chancery  was  filed  for  the  removal  of  a  trustee 
to  whom  a  debtor  had  made  an  assignment  for  the  benefit  of  creditors, 
and  it  was  alleged  in  the  bill,  concerning  the  trustee,  "  that  his  general 
character  for  honesty  is  bad ;"  that  he  "  is  an  unfit  and  improper  person 
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SLANDER.    What  words  are  actionable  per  se.     Continued. 

to  discharge  the  trust  imposed  upon  hirn  by  the  said  assignment  ;  that 
he  has  a  very  small,  if  any,  property,  and  that  he  is  not  responsible  for 
the  amount  of  the  said  assigned  estate;"  it  was  held,  the  words  were  not 
actionable  per  se,  as  they  imputed  no  crime.     Strauss  v.  Meyer  et  al.  386. 

4.  And,  in  relation  to  the  same  matter,  the  words  spoken  verbally 
were,  "  he  is  dishonest,"  "  he  intends  to  keep  the  assets  assigned  to  him 
and  cheat  the  creditors :"  Held,  these  words,  for  the  same  reason,  were 
not  actionable  per  se.    Ibid.  386. 

Words  not  actionable,  when  made  so. 

5.  But  words  not  of  themselves  actionable  may  become  so,  where 
special  damages  result  from  having  been  spoken.  The  plaintiff,  how- 
ever, to  recover  on  such  words,  must  aver  in  his  declaration  that  special 
damages  have  resulted,  stating  what  they  are,  and  prove  it  on  the  trial. 
Ibid.  385. 

SPECIAL  ASSESSMENTS. 
In  the  city  of  Chicago. 

1.  Of  the  "investigation"  required  in  assessing  special  benefits.  The 
14th  section  of  chapter  2  of  the  amended  charter  of  1867,  of  the 
city  of  Chicago,  does  not  require,  for  the  purpose  of  investigation  in 
reference  to  the  assessment  of  special  benefits  to  be  derived  from  cer- 
tain proposed  public  improvements,  that  the  Commissioners  of  Public 
Works  should  go  upon  the  ground  or  streets  sought  to  be  improved, 
and  there  investigate.  It  is  sufficient  that  they  investigate  the  matter 
in  their  office,  as  they  are  presumed  to  know  all  the  peculiarities  of  the 
locality,  and  familiar  with  the  subject.  Wright  v.  The  City  of  Chi- 
cago, 285. 

2.  Requisites  of  the  commissioners'  report,  in  that  regard.  Where  the 
report  of  the  commissioners  in  respect  to  the  assessment  of  special  bene- 
fits, shows  they  found  and  estimated  the  benefits  to  private  property 
relatively  to  that  of  the  whole  city,  aud  assessed  such  property  accord- 
ingly, that  is  sufficient,  without  the  use  of  the  word  "  investigate"  in 
that  connection.  It  will  be  presumed  the  commissioners  thoroughly 
investigated  the  whole  subject.     Ibid.  285. 

3.  Of  the  grounds  for  omitting  certain  property  from  an  assessment. 
Qucere,  whether  it  is  not  a  sufficient  reason  for  omitting  certain  property 
from  an  assessment  for  benefits  to  be  received  from  a  proposed  improve- 
ment, that  it  is  to  be  included  in  a  future  assessment  for  other 
improvements.     Ibid.  285. 

4.  How  far  the  action  of  the  commissioners  is  filial.  But,  at  any  rate, 
the  determination  as  to  what  property  shall  be  assessed,  and  what 
omitted,  cannot  depend  upon  the  judgment  of  any  other  persons  than 


INDEX.  61 J 


SPECIAL  ASSESSMENTS.    In  the  city  of  Chicago.     Continued. 

the  commissioners,  and  their  judgment  must  stand  unless  impeached 
for  fraud.     Wright  v.  The  City  of  Chicago,  285. 

5.  So  it  is  not  competent,  on  an  application  for  a  judgment  against 
certain  lots,  on  a  special  assessment  warrant,  to  prove  that  lots 
omitted  from  the  assessment  were  specially  benefited  by  the  improve- 
ment, as  much  as  other  lots  that  were  assessed  therefor.    Ibid.  285. 

6.  Of  impeaching  the  report  of  the  commissioners  by  their  own  testi- 
mony. It  is  not  competent  to  impeach  the  return  of  the  commissioners, 
or  to  show  they  violated  the  oaths  they  had  taken,  before  making  an 
assessment,  by  their  own  testimony.  The  commissioners,  in  making 
such  an  assessment,  act  in  a  quasi  judicial  capacity,  and  can  not  be  called 
on,  in  any  tribunal,  to  inculpate  themselves,  or  show  reason  for  their 
action,  or  stultify  themselves.    Ibid.  285. 

7.  The  judgment  of  the  Commissioners  of  the  Board  of  Public 
"Works  of  the  city  of  Chicago,  as  to  what  propertj*-  shall  be  included, 
and  what  shall  be  omitted,  in  the  assessment  of  special  benefits  to  be 
derived  from  a  contemplated  improvement,  cannot  be  questioned  except 
for  fraud.  It  can  not  be  overthrown  by  the  testimony  of  other  persons, 
that  property  benefited  by  the  proposed  improvement  was  not  assessed. 
Elliott  v.  Tte  City  of  Chicago,  293. 

8.  Conclusiveness  of  the  action  of  the  commissioners  in  assessing  special 
benefits.  Where  it  appears  that  an  assessment  in  the  city  of  Chicago, 
for  a  proposed  improvement,  was  upon  property  specially  benefited,  in 
the  judgment  of  the  commissioners  making  the  assessment,  their  judg- 
ment can  not  be  impeached,  except  for  fraud.  Jenks  et  al.  v.  The  City 
of  Chicago,  296. 

9.  So  it  is  not  competent,  in  a  proceeding  for  a  judgment  upon  a 
special  assessment  warrant,  to  prove  that  the  assessment  was  levied  upon 
the  front  foot,  and  not  according  to  the  special  benefits  to  each  lot ;  such 
an  objection  should  be  taken  before  the  common  council.    Ibid.  296. 

10.  When  and  where  objections  should  be  taken.  Objections  to  the 
fairness  of  a  special  assessment,  or  to  the  basis  on  which  it  is  made, 
should  be  made  at  the  proper  time,  before  the  common  council,  and  if 
not  allowed  there,  the  proceedings  may  be  enjoined,  if  there  has  been 
fraud  in  the  assessment,  or  made  on  a  wrong  basis.     Ibid.  296. 

11.  Collector's  notice — time  of  its  publication.  "Where  the  record  of 
the  proceedings  for  a  judgment  upon  a  special  assessment  warrant  shows 
that  the  notice  given  by  the  collector,  upon  receipt  of  the  warrant,  was 
published  ten  days  consecutively,  that  will  be  sufficient,  it  not  appear- 
ing that  the  paper  in  which  the  notice  was  published  was  published  on 
Sunday.     Ibid.  296. 
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SPECIAL  ASSESSMENTS.    In  the  city  of  Chicago.     Continued. 

12.  In  the  absence  of  proof,  it  will  not  be  presumed  the  corporation 
newspaper,  in  which  such  notices  are  published,  was  a  Sunday  paper, 
but  rather,  that  the  ten  consecutive  days  mentioned  in  the  printer  s  cer- 
tificate of  publication,  were  secular  days.  Jenks  et  al.  v.  City  of  Chicago, 
296. 

13.  And  where  the  collector's  report  shows  the  notice  was  published 
ten  days,  it  will  be  taken  to  mean  secular  days,  and  his  affidavit  appen- 
ded to  his  report  is  prima  facie  evidence  of  the  fact.    Ibid.  296. 

Of  a  new  assessment. 

14.  When  it  may  be  made.  Under  the  authority  of  the  36th  section 
of  chapter  7  of  the  revised  charter  of  1863,  of  the  city  of  Chicago,  a 
new  assessment  may  be  made  in  cases  where  the  former  assessment  was 
void  for  irregularities.  The  language  of  the  charter  applied  equally  as 
well  to  cases  where  the  original  assessment  was  illegal,  as  where  a  new 
assessment  has  become  necessary  from  any  other  cause.  Laflin  et  al.  v. 
City  of  Chicago,  449. 

15.  What  may  be  embraced  in  the  new  assessment.  And  in  cases  where 
the  first  assessment  was  void  for  irregularities,  it  is  error  for  the  court, 
in  rendering  judgment  against  the  property  upon  the  new  assessment, 
to  include  in  such  judgment  the  costs  of  making  the  original  assess- 
ment, with  interest  from  the  date  of  its  confirmation.  Such  are  not  the 
requirements  of  section  36,  upon  a  void  assessment.    Ibid.  449. 

Of  payment,  and  cancellation  thereof. 

16.  Power  of  the  collector  in  that  regard.  Where  it  appeared  that  a 
party  owned  lots  in  the  city  of  Chicago,  and  the  corporate  authorities 
levied  an  assessment  to  construct  a  private  drain  from  his  property  to 
the  main  sewer,  which  he  had  been  required  to  construct,  but  had  failed 
to  do,  and  after  the  levy  was  made  he  sold  the  property,  and  his  agent, 
not  knowing  of  the  sale,  and  supposing  his  principal  was  still  the  owner, 
paid  the  assessment,  took  a  receipt,  and  the  collector  marked  the  assess- 
ment paid  *on  his  books;  but  afterwards  the  agent  called  upon  the 
collector  and  claimed  that  the  payment  was  made  in  mistake ;  the  col- 
lector thereupon  refunded  the  money,  destroyed  the  receipt,  and 
canceled  the  entry  of  payment  on  his  books :  Held,  that  this  operated 
as  a  payment  and  discharge  of  the  assessment,  and  the  collector  had  no 
power  to  cancel  the  payment  and  revive  the  assessment,  yet,  if  he 
received  money  in  payment  of  an  assessment  on  one  tract  of  land,  and 
he,  through  mistake,  entered  it  to  another,  he  might  correct  the  mis- 
take, although  he  might  be  liable  for  any  injury  resulting  from  such  a 
mistake.     Mason  v.  The  City  of  Chicago,  420. 

SPECIFIC  PERFORMANCE.     See  CHANCERY,  5. 
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SOLDIERS'  BOUNTIES.    See  BOUNTIES  TO  SOLDIERS.* 

STAMP  ACT. 

Its  application  in  State  and  Federal  courts. 

1.  Power  of  congress  in  respect  thereto.  Where  it  appeared  that  the 
revenue  stamp  attached  to  a  hill  of  sale  was  less  than  that  designated  by 
the  revenue  law :  Held,  that  it  was  nevertheless  admissible.  In  the  cases 
of  Latham  v.  Smith,  45  111.  29,  and  Craig  v.  Dimmock,  47  111.  308,  it  was 
held  that  the  General  Government  had  power  to  prevent  all  unstamped 
instruments  from  being  read  in  evidence  in  the  Federal  courts,  but  not 
in  the  State  courts ;  and  the  revenue  law  only  applied  to  the  Federal 
courts.     Bunker  et  al.  v.  Green,  243. 

2.  The  acts  of  congress,  rendering  invalid  as  evidence  instruments 
not  stamped,  are  applicable  only  when  such  instruments  are  offered  as 
evidence  in  the  courts  of  the  United  States.  The  legislature  of  this 
State  is  the  only  legitimate  authority  to  declare  what  shall  be  evidence 
in  our  own  courts.     United  States  Express  Co.  v.  Haines,  248. 

STATUTES. 
Of  the  title  of  a  private  act. 

1.  When  sufficient.  The  subject  of  the  act  of  7th  March,  1867,  enti- 
tled "An  Act  to  authorize  the  town  of  Ottawa,  in  La  Salle  county,  to 
erect  two  bridges  across  the  Illinois  &  Michigan  Canal,"  is  sufficiently 
expressed  in  such  title.  The  adjuncts  of  that  subject  are  not  required 
to  be  expressed,  or  the  modus  operandi.  City  of  Ottawa  v.  The  People 
ex  rel.  Caton  et  al.  233. 

Statutes  construed. 

2.  Lien  of  a  decree  in  chancery — when  it  exists,  and  of  the  manner  of 
creating  and  continuing  it.  The  14th  and  45th  sections  of  the  Chancery 
Code  construed  in  Karnes  et  al.  v.  Harper,  527.     See  LIENS,  1  to  4. 

3.  Mechanics'  lien — of  the  liability  of  the  owner  of  property  for  work 
done  by  an  employee  of  the  contractor.  Act  of  1863  construed  in  Prescott 
v.  Maxwell,  82.     See  LIENS,  11,  12. 

4.  Meaning  of  the  word  " land"  as  used  in  the  20th section  of  the  law 
relating  to  mechanics'  liens,  defined  in  Croskey  et  al.  v.  Northwestern 
Manufac.  Co.  481.     See  LIENS,  19. 

5.  Action  "for  causing  death  by  wrongful  act,  neglect,  or  defaulV 
Act  of  1853  construed  in  Conant  et  al.  v.  Griffin,  Admr.  410.  See  MEA- 
SURE OF  DAMAGES,  6,  7,  8 ;  NEGLIGENCE,  1  to  4. 

6.  Fraud  and  circumvention  in  obtaining  a  note — what  constitutes, 
under  the  11th  section  of  the  chapter  of  the  Rev.  Stat,  entitled  "  Nego- 
tiable Instruments."  Murray  et  al.  v.  Beckwith,  391.  See  FRAUD 
AND  CIRCUMVENTION,  1. 
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STATUTES.     Statutes  construed.     Continued. 

7.  Equitable  estate  of  inheritance — what  constitutes,  so  as  to  support  a 
claim  for  dower,  under  the  Dower  Act.  Steele  v.  Magie,  396.  See 
DOWER,  1. 

8.  Liability  of  husband  for  wife's  debts  contracted  before  marriage. 
Act  of  1861  for  the  protection  of  married  women  in  their  separate  pro- 
perty, construed  in  McMurtry  \et  al.  v.  Webster  et  al.  123.  See  HUS- 
BAND AND  WIFE,  3. 

9.  Administrator  de  bonis  non — wlien  he  may  call  to  account the  former 
administrator,  or  his  representatives.  Section  75  of  the  Statute  of  Wills, 
construed  in  Puffin  et  al.  v.  Abbott  et  al.  19.  See  ADMINISTRATION 
OF  ESTATES,  2,  3. 

10.  Recovery  upon  an  usurious  contract,  under  the  interest  law  of  1867. 
The  act  construed  in  Parmelee  et  al.  v.  Lawrence,  331.  See  INTEREST, 
3  to  6. 

11.  Constitutionality  of  interest  law  of  1867.     See  same  title,  8  to  11. 

12.  Interest  law  of  1869,  as  to  its  effect  upon  an  appeal  pending  at  the 
time  of  its  passage.    Parmelee  et  al.  y.  Lawrence,  331.     See  same  title,  7. 

13.  Notice  of  application  for  judgment  against  delinquent  lands  for 
unpaid  taxes — whether  it  must  designate  the  first  day  of  the  term.  The 
22d  section  of  the  act  establishing  county  courts,  construed  in  Pw*ks  et 
al.  v.  Miller,  364.     See  TAXES,  6. 

14.  Sale  of  delinquent  lands  for  taxes — at  what  term  of  court  the  appli- 
cation may  be  made.  Acts  of  1853  and  1855,  on  that  subject,  construed 
in  the  same  case.     See  same  title,  7. 

15.  Whetiter  tliere  is  a  June  term  of  the  county  court  in  counties  under 
township  organization.  Statute  on  that  subject  construed  in  the  same 
case.     See  same  title,  8. 

16.  Tender — unliquidated  damages.  The  38th  section  of  the  Practice 
act  construed  in  Cilley  et  al.  v.  Haickins,  309.     See  TENDER,  1. 

17.  Charter  of  the  Town  of  Ashton,  of  1867,  in  reference  to  the  pro- 
hibition of  the  sale  of  liquor,  construed  in  Town  of  Ashton  v.  Ellsworth, 
299.     See  CORPORATIONS,  6. 

18.  Copies  of  patents  for  land,  from  the  State,  do  not  require  the  State 
seal  affixed.  The  school  law  of  1857,  construed  in  that  regard,  in  Jack- 
son et  al.  v.  Berner,  203.     See  EVIDENCE,  13. 

19.  Of  a  new  special  assessment  in  the  city  of  Chicago — wlien  it  may  he 
made,  and  what  may  be  embraced  therein.  The  36th  section  of  chapter 
7  of  the  revised  charter  of  1863,  of  the  city  of  Chicago,  construed  in 
Lafiin  et  al.  v.  City  of  Chicago,  449.  See  SPECIAL  ASSESSMENTS, 
14, 15. 
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STATUTES.    Statutes  construed.     Continued. 

20.  Partition — who  entitled  thereto.  Chapter  79  of  the  Eevisecl  Stat- 
utes, construed  in  Scoville  etal.  v.  Hilliard  et  al.  453.  See  PARTITION, 
1,  2. 

21.  Forfeiture  of  lease  for  non-payment  of  rent — demand  necessary. 
Act  of  1865  construed  in  Dodge  et  al.  v.  Wright  et  al.  382,  and  in  Fisher 
v.  Smith,  187.     See  LANDLORD  AND  TENANT,"  8,  9,  10. 

22.  Depositions — of  a  party  writing  his  own  answers.  Act  of  1867,  in 
regard  to  the  competency  of  witnesses,  construed  in  Wood  et  al.  v.  Shaw, 
273.    See  DEPOSITIONS,  1. 

23.  Publication  of  notice  of  execution  sales — length  of  time  required 
under  act  of  1857.  The  act  construed  in  Pearson  v.  Bradley,  250.  See 
EXECUTION,  4. 

24.  Sales  under  decrees  in  chancery,  not  embraced  in  that  act.  Gould 
et  al.  v.  Garrison  et  al.  258. 

25.  Duty  of  city  of  Ottawa,  in  respect  to  bridges  across  the  Illinois 
&  Michigan  Canal,  erected  under  act  of  March  7,  1867.  The  act 
construed  in  City  of  Ottawa  v.  Tlw  People  ex  rel.  Caton,  234.  See  MAN- 
DAMUS, 5. 

26.  Limitation  act  of  1839,  construed  in  Cook  v.  Norton  et  al.  20. 
See  LIMITATIONS,  4  to  7. 

27.  Statute  of  limitations — acceptor  of  bill  of  exchange.  Limitation 
act  of  Nov.  5,  1849,  construed  in  Simons  v.  Butters,  226.  See  LIMITA- 
TIONS, 3. 

C  ONSTITUTIONALIT  Y. 

28.  Act  of  1867,  in  reference  to  the  removal  of  the  county  seat  of 
Du  Page  county — of  its  sufficiency  in  fixing  the  place  to  which  the 
proposed  removal  was  to  be  made.  See  REMOVAL  OF  COUNTY 
SEAT. 

STATUTE  OF  FRAUDS. 
Parol  promise  to  pay  a  bill. 

1.  A  parol  promise  to  accept  or  pay  an  existing  or  non-existing  bill 
of  exchange  or  check,  is  not  within  our  statute  of  frauds,  and  is  valid. 
Nelson  v.  First  National  Bank  of  Chicago,  36. 

STOLEN  PROPERTY. 
Rights  of  the  owner. 

1.  As  against  an  intermediate  purchaser.  The  owner  of  stolen  pro- 
perty can  maintain  an  action  for  its  value  against  a  party  who  has 
innocently  purchased  it  from  the  felon,  and  re-sold  it  in  good  faith,  the 
property  having  passed  beyond  the  reach  of  the  owner.  Sharp  v. 
Parks,  511. 
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SURETY. 

Remedy  against  illegal  contract. 

Where  a  party  has  exhausted  the  property  of  the  principal  by  means  of 
an  illegal  contract — remedy  of  the  surety.    See  CHANCERY,  9. 

SURPRISE. 
As  a  ground  for  a  new  trial,    See  NEW  TRIALS,  16. 

TAXES. 

Taxing  foreign  corporations. 

1.  Of  discriminating  against  them  in  that  regard.  An  insurance  com- 
pany, incorporated  under  the  laws  of  another  State,  coming  into  this 
State  to  do  business  and  make  profits,  may  be  taxed,  and  the  legislature 
may  rightfully  discriminate  between  such  corporations  and  domestic 
corporations  of  the  same  character,  when,  in  their  judgment,  the  policy 
and  interests  of  the  State  demand  it.     Ducat  v.  City  of  Chicago,  172.* 

Of  the  rule  of  uniformity. 

2.  Whether  it  applies  to  corporations.  The  element  of  uniformity  is 
necessary  to  the  validity  of  a  tax  levied  upon  the  persons  and  property 
of  the  citizen,  but  a  tax  imposed  upon  a  corporation,  as  such,  is  not  a 
tax  on  the  persons  or  property  of  the  corporators  or  stockholders.  It 
is  the  artificial  being,  the  mere  legal  entity  which  is  taxed,  and  the  tax 
is  paid  out  of  the  funds  of  such  legal  creation,  known  as  a  corporation, 
and  not  by  corporators  or  stockholders  in  their  personal  character. 
Immunities  claimed  for  the  individual  members  of  a  corporation  cannot 
be  extended  to  the  corporation  itself.    Ibid.  173. 

Lien  for  taxes — on  lands. 

3.  When  it  attaches.  Under  the  revenue  law  of  1853,  the  lien  of  the 
State  for  taxes  attaches  to  lands  on  the  first  day  of  May  of  each  year.; 
that  day  being  the  one  fixed  by  the  statute  when  the  owners  are  required 
to  list  their  lands  for  taxation.    Almy  v.  Hunt,  45. 

Incumbrance— unpaid  taxes. 

4.  Unpaid  taxes  are  an  incumbrance  upon  the  land  on  which  they 
have  been  assessed.    Ibid.  45. 

Assessment  of  fractions  of  lots. 

5.  Bights  in  respect  tliereto.  The  purchaser  at  a  tax  sale,  of  a  fraction 
of  a  lot,  whether  great  or  small,  is  entitled,  on  application  to  the  proper 
officers,  to  have  such  fraction  listed  and  assessed  separately,  in  order 
that  he  may  pay  the  taxes  thereon.    Boby  v.  City  of  Chicago,  130. 

*Since  the  decision  of  this  case,  the  same  doctrine  has  been  held  by 
the  Supreme  Court  of  the  United  States,  in  the  case  of  Paul  v.  T/ie 
Commonwealth  of  Virginia,  8  Wallace,  168. 
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TAXES.     Continued. 
Sale  of  delinquent  lands. 

6.  Collector's  notice  of  application — its  requisites.  To  give  the  court 
jurisdiction  of  an  application  for  a  judgment  against  delinquent  lands 
for  unpaid  taxes,  it  is  not  necessary  that  the  collector's  notice  of  such 
application  should  specify  the  first  day  of  the  term  of  court  at  which 
application  is  to  be  made;  it  is  sufficient  to  state  that  the  application 
will  be  made  at  the  term,  generally.  Parks  et  al.  v.  Miller,  County 
Treasurer,  360. 

7.  At  what  term  of  county  court  application  may  be  made.*  Under 
the  26th  section  of  the  act  of  February  12, 1853,  "regulating  the  collec- 
tion of  the  revenue,  in  counties  adopting  the  township  organization 
law,"  a  discretion  is  given  the  collector  to  select  the  term  of  court  at 
which  he  will  make  application  for  judgment.    Ibid.  360. 

8.  In  counties  acting  under  township  organization,  there  is  a  June 
term  of  the  county  court,  legally  constituted,  for  county  business,  to  be 
held  on  the  first  Monday  of  that  month,  at  which  application  may  be 
made  for  judgment  against  delinquent  lands.    Ibid.  360. 

9.  The  county  judge,  alone,  may  act.  And  in  such  counties  the  county 
judge  alone  may  entertain  the  application  and  render  judgment,  without 
the  presence  of  two  justices  of  the  peace  associated  with  him,  and  with- 
out notice  to  them.    Ibid.  360. 

10.  The  power  to  entertain  such  an  application  to  sell  delinquent 
lanes  for  taxes,  by  the  judge  alone,  without  the  aid  of  two  justices  of 
the  peace,  is  expressly  provided  for  by  sec.  2  of  art.  25,  of  the  General 
Township  Organization  Act.  And  that  act,  in  its  application  to  counties 
acting  under  township  organization,  does  not  contravene  the  constitu- 
tional requirement  that  the  county  judge,  in  the  transaction  of  county 
business,  shall  associate  with  him  two  justices  of  the  peace.    Ibid.  365. 

Covenants  foe,  title. 

Covenant  against  taxes,  incumbrances,  &c. — action  for  a  breach  thereof. 
See  COVENANTS  FOR  TITLE,  2,  3. 

TENANT  AT  SUFFERANCE. 

.    What  constitutes.    See  LANDLORD  AND  TENANT,  1,  2. 

TENDER. 
When  proper  to  be  made. 

1.  Not  for  unliquidated  damages.  The  38th  section  of  our  practice 
act  only  allows  a  tender  to  be  made  and  relied  upon  in  cases  of  agree- 
ment to  pay  money,  property,  or  other  specific  articles,  where  the  sum 

*See  Tlie  People  ex  rel.  Shank  v.  Nichols,  49  111.  519. 
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TENDER.    When  proper  to  be  made.     Continued. 

is  liquidated,  or  the  articles  are  specific.  It  does  not  apply  to  unliqui- 
dated damages,  nor  can  a  tender  of  such  damages  be  made  under  the 
common  law ;  nor  does  the  British  statute,  authorizing  money  to  be 
brought  into  court,  as  a  tender  of  such  damages,  obtain  in  our  courts. 
Cilley  et  al.  v.  Hawkins,  309. 
Judgment  in  case  of  tender. 

2.  Where  the  jury  find  a  tender  to  have  been  made  in  a  proper  case, 
the  court  should  render  judgment  in  favor  of  defendant  for  costs,  and 
give  plaintiff  leave  to  withdraw  the  tender.  In  such  a  case  the  jury 
should  not  assess  any  damages,  because,  if  the  tender  is  not  large  enough, 
then  there  was  not  a  sufficient  tender,  and  if  the  evidence  shows  less 
than  the  amount  tendered,  still  the  tender  admits  that  amount  to  be  due, 
and  they  cannot  find  less.     Ibid.  309. 

3.  Where  the  jury  found  the  issue  of  tender  for  the  defendant,  and 
assessed  the  plaintiff's  damages  at  a  specified  sum,  it  was  error  in  the 
court  to  render  a  judgment  for  costs  against  plaintiff,  in  a  case  where  a 
tender  cannot  be  legally  made  and  pleaded.  In  such  a  case,  the  offer  to 
pay  the  sum  tendered  is  evidence  of  damages  to  that  amount,  although 
not  a  good  tender.     Ibid.  309. 

Vendor  and  purchaser. 

Whether  a  vendor  of  land  must  tender  a  deed  before  he  can  declare  a  for- 
feiture.   See  VENDOR  AND  PURCHASER,  3. 

TOWNS. 

Eligibility  to  a  town  office. 

Residence  required.     See  OFFICE— OFFICER,  1. 

TOWNS  AND  CITIES.    See  CORPORATIONS,  3  to  6.   HIGHWAYS, 
1,2,3.    MANDAMUS,  1,  2. 

TOWNSHIP  ORGANIZATION. 
Whether  there  is  a  June  term  of  county  court. 

In  counties  adopting  township  organization.  See  C  OUNT Y  C  OURTS,  1. 
Sale  of  delinquent  lands — non-payment  of  taxes. 

Of  tlie  power  of  the  county  judge  alone  to  entertain  such  applications. 
See  TAXES,  9,  10. 

TRESPASS. 
When  the  action  will  lie. 

1.  For  ejecting  a  passenger  from  a  railroad  car.  Where  a  railroad 
conductor  forcibly  expels  a  passenger  from  the  cars,  between  usual 
stopping  places  on  the  road,  because  he  refuses  to  pay  his  fare :  Held, 
that  it  is  unlawful,  and  that  trespass  will  lie  for  the  injury,  against  the 
company.     Chicago  &  Northwestern  Railway  Co.  v.  Peacock,  253. 
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TRESPASS.    When  the  action  will  lie.     Continued. 

2.  Had  the  conductor,  however,  stopped  his  train  and  ordered  the 
passenger  off,  and  he,  to  avoid  altercation,  had  obeyed,  then,  as  no  force 
would  have  been  employed  in  wrongfully  putting  him  from  the  train, 
case  would,  no  doubt,  have  been  the  proper  remedy.  Chicago  &  North- 
western Railway  Co.  v.  Peacock,  256. 

Entry  upon  land  by  force. 

3.  Justification  by  tlte  owner  in  fee.  The  owner  of  real  estate,  who 
has  made  an  entry  by  force,  can  not  set  up  his  title  as  a  justification,  in 
an  action  for  trespass  to  the  person  or  personal  property  of  the  occu- 
pant, and  that  he  only  used  such  force  as  was  necessary  to  take 
possession.  The  rule  on  that  subject,  as  laid  down  in  Reeder  v.  Purely, 
41  111.  279,  and  Page  v.  DuPuy,  40  111.  506,  is  adhered  to.  Reeder  et  al.  v. 
Purdy  et  ux.  262. 

4.  Though  a  landlord  be  wrongfully  kept  out  of  possession  by  his 
tenant,  he  has  no  right  to  resort  to  force  to  effect  an  entry.  Such  an 
entry  is  unlawful,  and  being  so,  an  action  of  trespass  will  lie.  Wilder 
et  al.  v.  House,  279. 

Whether  the  proper  remedy.    See  TROVER,  1. 
Whether  local  or  transitory. 

5.  An  action  for  trespass  to  real  estate  is  local,  and  the  trespass  must 
be  proved  to  have  been  committed  at  the  place  where  laid  in  the  declara- 
tion. But  it  seems  that  such  proof  need  not  be  strict.  Any  evidence 
from  which  it  may  be  reasonably  inferred  will  suffice.  Sturman  v. 
Colon,  463. 

Trespass  quare  clausum  fregit. 

What  defense  must  be  specially  pleaded.     See  PLEADING,  15. 

TROVER. 
When  the  proper  remedy. 

1.  Where  the  tenant  of  one  person  borrowed  some  rails  from  another, 
and  built  them  into  a  fence  and  corn-bin  on  the  land  occupied  by  the 
borrower,  and  afterwards  a  third  person  purchased  such  land  without 
notice  as  to  the  ownership  of  the  rails,  the  remedy  of  the  owner  of  the 
rails,  after  a  demand  and  refusal,  is  by  action  of  trover,  not  trespass. 
Ogden  v.  Lucas,  492. 

TRUSTS  AND  TRUSTEES. 

Of  a  power  to  either  of  two  trustees. 

1.  Of  the  manner  of  its  execution.  Where  a  deed  of  trust  is  to  two 
trustees,  and  authorizes  either  to  sell  upon  default  in  payment  of  the 
debt,  and  both  joined  in  giving  notice  and  in  executing  a  deed  to  a  pur- 
chaser, although  but  one  attended  and  conducted  the  sale,  the  power 
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TRUSTS  AND  TRUSTEES.     Of  a  power  to  either  of  two  trustees. 

Continued. 

was  well  executed,  and  there  was  no  deviation  from  the  terms  of  Jae 

trust  deed.     Weld  et  al.  v.  Bees,  428. 

Of  sale  under  a  deed  of  trust.    See  SALES,  5  to  8. 

USURY.     See  INTEREST. 

VARIANCE. 
Copy  of  instrument  sued  on. 

Variance  between  instrument  offered  in  evidence  and  copy  aitacJieu>  to 
declaration — when  not  material.     See  PRACTICE,  1. 

VENDOR  AND  PURCHASER. 

Forfeiture  of  contract. 

1.  How  declared — and  of  intervening  rights.  Where  a  vendor  of  land 
reserves  the  right  to  declare  a  forfeiture  of  the  contract  by  reason  of 
non-compliance  on  the  part  of  the  purchaser,  and  exercises  that  right 
by  conveying  the  premises  to  a  third  party,  he  cannot  afterwards  revive 
the  rights  of  his  first  vendee  by  consenting  to  extend  the  time  for  his 
compliance  with  the  terms  of  his  purchase.  Having  parted  with  his 
title  to  the  second  purchaser,  he  could  do  nothing  in  disparagement  of 
that  title  in  the  hands  of  his  grantee.  O'Neal  v.  Wabash  Avenue  Bap- 
tist Church  et  al.  849. 

2.  Nor  would  a  conveyance  made  to  the  first  purchaser  after  the 
vendor  had  conveyed  to  the  second  purchaser,  relate  back  to  the  date* 
of  the  contract  of  purchase  made  to  the  former,  so  as  to  cut  off  the 
rights  of  the  intervening  grantee,  the  first  purchaser  having  notice  of 
the  intervening  conveyance.    Ibid.  349. 

Tender  of  a  deed. 

3.  Whether  necessary,  before  a  right  to  declare  a  forfeiture  accrues. 
Where  time  is  made  an  essential  part  of  a  contract  of  sale  of  land,  and 
it  is  stipulated  that  the  vendor  may  elect,  on  failure  of  performance,  to 
declare  the  contract  to  be  null  and  void,  and  all  the  payments  made 
upon  it  to  be  forfeited,  the  right  to  declare  a  forfeiture  will  be  sustained 
in  a  court  of  law,  without  a  tender  of  a  deed ;  if  there  is  any  hardship 
or  ground  for  relief,  the  purchaser  must  apply  to  a  court  of  equity, 
Ibid.  349. 

Contribution  as  between  joint  purchasers. 

4.  When  one  of  them  pays  of  a  mortgage  upon  the  premises.  A  and  B 
purchased  certain  premises  from  C,  encumbered  by  the  same  mortgage. 
At  the  time  of  the  conveyance  to  A,  by  a  parol  agreement  between  A 
and  C,  A  retained  a  portion  of  his  purchase  money  with  which  to  dis- 
charge the  incumbrance,  and  which  he  subsequently  did.  In  an  action 
by  A  against  B,  to  recover  the  proportion  which  equitably  attached  to 
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VENDOR  AND  PURCHASER. 

Contribution  as  between  joint  purchasers.     Continued. 
B's  land :  Held,  that  he  could  not  recover— A  haying  discharged  the 
mortgage,  not  with  his  own  money,  but  with  the  funds  of  C,  their  com- 
mon grantor,  which  he  had  retained  out  of  his  purchase  money  for  that 
purpose.    Pool  v.  Marshall,  440. 

Defective  title — release. 

Where  purchaser  of  land  sets  up  defective  title  to  avoid  paying  purchase 
money — must  release  to  his  vendor.     See  CHANCERY,  10. 

Covenants  for  title. 

Whether  they  must  be  relied  upon,  or  wlietlier  a  defective  title  can  he  set 
up  to  defeat  the  recovery  of  purchase  money.  See  COVENANTS  FOR 
TITLE,  1. 

VENUE. 

Change  of  venue — by  a  corporation. 

1.  A  corporation  is  entitled  to  a  change  of  venue,  equally  with  indi- 
viduals, whenever  by  petition,  verified  by  affidavit,  it  brings  itself  within 
the  requisitions  of  the  statute.     Commercial  Ins.  Co.  v.  Mehlman,  313. 

2.  Who  may  make  tlie  affidavit.  In  applications  for  change  of  venue 
by  corporations,  any  recognized  officer  of  the  corporation  is  to  be  regarded 
as  a  party  to  the  record  for  the  purpose  of  making  the  requisite  affida- 
vit.   Ibid.  313. 

VERDICT. 
When  informal. 

1.  May  be  put  inform.  "Where  a  jury  returns  a  verdict  good  in  sub- 
stance, but  informal,  the  clerk  may  reduce  it  to  form,  under  the  direc- 
tion of  the  court.  If  the  party  against  whom  it  is  rendered  regards  the 
amendment  substantial,  he  should  raise  and  preserve  the  question  in  a 
bill  of  exceptions.  He  can  not  raise  the  question  for  the  first  time  iu 
the  appellate  court.     Chittenden  v.  Evans,  52. 

Affidavits  of  jurors. 

2.  Can  not  be  heard  to  impeach,  but  may  be  to  sustain,  verdict.  The  rule 
is  well  settled,  that  the  affidavit  of  a  juror  can  not  be  heard  to  impeach 
their  verdict,  but  can  be  to  sustain  it.    Peck  v.  Brewer  et  al.  55. 

VESTED  RIGHTS. 

DO  NOT  ATTACH  TO  REMEDIES  AND  PENALTIES.      See  INTEREST,  10. 

VOID  AND  VOIDABLE. 
Deed  of  non-resident  married  woman. 

Executed  prior  to  act  of  1847— -void.     See  MARRIED  WOMEN,  1. 
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VOLUNTARY  CONVEYANCES. 
Binding  between  the  parties.    See  CONTRACTS,  13. 

WAIVER. 

Jurisdiction. 

Want  of  jurisdiction  in  chancery  because  there  is  a  remedy  at  law — 
waiver  of  the  objection.    See  CHANCERY,  4. 
Contracts. 

Waiver  of  conditions  in  a  contract.    See  CONTRACTS,  2. 

WAREHOUSE  RECEIPTS. 

Whether  negotiable. 

1.  Under  act  incorporating  the  Chicago  Dock  Co.,  negotiable.  Under 
the  act  incorporating  the  Chicago  Dock  Company,  a  warehouse  receipt 
issued  by  that  company  is  made  negotiable,  and,  as  such,  absolutely 
vests  in  the  holder  the  title  to  the  property  specified  in  it.  Chicago 
Bock  Company  et  al.  v.  Foster  et  al.  507.* 

WARRANTY. 
Manufacturing  for  a  specific  purpose. 

1.  Implied  warranty.  A  owned  two  boilers,  which  had  been  left  at 
the  shop  of  R  for  repairs,  but  without  any  directions  therefor.  B, 
desiring  to  purchase  them,  was  assured  by  R  that  they  could  be  repaired, 
and  was  told  in  what  manner,  whereupon  B  bought  them  from  A,  B 
and  R  agreeing  upon  what  repairs  should  be  made,  and  A  agreeing  to  pay 
for  the  same,  and  giving  the  order  therefor.  The  repairs  made  proved 
worthless,  and  thereupon  B  ordered  R  to  make  additional  repairs,  which 
was  done :  Held,  in  an  action  by  R,  against  A,  for  the  price  of  the 
second  repairs,  it  appearing  that  the  material  used  by  R,  in  making  the 
first  repairs,  was  worthless,  that  he  could  not  recover,  there  being  an 
implied  warranty,  on  R's  part,  that  the  material  and  workmanship  were 
good.     Uniont  Hide  and  Leather  Co.  v.  Beissig  et  al.  75. 

2.  The  rule  is  well  settled,  that  the  manufacturer  of  an  article  for  a 
specific  purpose,  impliedly  warrants  the  quality  of  the  material,  and 
the  goodness  of  the  workmanship.    Ibid.  75. 

Warranty  of  title.    See  COVENANTS  FOR  TITLE. 
Measure  of  damages. 

In  an  action  on  a  covenant  of  warranty.  See  MEASURE  OF 
DAMAGES,  3, 4. 

*See,  also,  the  12th  section  of  the  act  entitled  "An  act  regulating  ware- 
housemen, and  authorizing  connections  of  railroads  with  warehouses,  and 
for  other  purposes,"  approved  February  16,  1867.     Sess.  Acts,  p.  180. 
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WIDOW. 
Right  of  occupancy  of  home  plantation. 

1.  Until  dower  is  assigned.  Under  our  statute,  the  widow,  in  all 
cases,  can  retain  the  possession  of  the  dwelling  house  in  which  her  hus- 
band most  usually  dwelt  next  before  his  death,  together  with  the  out- 
houses and  plantation  thereto  belonging,  free  from  molestation  and  rent, 
until  her  dower  be  assigned.     Trash  v.  Baxter  et  ux.  406. 

2.  So  where,  in  an  action  of  ejectment,  the  plaintiff  claimed  as  the 
heir  of  a  deceased  person,  who  died  seized  of  the  land  in  fee,  and  the 
proof  showed  that  the  defendant  was  not  in  the  occupancy  of  the 
premises  at  the  time  of  the  commencement  of  the  suit,  and  had  only 
cultivated  the  land  since  then,  by  permission  of  the  widow,  who  had 
been  in  the  sole  occupancy  thereof  since  the  decease  of  her  husband, 
and  that  her  dower  had  never  been  assigned :  Held,  that  a  recovery 
could  not  be  had.     Ibid.  400. 

WILLS. 
Election. 

1.  Between  alternate  provisions  in  a  will — of  the  time  when  such  election 
will  be  barred.  A  testator,  in  his  will,  bequeaths  to  his  wife  an  annuity, 
together  with  the  use  and  occupation  of  the  homestead  during  her  natu- 
ral life,  or,  in  lieu  of  the  homestead,  bequeaths  to  her  one  thousand 
dollars,  to  be  paid  to  her  by  his  executors  five  years  after  the  testator's 
death,  or  sooner,  if  she  shall  prefer  to  use  it  in  the  erection  of  a  dwelling 
house,  upon  a  lot  given  her  for  that  purpose,  if  she  so  elects,  together 
with  certain  other  town  lots,  to  further  aid  and  assist  in  the  erection  of 
such  dwelling  house  :  Held,  that  under  such  a  will,  the  widow  could  not 
be  barred  in  her  election,  between  these  provisions  contained  in  the 
will,  prior  to  the  expiration  of  the  five  years  after  the  testator's  death, 
or  prior  to  a  tender,  by  the  executors  of  the  will,  of  the  alternative 
devise  of  one  thousand  dollars.     Gale  v.  Gale  et  al.  471. 

WITNESSES. 
Impeaching  a  witness. 

1.  Evidence  admissible  for  that  'purpose.  When  a  witness  is  asked 
whether  he  made  statements  different  from  his  testimony  on  the  trial, 
and  the  time,  place  and  language  are  specified,  and  he  states  that  he  does 
not  recollect  it,  the  other  party  may  call  witnesses  to  prove  that  he  did 
make  such  statements,  and  it  is  error  for  the  court  to  reject  such  impeach- 
ing evidence.     Wood  et  al.  v.  Shaw,  273. 

Attorney,  as  a  witness. 

2.  While  an  attorney  is  not  a  competent  witness  to  disclose  confi- 
dential communications  of  his  clients,  he  may  testify  to  facts  he  learns 
or  knows  from  other  sources  than  from  the  relation  of  attorney  and 
client ;  and  it  should  appear  that  he  derived  his  knowledge  from  that 
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WITNESSES.    Attorney,  as  a  witness.     Continued. 

relation  before  it  is  excluded.     Chillicotlie  Ferry,  Road  &  Bridge  Co.  v. 
Jameson  et  al.  281. 
Credibility. 

3.  The  maxim,  "falsus  in  uno,  falsus  in  omnibus"  should  only  be 
applied  in  cases  where  a  witness  wilfully  and  knowingly  gives  false  tes- 
timony.    City  of  Chicago  v.  Smith,  107. 


